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PREFACE. 


At  the  request  of  the  publishers  I  have  selected  and 
prepared  for  publication  some  of  the  leading  cases  decided 
by  the  Court  of  Civil  Appeals  as  now  constituted. 

One  objection  frequently  urged  against  the  publishing 
of  the  opinions  of  intermediate  courts  of  review  is  that  it 
will  happen  that  conflicting  decisions  upon  the  same  case 
are  to  be  found  in  the  books,  and  also  that  two  published 
opinions  of  the  same  case,  even  when  they  are  in  harmony, 
are  unnecessary.  These  criticisms"  are  not  applicable  to 
the  present  undertaking. 

No  decision  of  our  Court  reversed  or  materially  modi- 
fied by  the  Supreme  Court  has  been  inserted ;  nor  is  there 
an  opinion  in  any  case  in  which  the  Supreme  Court,  upon 
removal  to  that  Court,  wrote  an  opinion  for  publication. 
All  the  following  cases,  with  the  exception  of  a  few  in 
which  no  attempt  to  remove  to  the  Supreme  Court  was 
made,  were  affirmed  by  the  Supreme  Court,  either  orally 
or  in  memorandum  opinions. 

The  decisions  herein  reported  are  not  to  be  cited,  quoted 
or  Tefemed  to  as  adjudications,  by  the  Supreme  Court. 
They  are  not  to  be  considered  as  binding  in  all  respects 
upon  that  Court — ^not  even  the  cases  approved  by  it  upon 
petition  for  certiorari.  But  they  are  authority  to  the  ex- 
tent that  it  may  safely  be  presumed  that  the  Supreme 
Court  will  Teach  the  same  conclusions  as  to  results  herein 
announced  whenever  similar  facts  arise.  These  opinions 
may,  however,  be  used  as  persuasive.  According  to  the 
doctrine  of  judicial  precedent  embedded  in  the  common 
law,  these  decisions  are  binding  upon  all  inferior  Courts 
until  disapproved  by  the  Court  of  last  resort. 

(iii) 


It  19  our  inttfiktion  to  pablish  one  volume  &  year.  In 
duceeeding  voLisme&y  all  preceding  eases  whicli  have  been 
eritieized  by  the  Supreme  Court  in  written  opinions  will 
be  styled,  with  a  subjoined  note  of  the  extent  to  which 
the  ca«e  mudt  yield  to  the  auth<mty  of  the  Suprane  Court. 

I  am  greatly  indebted  to  my  associates  for  their  aid.  I 
am  un^ler  obligations  to  the  members  of  the  Supreme  Court 
fr/r  many  valuable  suggestions  and  much  encouragement. 

This  volume  should  be  cited  as  1  Tenn.  C.  C.  A. 


Joseph  C.  Higoixs, 


Fayetteville,  AugiLst,  1911. 
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LEADING  CASES 


ARGUED  AND  DETERMINED 


IN 


COURT  OE  CIVIL  APPEALS 


OF  TOE 


STATE  OF  TENNESSEE. 


JOHK  F.   COCHRAJT  V.  DOMINICK  PaVISE. 

1.  iNSTBUcnoNB  TO  JuBiES.    Duty  of  the  Court. 

It  is  tbe  duty  of  the  Goart  to  explain  to  the  Jury  the  Issnes 
raised  by  the  pleadings.  Brevity  in  charges  is  to  be  com- 
mended, but  not  at  the  sacrifice  of  legal  clearness. 

2.  Nbgugekcb. 

In  action  of  n^llgence  a  plaintiff  can  recover  upon  the  aver- 
ments of  his  declaration, only,  and  the  jnry  should  be  so 
instructed. 

8.  Automobiles.    Negligence. 

It  is  not  negligence  as  a  matter  of  law  for  the  operator  of  an 
automobile  to  collide  with  an  individual  in  a  street  To 
recover  therefor  the  plaintiff  must  show  that  the  party  was 
guilty  of  negligence,  or  was  violating  the  law. 
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4.    IirSTBUGTIONS. 

It  Is  error  for  the  Court  to  state  to  the  Jury  that  as  a  matter 
of  law  the  plaintiff  is  entitled  to  recover  upon  proof  of  col- 
lision. He  should  have  told  the  Jury  that  they  must  find  that 
the  operator  was  guilty  of  negligence  proximately  contributing 
to  the  accident,  or  with  violating  the  law. 

5.  EviDENCB.    Speed. 

The  speed  of  automobiles  is  not  a  matter  of  expert  testimony. 
Any  one  of  ordinary  Judgment  and  observation  about  matters 
of  speed  may  express  an  opinion  as  to  the  speed  at  which  an 
automobile  was  going  at  the  time  of  a  collision  witnessed  by 
him. 


From     Shelby    County. 


Appeal  in  error  from  the  Circuit  Court,  Division 
8,   Shelby  County.  .   Thos.   B.   Pittman,  Judge. 

Or.    F.     McSpadden    for    Plaintiff    in    Error. 

Montevbede    &    Bates    for    Defendant    in    Error. 

Mb.     Justice     Higgins     delivered    the    opinion    of 

the    Court. 

! 

This  suit  was  instituted  by  the  defendant  in 
error  to  recover  damages  for  injuries  averred  to 
have  been  inflicted  upon  him  by  a  collision  with 
an  automobile.  There  were  verdict  and  judgment 
for  two  hundred  and  fifty  dollars.  A  motion  for 
a  new  trial  was  disposed  of  adversely  to  plaintiff 
in    error,     and    he    has    brought    the    case    here    by 


STATE  OF  TENNESSEE. 


Cochran  v.  Pavlse. 


appeal.  His  assignments  of  error  are  numerous^ 
but  we  deem  it  imneoessary  to  discuss  all  of 
them.  « 

The  second  assignment  of  error  is  based  upon 
the  refusal  of  the  trial  Judge  to  grant  a  motion 
for    peremptory    instructions. 

There  is  testimony  in  this  record  tending  to 
show  that  while  defendant  in  error  was  at  work 
upon  a  street  in  Memphis  as  a  street  sweeper, 
he  was  run  over  by  the  plaintiff  in  error  while 
operating  an  automobile  at  a  high  and  unlawful 
rate  of  speed.  There  was  evidence  also  tending 
to  show  that  this  was  a  much  frequented  street, 
and  that  plaintiff  in  error  failed  to  give  reason- 
able warning  of  his  approach.  With  the  weight 
of  this  testimony  and  the  credibility  of  witnesses 
we  have  nothing  to  do.  It  is  apparent,  there- 
fore, that  the  trial  Judge  was  not  in  error  in 
declining  to  instruct  the  jury  peremptorily  in  favor 
of  plaintiff  in  error.  Nor  was  it  error  to  refuse 
to  hold  defendant  in  error  guilty  of  contributory 
n^ligence    as    a    matter    of    law. 

The  argument  advanced  that  the  statement  of  a 
certain  witness  is  utterly  unworthy  of  credit,  and 
that  he  was  mistaken  when  he  gave  it  as  his 
opinion  that  the  .automobile  was  running  at  a  rate 
of  twenty-seven  miles  per  hour,  is  not  the  proper 
one    to    be    made    to    a    reviewing    Court. 

The    speed    of    vehicles    is    a    matter    about    which 
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any  one  of  ordinary  observation  and  intelligence  is 
permitted  to  express  an  opinion.  It  should  not  be 
left  to  the  operators  of  these  machines  alone  to 
testify  as  to  the  rate  of  speed.  Even  among 
them  quite  a  diversity  of  opinion  as  to  this  mat- 
ter of  speed  frequently  arises.  If  the  operator 
moves  down  the  street  safely  and  without  colliding 
with  any  one,  it  will  be  found  that  the  machine 
was,  in  his  estimation,  moving  at  a  flying  speed. 
But  if  his  machine  should  come  in  contact  with 
some  one  upon  the  street,  it  frequently  develops, 
from  the  standpoint  of  the  automobilist,  that  he 
was  gliding  gently  at  the  rate  of  about  seven 
miles    an    hour. 

The  third  assignment  of  error  is  in  criticism 
of  the  action  of  the  Court  in  failing  to  state 
the  issues  to  the  jury,  and  in  failing  to  instruct 
them  as  to  the  grounds  upon  which  plaintiff  could 
recover. 

This  assignment"  of  error  is  well  taken.  The 
learned  trial  Judge  does  not  anywhere  state  the 
issues  nor  refer  to  the  pleadings,  nor  does  he 
enlighten  the  jury  as  to  the  specific  questions  that 
they    were    sworn    to    try. 

Brevity  is,  indeed,  the  soul  of  wit,  and  it 
should  be  characteristic  of  all  charges  to  juries. 
But  a  trial  Judge  must  not,  in  his  efforts  to  be 
brief,  be  guilty  of  paucity  of  expression  in 
essential    instructions    to    a    jury.      One    duty    that    a 


STATE  OF  TENNESSEE. 


Cochran  v.  Pavise. 


Judge  must  always  perfonn  is  that  of  stating  to 
the  jury  with  reasonable  clearness  the  grounds  upon 
which  a  plaintiff  seeks  recovery,  and  the  reasons 
urged  by  defendant  for  non-recovery.  This  the 
trial  Judge  in  the  Court  below  failed  to  do.  It 
is  too  well  known  for  the  citation  of  authorities 
in  support  that  a  plaintiff  must  recover,  if  at 
all,  upon  the  averments  of  his  declaration.  In'  this 
view,  it  was  improper  in  the  trial  Judge  to  state 
to  the  jury,  without  reference  to  the  pleadings, 
that  if  they  believed  what  the  plaintiff  and  his 
witnesses  said,  he  was  entitled  to  a  recovery. 
This    third    assignment    of    error    is    sustained. 

The  criticism  made  in  the  fourth  assignment  of 
error  with  respect  to  the  failure  of  the  Court  to 
state  to  the  jury  the  issues  in  defense  also  has 
merit,  but,  standing  alone,  it  would  not  operate 
a  reversal,  for  the  reason  that  there  was  some 
effort  upon  the  part  of  the  Court  to  tell  the 
jury  about  the  defense  of  contributory  negligence. 
Upon  another  trial,  however,  the  learned  trial 
Judge  should  make  specific  mention  of  these  defenses 
and    tell    the    jury    what    they    mean. 

With  respect  to  the  fifth  assignment  of  error, 
to  the  effect  that  the  Judge  failed  to  instruct 
the  jury  that  remote  contributory  negligence  must 
be  considered  by  them  in  mitigation  of  damages, 
we  shall  remark  that  this  aspect  of  the  question 
should    have    been    brought    to    the    attention    of    the 
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Conrt  by  a  special  request.  The  rule  of  law  te- 
ferred  to  in  this  aasignnieiit  is  soimd,  and  is 
applicable  to  the  facts  of  this  case,  and  shoold 
be  given  upon  a  sabaeqnent  trial;  bnt  we  under- 
stand the  role  of  practice  to  -  be  that  if  the  Cir- 
enit  Jndge  undertakes  to  instroct,  and  does  in- 
struct the  jury,  however  meagerly,  upon  any  fea> 
ture'  of  the  case,  as,  for  instance,  damages,  the 
complaining  party  must  make  request  for  addi- 
tional instructions.  It  appears  to  us  that  this 
nile  applies  *  to  all  cases  where  the  Court 
gives  some  directions  with  respect  i  to  damages. 
This    assignment    of    error    is    overruled 

In  the  sixth  assignment  of  error  the  appellant 
complains  that  the  Circuit  Judge  did  not  give 
any  instructions  upon  the  subject  of  proximate 
cause.  We  are  of  the  opinion,  again,  that  the 
appellant  should  have  requested  the  Court  for  addi- 
tional instructions.  The  learned  trial  Judge  under- 
took in  a  non-technical  way  to  state  the  relative 
rights  and  duties  of  the  parties.  We  are  im- 
pressed that  the  charge  was  not,  upon  this  sub- 
ject, as  clear,  full  and  explicit  as  it  should  have 
been,  yet  we  are  of  opinion  that  the  appellant 
should  have  requested  additional  instructions.  We 
must  not  be  understood  as  approving  the  phraseol- 
ogy the  charge  of  the  lower  Court  in  this  case, 
upon  the  subject  of  proximate  cause;  and  we  are 
not     insensible    to     the     cogency     of     apellant's    criti- 
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cism  thereof.  But  the  well  established  rule  is 
that  a  litigant  who  does  not  at  the  time  under- 
take by  special  request  to  supply  a  deficiency  in 
a  charge  that  is  not  affirmatively  erroneous  is 
deemed    to    have    waived    his    right    to    criticise. 

The  ninth  assignment  of  error  is  based  upon 
the  following  excerpt  from  the  charge  of  the 
Court: 

^'The  plaintiff  claims  that  he  was  employed  as 
a  street  cleaner  for  the  city  of  Memphis.  He 
was  on  Main  Street  with  his  implement,  engaged 
in  sweeping  the  street,  when  Dr.  Cochran,  he 
claims,  came  along  in  his  automobile  and  reck- 
lessly ran  into  him  and  inflicted  upon  him  inju- 
ries,    for    which    he    brings    this     suit." 

The  tenth  assignment  of  error  is  predicated 
upon    the    following    extract    from    the    charge: 

"Gtentlemen  of  the  jury,  it  is  simply  ^  ques- 
tion of  fact  for  you  to  determine  how  this  acci- 
dent happened.  If  it  happened  substantially  as 
claimed  by  plaintiff,  then  the  defendant  is  liable. 
If  it  happened  as  claimed  by  Dr.  Cochran,  the 
defendent    is    not    liable." 

These  two  assignments  of  error  are  sustained. 
The  first  excerpt  quoted  is  erroneous,  in  that  it 
failed  to  state  the  issues  made  by  the  declara- 
tion. The  latter  quotation  is  subject  to  criticism, 
in  that  it  took  from  the  jury,  in  a  manner,  the 
question     of     negligence.       The     learned     trial     Judge 
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fihould  have  stated  with  reasonable  clearness  the 
respective  contentions  of  the  parties,  and  then  sub- 
mitted to  the  jury  the  question  of  negligence  and 
contributory    negligence    arising    upon    the    facts. 

Counsel  for  defendant  in  error  has  called  our 
attention  to  Chapter  173,  Acts  1905,  Section  3. 
There  seems  to  have  been  in  the  lower  Court  no 
notice  taken  of  this  statute.  This  section  limits 
the  speed  of  automobiles  to  a  rate  of  not  exceed- 
ing twenty  miles  per  hour.  A  provision  of  the 
statute  makes  a  violation  of  this  speed  limit  a 
misdemeanor.  If  plaintiff  below  has  brought  himself 
by  pleadings,  proof  and  contentions  within  its  pro- 
visions, the  Court  could  have  properly  told  the  jury 
that  if  this  automobile  was  running  at  a  greater  rate 
of  speed  than  tw^enty  miles  per  hour,  the  defendant 
below  was,  as  a  matter,  of  law,  guilty  of  negli- 
gence. But  the  trial  Judge  dealt  wholly  with  the 
common  law  aspect  of  liability.  While  doing  so 
he  committed  error  in  not  submitting  the  question 
of    negligence    to    the    jury. 

The  eleventh  assignment  of  error  is  based  upon 
the    following    instruction    to    the    jury: 

*^If  this  man  was  in  the  street  engaged  in  the 
performance  of  his  duty,  cleaning  and  sweeping 
the  streets,  it  was  the  business  of  people  in 
automobiles  not  to  run  over  him,  and  if  they 
did  run  over  him  under  these  circimistances  they 
are    liable." 
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The  twelfth  assignment  of  error  criticises  the 
following    portion    of    the    charge    of    the    Court: 

"The  evidence  in  behalf  of  the  plaintiff  tends 
to  show  that  he  was  engaged  in  sweeping  the 
street,  and  that  he  was  not  looking  at  the  auto- 
mobile, and  that  the  automobile  was  run  into 
him,    inflicting    the    injuries." 

"The  evidence  in  behalf  of  the  defendant  tends 
to  show  that  the  way  was  clear,  and  that  the 
automobile  was  proceeding  at  a  moderate  rate  of 
speed,  and  that  this  man  suddenly  jumped  right 
in  front  of  the  automobile  just  a  few  feet  If 
the  other  way,  the  defendant  is  liable.  And  you 
are  the  ones  to  say  from  the  evidence  how  it 
happened" 

We  are  of  the  opinion  that  the  appellant  is 
justified  in  his  critcism  of  these  portions  of  the 
charge.  They  were  certainly  misleading  and  erro- 
neous. It  was,  therefore,  not  incumbent  upon  the 
appellant  to  make  any  request  whatever  for  addi- 
tional   instructions. 

The  instructions  were  erroneous,  in  that,  in  the 
first  place,  they  took  away  from  the  jury  the 
question  of  negligence,  and,  in  the  next  place, 
they  made  the  defendant  below  absolutely  liable, 
whether  he  was  guilty  of  negligence  or  not.  Own- 
ers of  automobiles  have  a  perfect  right  to  oper- 
ate them  upon  streets  and  highways,  provided  they 
do    so    with    reasonable    cai^    and    within     the    pro- 
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vibions  of  the  law.  To  hold  them  liable  for  col- 
lisions, however  caused,  would  be  depriving  them 
of  all '  right  to  use  these  means  of  locomotion. 
The    law    is    otherwise. 

It  is  axiomatic  that  before  any  one  can  be 
held  liable  for  an  injury,  he  must  be  guilty  *  of 
violating  some  law  or  duty.  Payne  v.  BaUroctd, 
13  -Lea,  508;  Parrott  v.  Wells,  16  Wallace,  624. 
As  applied  to  all  actions  for  personal  injuries 
other  than  those  growing  out  of  willful  torts  or 
violations  of  specific  laws,  men  can  he  held  liable 
•upon    the  groimd    of    negligence    only. 

These  general  rules  of  law  govern  the  rights 
and  liabilities  of  automobile  owners,  as  well  as 
owners  of  other  kinds  of  vehicles.  If  an  auto- 
mobile accident  is  unavoidable,  np  liability  attaches. 
The  owner  is  liable  only  in  case  he  is  guilty  of 
some  n^ligent  or  unlawful  act.  11  L.  B.  A. 
(K  S.),  229-238;  28  C.  Y.  0.,  37;  3  L.  R  A. 
(N.  S.),  346.  In  the  instant  case  as  preaoited, 
if  the  proximate  cause  of  the  injury  should  be 
found  to  be  negligence  upon  the  part  of  defend- 
ant below,  there  should  be  a  recovery.  Upon  the 
other  hand,  if  the.  proof  should  show  that  the 
plaintiff  in  error  was  not  guilty  of  negligence  in 
operating  his  machine— that  is,  if  he  was  exercis- 
ing ordinary  care  in  view  of  the  circumstances 
at  the  time,  and  was  not  violating  the  law,  he 
should    not    be    held    liable,    however    deplorable    the 
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consequences  of  the  collision.  The  jury  should 
have  been  in  substance  so  told.  Obiter,  we  shall 
say,  with  respect  to  the  speed  limit  of  twenly 
miles,  that  we  must  not  be  understood  as  imply- 
ing that  the  automobilist  may  go  to  that  extent 
upon  a  city  street.  That  is  simply  his  speed 
limit.  It  is  incumbent  upon  him  to  reduce  his 
speed  to  that  rate  consistent  with  the  safety  of 
persons  with  whom  he  is  likely  to  come  in  con- 
tact in  busy  streets  or  congested  places.  There 
can  be  no  doubt  of  the  proposition  that  the  run- 
ning of  an  automobile  at  even  a  moderate  speed 
upon  a  street  upon  which  there  are  a  number  of 
people  would  be  negligent  unless  reasonable  efforts 
were  made  to  let  the  approach  of  the  machine 
be  known,  and  unless  the  machine  be  under 
reasonable  control  It  is  likewise  true  that  it  ia 
negligent  for  the  operator  to  run  his  inachine  at 
a  high  rate  of  speed  through  a  city  or  at  a 
street  crossing  where  people  are  likely  to  be  in 
great  numbers.  Under  these  circumstances  the  ma- 
chine must  be  operated  with  circumspection,  and 
at  such  a  rate  of  speed  and  under  such  a  de- 
gree of  control  as  tibat  the  operator  may,  upon 
occasion  and  with  reasonable  efforts,  stop  it  and 
avoid    collision.      81    Conn.,    492. 

But  the  learned  trial  Judge  failed  to  submit 
this  question  of  negligence  to  the  jury,  and  ig- 
nored   altogether    the    insistence    of    plaintiff    in    error 
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that  he  was  operating  his  machine  at  a  moderate 
rate  of  speed  and  with  due  care,  and  that  he 
gave  the  alarm  and  thought  the  way  was  clear. 
For    failing    so    to    do    the    Court    conmiitted    error. 

Without  reference  to  any  of  the  other  assign- 
ments of  error,  we  have  pointed  out  such  inaccu- 
racies and  errors  as  necessitate  a  reversal.  For 
the  errors  indicated  the  judgment  of  the  lower 
Court  is  reversed  and  the  cause  is  remanded  for 
a    new    trial. 

Two  questions  suggested  by  this  record  have  not 
been  discussed  by  us.'  We  shall  refer  to  them 
briefly,  and  shall  leave  them  in  the  form  of  que- 
ries,   intimating,    however,    our    opinions    upon    them. 

One  of  these  questions  is  with  respect  to 
contributory  n^ligenoe  in  cases  founded  upon  the 
statute.  The  writer  is  of  the  opinion  that  negli- 
gence of  fhe  plaintiff  below,  materially  and  proxi- 
mately contributing  to  the  collision,  would  bar  his 
recovery,  notwithstanding  the  violation  of  law  upon 
the  part  of  Dr.  Cochran.  This  seems  to  be  the 
rule  with  respect  to  statutes  giving  a  right  of 
action  for  their  violation,  where  they  do  not 
actually  or  constructively  negative  the  defense  of 
contributory    negligence.       11     Pickle,     458. 

The  other  question  is  one  of  pleading.  It  is 
not  incumbent  upon  a  plaintiff  to  aver  the  ex- 
istence of  a  statute  of  this  State  upon  which 
he     seeks     recovery,     provided     the     averments     of    his 
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declaration  bring  him  within  the  provisions  of  the 
statute;  but  it  is  incumbent  upon  him,  when  he 
sues  imder  a  statute  embodying  a  police  regula- 
tion,  to  aver  facts  showing  the  violation  of  the 
statute;  t.  e.,  in  the  instant  case,  ^'exceeding  the 
speed  limit  of  twenty  miles  per  hour."  While  a 
plaintiff  may  sue  upon  c(»mnon  law  and  statutory 
grounds  of  action  in  the  same  proceeding,  yet  he 
must  do  so  in  separate  counts  where  the  common 
law  and  statute  law  are  not  concurrent  in  their 
operation.  Railroad  v.  Craiae,  10  Gates  52. 
Keversed    and    remanded    at    the    cost    of    appellee. 
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FOSTEE  &  CbEIOHTON  Co.  V,  IfORA  CoEA  HaLL. 

Writ  of  certiorari  denied  by  Supreme  Court. 

(NashviUe.     October  Term,  1910.) 

1.  Trials.    Improper  remarks  of  Judge  in  presence  of  jury  during. 

It  Is  improper  and  prejudicial  error  for  the  trial  Judge  to  make 
remarks  In  the  presence  of  the  jury  during  the  progress  of  a 
trial,  expressing  his  opinion,  or  from  which  his  opinion  can  be 
reasonably  inferred  on  any  disputed  question  of  fact. 
{Post,  p.  20.) 

Cases  cited  and  approved:  Chraham  v.  McReynolds,  6  Pickle, 
684,  and  numerous  cases  In  other  jurisdictions  cited  In  the 
opinion. 

2.  Same.    ExoepHons  to  improper  remarks  made  hy  Judge  not 

essential^  though  better  practice  is  to  make  them. 

It  is  not  essential  in  all  cases  that  exceptions  should  be  made 
In  the  lower  Court,  and  at  the  time,  to  improper  remarks  made 
by  the  trial  Judge  in  the  presence  of  the  jury,  but  it  is  better 
practice  to  do  so.     {Post,,  p.  31.) 

Cases  cited  and  approved:  Same  as  those  under  first  division 
of  this  syllabus. 

8.  Chabgb  of  Coxtbt.    Error  to  suhnUt  in  charge  m^atters  on  which 
evidence  not  permitted  to  he  fully  developed. 

When  a  matter  is  first  referred  to  on  cross-examination  of 
defendant's  witness,  and  plalntiflT  thereafter  seek  in  rebuttal 
to  examine  bis  own  witness  on  that  matter,  but  the  trial  Judge 
refuses  to  permit  such  matters  to  be  gone  Into  on  rebuttal,  it 
is  error  to  charge  the  jury  thereon,  for  the  reason  that  the 
course  of  the  trial  Judge  is  calculated  to  mislead  defendant 
into  withholding  his  own  evidence  on  the  matter.  {Post., 
p.  47.) 

Cases  cited  and  approved :  Harrison  v.  Harrison,  48  Kan.,  443 : 
TunnicUffe  v.  Bay  Cities,  etc.,  Co.,  32  L.  R.  A.,  142. 
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4.  Same.    Etror  to  instruct  to  not  adhere  to  literal  facts. 

While  a  jury  may  be  UM  to  sbed  tbe  light  of  reason  on  the 
facta  shown  in  evidence,  and  to  draw  from  these  facts  every 
Just  and  reasonable  inference.  It  is  error  to  instruct  them  that 
they  are  not  bound  to  adhere  strictly  to  the  literal  facts  stated 
or  shown  in  the  evidence.     {Post,,  p.  54.) 

5.  Emfloteb  and  Employe.    Responsibility  for  defective  machin- 

ery. 

Employers  are  responsible  for  injuries  resulting  from  defects 
in  machinery  which  might  have  been  detected  by  careful  and 
skilled  application  of  proper  and  approved  tests.  (Post,, 
p.  54.) 

Case  cited  and  approved :    Railroad  v.  Jones,  9  Heis.,  42. 


Fbom  Davidson  County. 


Appeal  in  error  from  Circuit  Court  of  David- 
son   County.      Thomas  E.  Matthews^  Judge. 

• 

P.  M.  EsTEs,  A.  W.  Akers^  J.  M.  Andbe- 
soN^     J.     C.     Bbabfobd^     for     Foster    &     Creighton. 

Jno.  T.  Allen  and  W.  L.  Lawrence  for  Nora 
Cora  Hall. 

Hughes,  Judge,  delivered  the  opinion  of  the 
Court. 

Nora  Cora  Hall  brought  this  suit  in  the  Cir- 
cuit Court  of  Davidson  County  to  recover  dam- 
ages   for    the    alleged    negligent    killings    by    plaintiff 
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in  error,  Foster  &  Greighton  Co.,  of  her  hus- 
band, one  Jesse  Hall.  The  trial  of  the  case  in 
the  Circuit  Court  resulted  in  a  verdict  and  jud^ 
ment  in  favor  of  the  widow  and  against  the 
defendant  below,  and  from  this  judgment  an  ap-- 
peal  was  taken  to  this  court,  and  many  errors  are 
here    assigned    by    plaintiff    in    error. 

Foster  &  Creighton  Co.  were  engaged  in  con- 
structing  a  bridge  across  Cumberland  Biver,  in  the 
city  of  ^N'ashville,  known  as  Sparkman  Street  Bridge. 
Jesse  Hall  was  in  their  employ,  and  at  the 
time  of  his  death  was  foreman  of  a  force  of 
carpenters.  While  engaged  in  this  work  he  re- 
ceived injuries  by  the  falling  of  what  is  called 
the  boom  pole  of  a  derrick,  from  which  injuries 
he  died  in  a  few  days.  This  boom  pole  is  the 
beam  or  pole  that  extends  from  at  or  near  the 
foot  of  the  derrick  at  an  angle  from  the  perpen- 
dicular pole  or  beam,  which  is  known  as  the 
mast,  and  is  so  fastened  or  adjusted  with  refer- 
ence to  the  perpendicular  pole,  or  mast,  as  that 
the  end  farthest  away  from  the  foot  of  the 
pole  can  be  raised  or  lowered  or  moved  laterally. 
The  upper  end  of  the  boom  pole  was  connected 
with  the  top  of  the  mast  by  steel  ropes  or  oar 
bles,  and  what  is  known  as  blocks  or  pulleys,  and 
a  link  of  steel  seven-eighths  of  an  inch  in  diam- 
eter. This  steel  link  was  fastened  to  the  top  of 
the    mast    by    a    plate    containing    a    hole,    into  which 
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tbe  link  was  oonstnicted  and  in  which  it  worked 
Two  blocks  or  pulleys  'weare  hooked  into  this  link, 
aad  the  steel  cables,  or  ropes,  worked  in  these 
blocks. 

At  a  time  Hall,  the-  dec^sed,  was  standing 
under  this  boom  pole,  and  at  a  tiHie  a  load  of 
oement  w«8  beiiig  drawn  np.  by  the  derrick;  l^is 
steel  link  broke  or  parted  and  let  the  pulleys 
out,  and  as  a  result  the  boom  pole  dropped,  strik- 
ing deceased  on  the  head  and  inflicting  the  inju- 
ries    which    resulted    in    his     deat^. 

Among  the  theories  advanced  by  defendant  in 
error  in  her  declaration  and  in  her  proof,  on  the 
trial  below,  as  to  the  grounds  of  plaintiflF  in 
error's  liability,  one  was  that  the  link  which 
broke  had  not  been  properly  inspected  by  plaintiff 
in  error  when  placed  in  the  derrick  and  while 
being  there  used,  and  that  proper  inspection  would 
have  disclosed  the  defective  ocmdition  which  re^ 
suited  in  the  break,  and  thereby  avoided  the  acci- 
dent It  was  insisted  in  tbe  Circuit  Court  on 
behaH  of  defendant  in  error  that  among  the  tests  in 
use  among  the  users  of  derricks  was  one  known 
in  the  record  as  the  '^ringing  test,"  whidb,  it  was 
insisted,  if  applied,  would  have  disclosed  the  defect 
in  tiie  liiik  which  caused  it  to  break.  This  de- 
fect, it  is  proper  to  here  remad:,  was  shown  by 
all     the     evidence,     and     about     this     there     was     no 

questioii,    to    have    consisted    of    an    improper    or    im- 
3 


18  COURT  OF  CIVIL  APPEALS, 

Foster  &  CreightoQ  Go.  v.  Hall. 

perfect  weld.  This  weld  was  at  the  end  or  point 
of  the  link  where  the  loop,  or  bend^  is,  and  at 
that  end  farthest  away  from  the  *mast  and  near- 
est the  upper  end  of  the  boom  pole,  and  in 
which  two  hooks  lyorked.  The  test  of  the  link 
known  as  the  '^ringing  test/'  consists  in  holding 
the  link,  or  material  to  be  tested,  suspended  on 
or  from  something,  and  striking  it  with  a  knife, 
hammer  or  some  metallic  substance,  the  theory 
being  that  the  ring  of  the  metal  will  disclose 
whether  there  are  any  defects  or  flaws  in  its 
structure. 

The  storm  center  in  this  case  in  the  trial 
l»eIow,  it  is  apparent,  was  the  question  of  the 
examination  or  inspection  of  the  link  in  question 
by  Foster  &  Creighton  Co.  The  negligence  chiefly 
complained  of  was  in  their  alleged  failure  to 
place  in  the  derrick  and  maintain  there  a  sound 
link.  A  great  amount  of  the  testimony,  in  fact, 
the  vast  majority  of  it,  found  in  this  record  of 
nearly  four  hundred  pages,  is  on  the  question  of 
tests  that  should  have  been  made,  and  whether  or 
not  they  were  made,  and  of  the  number  of  tests 
spoken  of,  the  ringing  test,  as  it  is  called,  was 
the  one  about  which  a  very  great  deal  of  the 
evidence  was  taken.  There  was  evidence  offered 
on  behalf  of  defendant  in  error  to  the  effect 
that  the  bolts  used  in  bridges  are  inspected  and 
tested    to    determine    their    soundness    by    this    method, 
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and  evidence  to  the  effect  that  car  wheels  are  so 
inspected  and  tested  to  determine  their  soundness. 
On  the  examination  of  some  of  the  witnesses  con- 
cerning this  test  of  bolts  and  car  wheels  it  was 
disclosed  that  part  of  such  testimony,  if  not  all, 
was  with  reference  to  the  custom  of  manufacturers 
of  bolts  and  wheels,  especially  the  manufacturers 
of  car  wheels.  And  the  examination  of  the  wit- 
nesses who  testified  as  to  the  ringing  test  as 
applied  to  bolts  used  in  the  construction  of  bridges 
(Bsclosed  that  part,  if  not  all,  their  testimony  on 
that  question  had  reference  to  the  striking  of  a 
bolt  after  it  had  been  put  into  the  bridge,  or 
structure  of  the  bridge,  and  hammered  or  bradded 
there,  with  a  view  of  determining  whether  or  not 
it  was  loose  or  had  been  tightened.  At  a  time 
one  of  the  witnesses  defendant  in  error  had  put 
on  the  stand  was  being  examined,  and  was  being 
asked  on  cross-examination  about  the  test  that  he 
had  seen  made  of  rivets  used  in  bridge  building 
by  .  striking  them  with  a  hammer,  an  objection 
was  interposed  to  his  testimony  on  that  question 
by  counsel  for  plaintiff  in  error,  and  the  testi- 
mony asked  to  be  withdrawn  from  the  jury,  on 
the  ground  that  the  test  spoken  of  by  the  wit- 
ness was  not  similar  to  the  one  at  issue,  and 
because  the  witness  had  not  qualified  as  an  ex- 
pert  The  Court  in  ruling  on  the  evidence  made 
remarks,     evidently     in     the     presence    of    the     jury, 
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as  the  testimony  was  then  being  heard  before  the 
jury,  that  are  complained  of .  by  plaintiff  in  error, 
and  made  the  ground  of  the  fourth  assignment  of 
error.  The  language  of  the  Court  used  in  this 
connection,    and    complained    of,    is    as    follows: 

^^Let  the  witness  stand  aside.  I  will  let  the 
witness'  testimony  go  to  the  jury  for  what  it 
is  worth.  The  Court  knows  something  about  these 
things  itself.  When  I  was  a  young  man  I  took 
a  course  in  civil  engineering  at  the  University  of 
Virginia,  and  it  is  merely  a  question  of  the 
ringing  of  the  metal  —  the  vibrations  would  be  the 
same  "whether  it  was  a  link  or  rivet  or  wheel  — 
the  principal  is,  that  a  cracked  bell  gives  out  a 
different  sound  from  a  sound  bell,  and  that  would 
be  true  of  any  other  piece  of  metal,  whatever  its 
shape  might  be.  Let  it  go  to  the  jury,  and  let 
them    consider    what    they    think    it    is    worth." 

The  complaint  is  that  the  Court  here  in  effect 
gives  testimony  to  the  jury  on  a  disputed  ques- 
tion of  fact,  and  that,  coming  from  the  Court,  it 
was    highly    prejudicial    to    plaintiff    in    error. 

In  order  that  we  may  consider  the  effect  that 
this  remark  was  calculated  to  have,  or  may  have 
had,  on  the  jury,  it  is  necessary  to  here  refer 
more  in  detail  to  the  testimony  of  the  witnesses 
on  the  question  of  the  ringing  test  as  applied  to 
*the  link  in  question,  and  also  as  applied  to  riv- 
ets   and    wheels.       In    order    to    present    the    matter 
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fully  we  will  quote  freely  from  the  testimony  of 
the    witnesses/ 

One  C.  R.  Green  was  a  witness  for  defendant 
in  error,  and  on  the  ringing  test,  as  applied  to 
links  such  as  that  in  question,  testified,  after  speak- 
ing   of    his    own    experience,    as    follows: 

"Q.  Do  you  know  that  those  tests  are  in  use 
by    other    derrick    users    besides    yourself?" 

^'A.    Yes,  sir." 

"Q.  Now  state  what  those  tests  are,  just  state 
in    your    own    way?" 

"A.  Well,  a  link,  for  instance,  of  that  kind,  we 
would  test  it  by  sound  and  also  by  a  sledge 
hammer." 

"Q.  What    do    you    mean    by    sound?" 

"A.  Well,  if  a  link  is  perfectly  solid  it  has 
a  clear  ring,  and  if  it  is  not  solid  and  you 
strike  it  on  the  weld  it  will  have  a  kind  of 
dead    sound." 

"Q.  State  how  they  make  the  sound,  whether  it 
is    laid    down    or    held    up,    or    how?" 

''A.  Held    up    by    the    end." 

"Q.  Then  how  ?" 

"A.  Striking  with  a  piece  of  steel  or  anything ; 
there  is  a  difference  in  the  sound  if  you  strike 
it    on    the    w^ld." 

"Q.  If    the    weld    is    defective,  ,what    is    it?" 

'^A.  If  it  is  not  welded  it  has  a  dead  sound; 
hasnH     a     clear  ring    like    the    other." 
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Later  in  his  examination  this  same  witiiess  says, 
in  speaking  of  the  test  that  links  should  be  sub- 
jected to:  "I  say,  we  generally  give  a  test  by 
ringing  it,  and  if  it  wasn't  satisfactory  we  would 
try  the  sledge  hammer.  I  said  it  could  be  tested 
by  the  blacksmith  when  hot  by  dipping  it  in 
water." 

^'Q.  Do  you  say  that  it  is  the  test  in  common 
use    by    all    of    the    well    regulated    derrick    users?" 

"A.  Yes,    sir." 

Another  witness,  a  Mr.  McKenzie,  put  on  the 
stand  by  defendant  in  error,  after  having  testified 
to  what  he  called  the  "cold  water  test"  as  ap- 
plied to  links,  such  as  that  in  question,  which 
consists  in  heating  the  metal  to  be  tested  and 
then  plunging  it  in*  cold  water,  testifies  as  fol- 
lows   as    to    the    ringing    test: 

"Q.  Then  I  will  ask  you  to  state  whether  or 
not  there  is  not  other  tests,  called  the  ringing 
test,    whether  it    could    be    tested    in    that    way?" 

"A.  That  won't  work.  Of  course,  there  is  a 
little  diflFerence  in  the  ring,  but  in  making  the 
difference  in  the  ring  in  the  different  links  or 
the  welds,  it  would  have  to  be  to  the  fractional 
part  of  an  ounce  of  the  same  length,  and  the 
same  links  being  so  stiff  and  short,  would  not 
be    so    much    difference    in    the    ring." 

Later  this  same  witness  is  asked  and  answers 
as    follows : 
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"Q,  And  you  say  the  ringing  test  donH  amonnt 
to    mnch  f ' 

"A.  Not    every    time." 

''Q.  And  that  is  not  even  in  use  by  manufac- 
turers,   ifl  itt" 

'^o,    sir." 

A  witness,  a  Mr.  Lightman,  who  was  offered  by 
plaintiff  in  error,  in  speaking  about  the  effect  of 
the  ringing  test  as  applied  to  links,  such  as  are 
here    in    question,    testified    as    follows: 

^'Q.  If  there  was  just  a  little  wield  on  this 
side  as  it  appears  here  (referring  to  the  broken 
link),  and  it  was  actually  fastened  tc^ther  there^ 
now  would  not  that  sound  that  way,  or  dead, 
while    if    it    is    left    open    and  -not    touching  — ^" 

"A.  It  would  ring  different  if  it  was  entirely 
open,  but  if  there  is  any  connection  at  all,  that 
kills  that  sound.  If  the  touch  is  a  quarter  of 
an    inch,    or    a    sixteenth,    it    would  kill  that  sound." 

^'Q.  You    mean,    it    would    be    a    dead    sound?" 

^'A.  If  the  ends  are  connected  at  all  it  would 
not    ring." 

^Q.  Exactly    so,    and    there    was    a    defect?" 
^A.  I     say,     if    they    were    connected    together     at 
all    then    you    kill    that    ring;    it    deadens    it" 

As  to  the  ringing  tests  used  on  rivets,  one  of 
defendant  in  error's  witnesses,  a  Mr.  Graves,  testi- 
fied   as    follows: 

*'Q.  In     doing    bridge    work,    I    will    ask    you    to 
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state  whether  you  were  accustomed  to  sounding  or 
testing  steel  to  see  whether  it  is  cracked  or  de- 
fective ?" 

"A.  Always    test    rivets." 

"Q.  How    do.  they    test    them?" 

"A.  They  test  them  with  a  hammer^  and  an- 
other piece  of  steel  or  iron  pin  of  some  kind, 
or    washer,    or    something    like    that." 

"Q.  Do    they    test    them    by    the    ring?" 

"A.  Yes,    sir." 

'^Q.  The    sound    of    it?" 

"A.  Yes,    sir." 

'^Q.  If  it  is  defective  does  it  make  a  different 
sound    from    where    it    is    properly    fixed    and    solid!" 

^^A.  It  has  a  dull  sound  to  it,  has  a  dead 
sound    to    it    and    will    rattle;    it    is    not    tight." 

^*Q.  If  it  has  a  dead  sound  there  was  some- 
thing   the    matter?" 

"A.  Yes,    sir." 

Another  one  of  defendant  in  error's  witnesses,  a 
Mr.  Gideon,  when  being  interrogated  by  the  Court 
himself  in  regard  to  the  test  of  rivets,  testified  as 
follows : 

"Q.  You  mean  tested  with  a  hammer,  striking 
it    to    see    how    it    would    ring?" 

'*A.  Yes,  sir;  that  is  how  they  tested  the  riv- 
ets   in    the    job    we    put    up    there." 

And  further  on  in  his  testimony,  when  again 
being  examined  by  the  Court,  this  same  witness 
testified    as    to    the    testing    of    rivets: 
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"Q.  You    mean,    when    driving    it    into    its    place  C 
"A.  No;    after    it    was    drove." 

"Q.  But,    before    they    mashed    the    end?" 
"A.  No,    it    was    drove    when    they    tested    it." 
"Q.  I    don't    understand    you    yet;    do    you    mean 
it    was    already    driven    in    before    thev    tested    it,    or 

tested    it    before    thev    drove    it    in?" 

«/ 

*^A.  They    tested    it    after    it    was    drove." 
"Q.  Suppose     it     was     a     bad     rivet,     how     would 
you    get    it    out?" 

"A.  Cut  it  out;  we  have  a  sledge  hanmier  and 
cleavers    and    busters    down    there    for    that    purpose." 

And  the  same  witness,  when  being  cross-exam- 
ined by  attorneys  for  plaintiff  in  error,  testified 
as    follows: 

"Q.  They  tested    it    after    it    is    in    there?" 

"A.  Yes,  sir;     and    then    if    it    is    not    all    right, 

with     them  sledge     hammers     and     busters     to     bust 

them    out." 

"Q.  The  reason  it  is  tested  then,  some  might 
be    broken    or    cracked    in    driving    them    in?" 

^*A.  Why,  certainly;  I  suppose  that  is  the  idea 
in  testing  them  after  they  are  driven;  you  could 
not    very    well ,  test    a    rivet    before    it    is    drove." 

A  witness,  a  Mr.  Qt>uld,  examined  on  behalf 
of  plaintiff  in  error  in  regard  to  the  ringing 
test    on    rivets,    testified    as    follows: 

"Q.  What  teat  is  made  of  them  and  for  what 
ptopose    is    is    that    test    made?" 
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"A.  When  the  rivets  are  driven  in  fields  they 
are  tapped  with  hammer  to  see  if  they  are  loose 
in  the  hole,  to  see  if  they  completely  fit  the 
hole.  The  usual  way  is  to  put  the  finger  on 
the  side  of  the  rivet  head,  after  it  is  driven, 
and  tap  it  gently  with  the  hammer;  if  it  is 
loose  it  will  vibrate,  and  that  means  the  rivet  is 
to  be  cut  out  and  one  driven  in  that  will  com- 
pletely   fill    the    hole." 

^^Q.  For  what  purpose  is  that  test  made.  Is 
that  test  used  for  the  purpose  of  discovering  de- 
fects   in    the    material    composing    the    rivet?" 

''A.  No,    sir." 

^^Q.  It  is  used  for  the  purpose  of  discovering 
breaks    or    cracks    or    flaws    in    the    rivet!" 

''A.  No,    sir." 

'^Q.  Simply  for  the  purpose  of  seeing  whether 
the  rivet  is  tight  in  the  hole,  joining  llie  two 
pieces    of    steel    together!" 

"A.  Yes,    sir." 

And  still  another  witness  for  plaintiff  in  error, 
a  Mr.  Young,  when  examined  on  the  ringing  test 
of    the    rivets,    testified    as    follows: 

"Q.  Now  do  you  know  anything  about  the  ham- 
mer   test    in    testing    rivet    work?" 

"A.  Yes,    sir." 

"Q.  How    is    that    test    made?" 

^'A.  The  test  is  made  by  what  is  known  as  a 
blacksmith,    or    shop    hammer,    and    after    the    rivets 
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are  driven  to  see  whether  or  not  they  are  tight 
and  in  perfect  condition  after  they  have  been 
driven." 

"Q.  Those  rivets  are  for  the  purpose  of  fas- 
tening   together    steel    timbers!" 

"A.  Yes,    sir;    steel    timbers    or    structural    shapes." 

^^Q.  Is  that  test  used  for  determining  the  qual- 
ity of  the  material/  or  of  the  rivet,  or  of  the 
material    itself  f" 

"A.  No,  sir;  not  as  to  quality;  simply  to  tell 
whether    or    not    it    is    ti^t    or    well    driven." 

As  to  the  ringing  test  used  on  car  wheels,  one 
of  the  defendant  in  error's  witnesses,  the  Mr. 
Gideon,  from  whose  testimony  we  have  already 
quoted,    testified    as    follows: 

"Q.  What  tests  would  they  make  of  wheels  in 
the    railroad    shops  t" 

"A.  All  the  tests  I  ever  seen  made  were  ham- 
mer tests.  Now  there  might  have  been  some  other 
tests    I    have    never    seen." 

**Q.  Haven't  they  abandoned  the  hammer  test  as 
being    entirely    useless  ?" 

"A.  No,  sir;  I  don't  —  I  have  never  seen  any 
other    used." 

"Q.  You    have   not    seen    it   used    for    four  years!" 

"A.  I  could  not  testify  to  that  fact,  for  I  never 
seen  any  other  used;  they  might  have  thousands 
id    others." 

'^Q.  I  am  asking  you  if  that  test  has  not  been 
abandoned    as    a    useless    and    worthless  one !" 
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^'A.  No,    sir;    I    do    not,    I    don't    know." 

"Q.  Was  it  the  Nashville  &  Chattanooga  Rail- 
road   shop    you    were    working    in?" 

"A.  I  have  worked  in  -the  N.  &  C,  and  I 
have  worked  in  the  Illinois  Central,  in  the  Mexi- 
can Central,  and  I  have  worked  in  several  differ- 
ent shops  over  the  United  States;  it  is  not  the 
only    one." 

The  chief  car  inspector  of  the  L.  &  'N.  and 
the  N.,  C.  &  St*  L.  Eailroads,  a  Mr.  Whittaker, 
introduced  as  a  witness  on  behalf  of  plaintiff  in 
error,  when  being  examined  about  the  test  of 
car    wheels,    testified    as    follows:. 

"Q.  What  examination  do  you  make  of  those 
wheels    to    see    whether    they,  are    sound    or    not?" 

"A.  We    look    at    them." 

"Q.  Do    you    use    the    hammer    on    them?" 

'^A.  No,    sir." 

"Q.  How  long  since  they  have  been  in  the  habit 
of   using   it   to   see   whether   or   not   they    are   sound?" 

''A.  I  have  never  used  a  hammer  down  there 
for  the  last  ten  or  twelve  years;  I  remember 
when  I  first  came  to  work,  some  of  the  old  men 
were    at    work    tapping    the    wheels." 

« 

"Q.  But    has    that    been     altogether     abandoned?" 

"A.  Yes,    sir." 

"Q.  Why    was    it    abandoned?" 

^*A.  We  didn't  find  we  could  find  a  defective 
wheel    with    the    hammer." 
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One  of  plaintiff  in  error's  witnesses,  the  Mr. 
Gould,  whose  testimony  has  already  been  quoted 
from  herein,  when  being  interrogated  by  the  Court 
in    the    trial    below,    testified    as    follows: 

^'Q.  Do  you  mean  the  sounding  test  has  been 
abandoned,    or    never    was    a    sounding    test?" 

"A.  I    have    never    seen     it    made,    your    Scmor/' 
'^Q.  Did    you    ever    see    a    man    go    around    when 
the   cars   come   into   the   station,   striking  the  wheels!" 
"A.  A    car    wheel,    yes;    that    is    not    for    a    link" 
"Q.  That    is    a    sounding    test,    isn't    it  ?" 
*'A.  Yes,    and    that    has    been    abandoned," 
Still     another    witness,     a    Mr.     Ellison,     who    was 
examined     on     behalf    of    plaintiff     in    error    on    the 
question    of    testing    car    wheels    by    the    ringing    test, 
is    asked    and    answers    as    follows: 

"Q.  Captain,  state  whether  or  not  yon  know 
anything  about  the  hammer  test;  whether  that 
has  been  abandoned  by  railroad  companies  in  test- 
ing   car    wheels  ?" 

"A.  I  have  not  heard  of  it  being  done  for 
eight    or    ten    years." 

Without  quoting  further,  these  extracts  from  the 
testimony  are  abundantly  sufficient  to  show  the 
conflicting  character  of  the  evidence  on  the  ques- 
tion of  use  and  the  validity  of  the  ringing  test, 
not  only  as  aj^lied  to  links  such  as  the.  one  in 
question,  but  as  applied  to  rivets  and  car  wheels. 
Also,    it    appears    from    the    foregoing    extracts    irom 
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the  evidence,  it  is  apparent  that  the  evidence  of 
witnesses  as  to  the  test  of  rivets  was  applicable 
to  testing  with  a  view  of  seeing  if  the  rivet  had 
been  properly  driven  in  place  by  being  hammered 
or  tapped  with  a  haromer,  and  if  it  was  sound 
after  driven,  rather  than  with  a  view  of  testing 
its    soundness    before    being    placed    in    the    bridge. 

Now,  with  this  conflicting  evidence  before  the 
jury  on  these  questions,  it  is  easy  to  perceive  the 
effect  the  statement  of  the  Court  would  have  when 
he  says  in  the  presence  of  the  jury:  "The  Court 
knows  something  about  these  things  itself;  when  I 
was  a  young  man  I  took  a  course  in  civil  engi- 
neering at  the  University  of  Virginia,  and  it  is 
a  mere  weight  of  testimony."  The  Court  is  here, 
not  only  ruling  on  the  admissil^ility  of  ^the  evi- 
dence, but  is  qualifying  himself  to  speak  on  the 
matter  as  an  expert,  by  giving  his  means  of  knowl- 
edge. And  when  the  Court  says:  **It  is  merely 
a  question  of  the  ringing  of  the  metal  —  the 
vibrations  would  be  the  same  whether  it  is  a 
link  or  a  rivet  or  a  wheel,"  he  is  dedaring 
that  to  be  a  fact  which  a  number  of  witnesses 
have,  said  to  not  be  a  fact.  He  is  saying  that 
the  vibrations  are  the  same  whether  it  is  a  link 
or  rivet  or  wheel,  while  the  witnesses  have  made 
a  distinction.  And  when  the  Court  says:  "The 
principle  is  that  a  cracked  bell  gives  out  a  dif- 
ferent   sound    from    a    sound    bell,    and    that    would 
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be  troe  of  any  other  piece  of  metal  w&atever  its 
shape  might  be/'  he  is  going  farther  in  his  use 
of  an  illustration  and  declaration  of  a  fact  than 
any    witness    had    gone. 

With  a  jury  ready,  as  this  Court  knows,  to 
reeeiye  and  act  on  the  slightest  suggestion  from 
the  trial  Court,  hearing  such  declarations  as  these 
fall  from  the  lips  of  the  Court  on  facts  about 
which  witnesses  had  differed,  and  such  material 
facts  as  are  herein  involved,  it  occurs  to  us  that 
it  could  •  hardly  be  question^  that  the  remarks  of 
the  Court  were  not  only  prejudicial  to  the  rights 
of  plaintiff  in  error,  but  almost  sure  to  affect 
the    verdict    of    the    jury. 

Xo  exception  was  taken  to  the  remarks  of  the 
Court  at  the  time  they  were  made,  and  at  no 
time  was  any  exception  made  in  the  Court  below 
except  such  as  was  made  after  the  verdict  of  the 
jury  and  on  the  motion  for  a  new  trial.  The 
question,  then,  is  what  is  the  duty  of  this  Court 
under  the  facts  and  the  law?  And,  as  prelimi- 
nary to  answering  this  final  question,  another 
arises:      What    is    the    lawt 

In  Chicago,  Kans.  &  Neb.  Railway  JJo.  v.  Bro- 
quet,  47  Kans.,  671  (28  Pac,  717),  one  of  the 
controverted  questions  of  fact  was  as  to  the  own- 
ership of  certain  lands  taken  by  the  railway  com- 
pany under  its  rights  of  eminent  domain.  Before 
the     trial     the     railway     company     made     a     written 
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offer  to  allow  judgment  to  be  taken  against  it 
in  favor  of  Broqnet,  who  claimed  the  iands,  tear 
$1,000  and  costs.  The  offer  was  not  acoepted^ 
and  the  parties  proceeded  to  trial.  After  the  evi- 
dence was  all  in  and  the  charge  of  the  Court 
had  been  given,  ihe  Court  stated  in  the  presenoe 
of  the  jury  that  ^^the  Chicago,  Kansas  ft  Ne- 
braska Sailway  Co.  has  £Qed  a  paper  in  this 
case  in  which  it  recognizes  Ernest  Broquet  as  de- 
fendant, or  party  in  interest  herein,  and  in  which 
it  made  a  certain  offSr  to  settle  with  said  Bro- 
quet for  damages  to  the  land  in  question."  The 
•Sui^reme  Court  of  Kansas,  in  disposing  of  the 
contention  that  this  remark  of  the  lower  court 
was    error,    said: 

"As  the  offer  of  compromise  was  not  accepted, 
it  could  not  be  given  in  evidence,  and  should 
not  have  been  mentioned  on  the  trial.  In  view 
of  the  issue  which  had  been  presented  as  to  flie 
right  of  Broquet  to  any  damages,  and  the  testi- 
mony given  tending  to  show  ownership  in  another, 
the  statement  made  by  the  Court,  that  the  com- 
pany had,  by  its  written  proposal  to  allow  a 
judgment,  r^ognized  Ernest  Broquet  as  an  owner, 
and  had  made  an  offer  to  compromise  with  him, 
was    prejudicial    error." 

It  does  not  appear  in  the  opinion  whether  tiie 
remark  held  by  the  Supreme  Court  to  be  errone^ 
ous    was    excepted    to    at    the    time    made    or    not. 
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Shackman  &  Co.  v.  Pt>tter,  98  Iowa,  61  (66 
IT*  W.^  1045),  was  a  leplevin  suit  in  which  the 
value  of  certain  goods  was  in  issue,  and  the  con- 
troversy arose  between  counsel  as  to  the  correct- 
ness of  an  answer  read  by  plaintifPs  attorney  in 
a  deposition  in  which  the  witness  had  testified  as 
to  the  value  of  the  goods.  During  the  progress 
of  this  controversy  the  Court  remarked  in  the 
presence  ^of  the  jury:  "Upon  listening  to  the 
reading  of  the  deposition  I  have  no  doubt  but 
what  Mr.  Bloodgood,  plaintiff's  attorney,  was  pres- 
ent at  the  taking  of  the  deposition,  or  that  the 
answer  had  been  written  out  by  him  or  plaintiff's 
attorney."  The  tendency  of  the  remark,  it  appears 
from  the  opinion,  was  to  indicate  that  plaintiff's 
attorney  had  improperly  written  the  answer.  The 
Supreme  Court  of  Iowa  held  this  remark  preju- 
dicial   error,    and  said: 

"If  such  a  statement  had  been  embodied  in  the 
written  charge  of  the  "Courti  it  would  clearly  be 
erroneous,  and,  while  it  was  not  contained  in  the 
instructions,  yet  its  effect,  following  so  closely  the 
reading  of  the  deposition,  was  just  as  prejudicial 
to    plaintiff's    case    %^    if    it    had    been." 

This  remark  had  been  excepted  to  by  plaintiff's 
counsel    at    the    time    it    was    made. 

In  the  ease  of  lUmois  Central  Railroad  Co.  v. 
Bonders,  178  HL,  585  (53  N.  W.,  408),  the  dec- 
laration had  allied  that  a  lady,  Mrs.  Souders, 
4 
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had  received  injuries  wfiile  about  to  alight  from 
a  train  because  of  the  sudden  and  violent  start- 
ing of  the  train.  During  an  examination  of  a 
witness  by  counsel  for  the  railroad  company  elicit- 
ing evidence  tending  to  show  that  a  train  could 
not  be  started  with  a  jerk  or  sudden  vibration, 
the  Court  said,  addressing  counsel:  .  *'Now,  Judge, 
it  looks  to  me  that  you  are  going  into  the 
mechanism  of  railways.  The  only  questiqa  in  this 
case  is  whether  this  lady  had  time  to  get  oflF 
the    train    or    not." 

The  Supreme  Court  of  Illinois,  in  disposing  of 
an  assignment  of  error  based  on  this  remark,  uses 
this  language: 

"The  remark  of  the  Court  was  equivalent  to 
saying    that    everything    was    settled    except    the    mere 

m 

question  of  whether  the  plaintiff  had  time  to  get 
off  the  train.  Evidence  had  been  introduced  by 
the  defendant  which,  if  credited,  would  show  that 
the  plaintiff  was  guilty  of  negligence.  *  *  ♦  ♦ 
Defendant  had  a  right  to  have  this  question  con- 
sidered, as  well  as  the  question  whether  the  train 
stopped  long  enough.  It  is  error  for  the  Court 
to  make  any  remark  indicating  his  opinion  upon 
any    fact    necessary    to    be    proved." 

In  this  same  case,  during  an  argument  to  the 
jury  by  plaintiff's  counsel,  and  as  counsel  was 
commenting  on  the  ad  damnum  as  laid  in  the 
declaration,     and    in    which    it    was    being  ^aid    that 
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the  declaration  had  originally  asked  for  $25,000, 
but  that  it  now  asked  for  $50,000,  that  the  Court 
had  permitted  an  increase  in  the  claim,  an  objec- 
tion was  made  to  the  ai^ument,  and  the  Court 
said:  "No,  I  don't  think  that  is  proper.  Tell 
what  your  ad  damnum  now  is  laid  at,  and  com- 
ment upon  that  as  your  measure  of  damages,  but 
not  as  to  what  occurred  upon  the  trial  of  an- 
other case. .  *  *  *"  At  this  point  counsel  re- 
marked: '*I  am  not  referring  to  any  other  case," 
when  the  Court  proceeded:  "Or  damages  laid 
there,  you  have  got  the  limit  here.  The  jury  can 
find  whatever  they  want,  but  not  exceeding  the 
ad  danwyum,  but  it  would  be  error  to  let  in  any- 
thing else."  In  disposing  of  the  objection  made 
to  this  remark,  and  with  reference  to  the  previous 
remark    already    herein    copied,    it    is    said: 

"These  remarks  were  grossly  improper,  and  were 
certainly  prejudicial  to  defendant  in  authorizing  the 
jury  to  consider,  in  arriving  at  their  verdict,  the 
damages  laid  in  the  declaration,  and  telling  them 
they  could  find  whatever  they  wanted,  not  exceed- 
ing such  ad  damnum.  It  cannot  be  said  that  the 
jury  did  not  hear  these  statements.  They  had  as 
good  an  opportunity  to  hear  them  as  anything  else 
that  occurred  during  the  trial.  One  was  a  volun- 
tary interruption  by  the  Court  of  the  examina- 
tion of  a  witness  by  counsel,  which  certainly 
would     attract    their    attention,     and    others    were    in 
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ruling  upon  an  argument  which  was  being  ad- 
dressed   to    them/' 

The  first  remarks  made  by  the  Court,  which 
were  at  a  time  a  witness  was  being  examined, 
were  objected  to,  but  no  objections  appear  to  be 
remarks    made    during    the    argument    of    counsel. 

The  case  of  McMinn  v.  Whalan,  27  OaL,  819, 
presents  this  state  of  facts:  On  the  croea^zami- 
nation  of  a  lady  who  was  a  witness  in  the  case, 
inquiries  were  made  of  her  respecting  her  residence 
and  business.  On  objection  being  made  to  this 
the  Judge,  overruling  the  objection,  stated  that  the 
witness  was  one  of  the  most  reputable  women  in 
his  neighborhood.  This  remark  of  the  Judge  was 
objected  to,  when  the  Judge  further  stated  that 
he  did  not  mean  to  say  that  the  witness  was 
one  of  the  most  reputable,  but  a  woman  of  re- 
spectability. In  disposing  of  an  assignment  of 
error  based  on  these  remarks  of  the  Judge,  the 
Supreme  Court  of  California  held  the  remarks  erro- 
neous,   and    used    this    language: 

"From  the  high  and  authoritative  position  of  a 
Judge  presiding  at  a  trial  before  a  jury,  his  in- 
fluence with  them  is  of  Vast  extent,  and  he  haa 
it  in  his  power  by  words  or  actions,  or  both,  to 
materially  prejudice  the  rights  and  interests  of  one 
or  the  other  of  the  parties.  By  words  or  con- 
duct he  may,  on  the  one  hand,  support  the  diar- 
acter    or    testimony    of    a    witness,    or,    on    the    other, 


STATE  OF  TEXXESSEE.  37 

Foster  &  Creigbton  Co.  r.  Hall. 

may  destroy  the  same,  in  the  estimation  of  the 
jury,  and  thiis  his  personal  and  official  influence 
is  exerted  to  the  unfair  advantage  of  one  of  the 
parties,  with  a  corresponding  detriment  to  the 
cause    of   the    other." 

Conkhite  v.  Dicherscm,  51  Mich.,  176  (16  N. 
W.,  371),  is  a  case*  involving  an  alleged  fraud 
commited  by  the  sale  of  a  note  and  mortgage,  the 
fraud  consisting  in  the  defendant's  falsely  repre- 
senting to  the  plaintiff  that  what  he  then  offered 
to  sell  was  a  first  mortgage  on  real  estate,  when, 
in  fact,  it  was  a  second  mortgage.  On  testimony 
being  offered  to  the  effect  thai  defendant  had 
stated  that  he  did  not  want  the  mortgage  to  con- 
tain an  exception  in  the  covenant  against  incum- 
brances as  it  would  prejudice  its  sale,  an  objec- 
tion was  made,  counsel  stating  that  the  testimony 
offered  was  remote,  that  plaintiff  had  sought  de- 
fendant, and  not  defendant  plaintiff.  The  Court 
then  remarked:  "Yes,  but  he  might  have  been 
lying  in  wait.  If  it  (meaning  the  mortgage)  had 
contained  a  covenant  against  incumbrances,  and  it 
was  a  true  statement  of  the  situation  of  the  prop- 
erty, it  would  itself  have  given  the  lie  to  the 
statement  that  he  claimed  to  have  made."  In 
r^ard    to    this    remark    the    Supreme    Court    said: 

*T[t  is  insisted  by  defendant's  counsel  that  these 
suggestions  by  the  Court  were  calculated  to  make 
an     impression    unfavorable    to    the     defendant    upon 
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the  minds  of  the  jury.  Of  course,  nothing  of 
the  kind  was  intended  by  the  Court;  still,  we 
think  the  suggestion  open  to  criticism  made  by 
defendant's  counsel,  and  it  is  impossible  to  tell  to 
what  extent  the  defendant's  rights  may  have  been 
prejudiced  by  the  remarks.  Certainly,  the  natural 
tendency  was  in  that  direction,  and  in  this  there 
was    error. 

'^Jurors  are  very  vigilant  in  scrutinizing  all  that 
is  said  by  the  trial  Judge  in  the  progress  of  a 
cause  before  them,  and  great  care  should  be  ob- 
served that  nothing  is  said  which  can,  by  any 
possibility,  be  construed  to  the  prejudice  of  either 
party.  Courts  cannot  be  too  circumspect  in  this 
r^ard." 

The  judgment  of  the  lower  Court  was  reversed 
and    the    case    remanded    because    of    this    one    error. 

The  case  of  McDuff  v.  Detroit  Evening  Jour- 
nal Co.,  22  Am.  State  Eeports,  679  (84  Mich., 
1;  47  N.  W.,  671),  presents  a  number  of  re- 
marks made  by  the  trial  Judge  complained  of  in 
the  Appellate  Court.  In  that  case  the  trial  Judge 
liad  said  of  one  of  the  attorneys  representing  the 
defendant:  "I  do  not  want  "^to  compliment  Mr. 
Pound,  but  I  am  well  aware  of  the  fact  that 
Mr.    Pound    knows    how    to    try    a    lawsuit." 

Also  the  Court  said  to  a  witness  he  conceived 
was  not  making  answers  responsive  to  questions: 
''Answer    the    question!"      The    witness    said:     "I    am 
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trying  to."  The  Court  then  replied:  'TTou  are 
not ;    I    donH    hesitate    to    say      it    to    you,    madam." 

Of  another  witness^  testimony,  the  Court  said: 
^'The  witness  deliberately  lied  when  he  said  Gil- 
bert McDuff  locked  his  father  up  in  the  house." 
This  last  remark  was  excepted  to,  when  the  Court 
replied:  ''I  tell  you  I  have  a  decided  opinion 
of  this  man's  testimony,  and  I  intend,  in  my 
charge  to  the  jury,  to  call  their  attention  to  his 
testimony.  The  manner  in  which  this  man  swore 
yesterday  is  something  I  shall  never  live  long 
enough  to  forget.  And  put  this  in  the  record, 
if  it  ever  gets  out  of  the  court  room,  and  keep 
it  there :  A  man  who  will  do  as  he  did,  and 
point  out  a  man  under  the  solemnity  of  an  oath, 
and  swear  that  a  certain  man  paid  $1.10  —  I 
say,  sir,  I  have  my  opinion  about  it,  and  a  de- 
cided   opinion    of    it." 

The  last  remark  was  also  excepted  to  with  a 
statement  by  counsel  that  the  counsel  thought  the 
Court  had  no  business  to  make  such  remarks  from 
the  bench.  The  Court  replied:  "I  have.  Take 
your  exception.  I  have;  and  I  will  say  more,  if 
you    want    it." 

In  charging  the  jury  the  Court  said  of  this 
same  witness:  "I  think  it  my  duty  to  charge  you 
that  in-  regard  to  his  evidence  I  have  a  decided 
opinion."  The  Supreme  Court,  in  disposing  of 
these    remarks,    said; 
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"Appellate  Courts  must  presume  that  one  occu- 
pying so  important  a  position  as  that  of  Circuit 
Judge  can  influence  a  jury.  It  is  their  duty  to 
follow  his  instructions  asf  to  the  law.  Whenever 
he  expresses  an  opinion  on  any  disputed  fact,  or 
of  the  character  of  a  witness,  or  compliments  one 
attorney  at  the  expense  of  the  other,  or  uses  lan- 
guage which  tends  to  bring  an  attorney  into  con- 
tempt before  the  jury,  or  uses  any  language  which 
tends  to  prejudice  them,  he  commits  an  error  of 
law,  for  which  the  verdict  and  judgment  must 
be  promptly  set  aside.  Appellate  Courts  cannot 
correct  mistakes  of  fact.  Trial  Courts,  therefore, 
cannot  be  too  circumspect  and  careful  to  see  that 
questions  of  fact  are  submitted  to  the  unbiased 
judgment  of  the  jury,  which,  under  our  jurispru- 
dence,   are    for    their    sole    determination." 

In  the  case  of  Wheeler  v.  WaiUice,  58  Mich., 
355  (19  N.  W.,  33),  remarks  were  made  by  the 
trial  Judge  in  the  presence  of  the  jury  as  fol- 
lows: In  response  to  an  objection  that  a  witness 
was  not  being  fairly  dealt  with  who  was  being 
cross-examined  for  the  purpose  of  involving  him  in 
contradictions,  the  Court  said:  "That  is  one  of 
the  glorious  rights  of  cross-examination,  and  you 
cannot  interfere  with  it.  *  *  *  You  say  he 
makes  two  different  statements  about  this  transac- 
tion, and  you  can  follow  it  up;  that  is  one  of 
the     ways     of    measuring    a     witness."       It     had    not 
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in  faet  appeared  that  the  witness  had  made  the 
two  statements,  but  that  impression  was  sought  to 
be  made.  At  another  time  when  an  attorney  said 
that  he  did  not  recollect  that  a  witness  had  sworn 
to  a  oertaian  fact,  the  Judge,  addressing  the  at- 
torney, said:  *^Why,  Mr.  Kinnie,  your  memory  is 
good  for  nothing,  or  else  you  are  getting  insane. 
Don't  you  recollect  ttiat  he  has  sworn  to  it?" 
At  another  time  a  witness  was  answering  a  ques- 
tion, but  offering  an  explanation,  the  Oourt  said 
to  the  witness:  ^^No  matter  what  he  wanted  to 
do;  just  answer  the  question  whether  you  think 
he  did  or  not,  and  stop  there.  The  question 
was  not  as  to  what  he  did  want,  and  don't  you 
make  your  answers  any  more  so."  At  another 
time,  when  an  objection  was  made  to  certain  tes- 
timony as  irrelevant,  the  Judge  said:  ^^^N^obody 
but  the  attorneys  in  the  ease  fail  to  see  what 
use  may  be  made,  and  what  turn  some  testitmony 
nuy    take." 

The  Judge  was  held  to  have  committed  error 
in  making  these  remarks,  and,  in  the  opinion  of 
the  case,  the  noted  legal  author,  Thomas  M.  Cooley, 
who  was  at  that  time  Chief  Justice  of  the  Su- 
preme Court  of  Michigan',  and  whose  language  car- 
ries   great    weight,    said: 

"It  is  possible  for  a  Judge  to  deprive  a  party 
of  a  fair  trial,  even  without  intending  to  do  so, 
by  the  manner  in  which  he  conducts  the  case, 
and     by     a     plain     exhibition     to     the     jury     of     his 
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own  opinions  in  respect  to  the  parties,  or  to  their 
case;  and  when  it  is  apparent  that  a  fair  trial 
has  not  been  had,  a  court  of  review  should  give 
relief  as  soon  for  that  cause  as  for  any  other. 
The  fact  that  the  duty  to  do  is  unusual  or  un- 
pleasant,   is    no    reason    for    declining    it." 

In  the  comparatively  recent  case  of  Potter  v. 
State,  117  Ga.,  692  (45  S.  E.,  87),  a  witness 
admitted  having  made  contradictory  statements  touch- 
ing a  mater  about  which  he  was  examined,  but 
offered  to  explain  by  saying  that  he  had  simply 
made  a  mistake  in  some  of  his  statements.  The 
Court  thereupon  remarked:  "You  did  exactly  right, 
then,  to  change  your  statement."  No  objection 
was  made  to  this  remark  of  the  Court  at  the 
time  it  was  made,  but  the  objection  was  made 
in  the  Supreme  Court  on  the  ground  that  the 
remark  of  the  Judge  was  equivalent  to  the  ex- 
pression of  his  opinion  that  the  witness  had  spoken 
the  truth.  The  Supreme  Court  of  Georgia  held 
that  the  Judge  committed  a  reversible  error  in 
making  the  remark,  and  that  it  was  not  necessary 
to  object  at  the  time  it  was  made.  In  disposing 
of    the    matter'   the    following    language    is    used: 

"There  is  connected  with  the  Court  no  one  of 
higher  authority  to  bestow  upon  the  Judge  the 
frown  of  disapproval,  or  to  caution  the  jury  not 
to  allow  his  improper  conduct  to  influence  them. 
He  might,  it  is  true,  if  called  on  to  do  so,  un- 
dertake   to    remove    its    sting    by    explaining    to    the 


STATE  OF  TENNESSEE.  43 

Foster  &  Creighton  Go  v.  Hall. 

jury  that  he  did  not  intend  to  express  any  opin- 
ion of  his  own  to  what  had  heen  proved,  and 
was  not  to  he  understood  as  even  intimating  what 
his  opinion  in  regard  thereto  really  was.  But  he 
could  go  no  further.  He  would  not  he.  at  liberty 
to  add  that,  in  point  of  fact,  he  -did  not  enter- 
tain the  views  his  ill-chosen  language  would  seem 
to  indicate;  for  to  thus  attempt  to  correct  and 
cure  his  error  as  against  the  accused  would  in- 
volve the  Judge  into  the  predicament  of  commit- 
ting a  fresh  error,  as  against  the  State,  of  pre- 
cisely the  same  nature.  So  all  he  could  prop- 
erly do  would  be  to  disclaim  any  inteniion  of 
expressing  or  intimating  an  opinion,  leaving  the 
jury  free  to  draw  their  own  conclusions  .  as  to 
whether  or  not  he  had,  as  matter  of  fact,  actually 
committed  himself  by  unwittingly  betraying  his  views 
to    them." 

Finally,  as  to  quoting  from  authorities  on  this 
feature  of  the  case,  we  are  not  without  authority 
in  Tennessee.  In  the  case  of  Oraham  v.  McReynolds, 
6  Pickle,  684  (18  S.  W.,  272),  while  a  witness 
was  being  cross-examined  with  a  view  to  impeach- 
ing her  by  involving  her  in  contradictions,  the 
Court  was  called  on  to  require  the  witness  to 
confine  herself  to  what  was  called  for  by  the 
questions,  and  to  answer  them  without  the  re- 
marks she  was  making  by  way  of  explanations. 
The  reply  of  the  Court  was:  "The  Court  has 
already     ruled    on     that     question.       I     take     it     Mrs. 
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McBeynolds  is  doing  the  best  she  can  in  the 
matter."  The  last  sentence  of  this  reply  of  the 
Court,  it  was  insisted,  was  erroneous.  In  dispos- 
ing   of    this    the    Supreme    Court    of    Tennessee    says: 

''The  purpose  of  the  cross-examination  at  this 
point  was  to  test  the  credibility  of  the  witness, 
and  the  contention  is  that  the  language  of  the 
Court,  'I  take  it  that  Mrs.  McEeynolds  is  doing 
the  best  she  can  in  the  matter,'  was  an  indorse- 
ment by  the  Court  of  her  credibility;  that  it  was 
an  expression  by  the  Circuit  Judge  of  his  opin- 
ion  that  Mrs.  McBeynolds  was  a  credible  wit- 
ness; that  it  was  equivalent  to  telling  the  jury 
that,  in  the  opinion  of  the  Court,  the  witness 
was  truthful  and  reliable.  If  this  language  of  the 
trial  Judge  means  what  counsel  contends  that  it 
means,  and  we  can  see  that  it  might  have  effected 
the  finding  of  the  jury,  it  is  our  duty  to  reverse 
the    cfise. 

"The  trial  Judge  should  '  always  be  extremely 
careful  not  to  express  or  intimate  any  opinion  on 
any  fact  to  be  passed  upon  by  the  jury.  It  has 
been  said  by  this  Court:  'It  is  natural  that  ju- 
rors should  be  anxious  to  know  the  mind  of  the 
Court  and  follow  it;  therefore,  the  Court  cannot 
be  too  cautious  in  his  inquiries.'  McDonald  v. 
State,    5    Pickle,    164." 

It  does  not  appear  that  exception  was  made  to 
the    remarks    in    the    case    at    the    time    by    the    trial 
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Judge,  yet  it  was  one  of  the  errors  for  which 
the    case    was    reversed  and    remanded. 

Without  quoting  further  from  eases,  we  cite  the 
following  to  the  same  effect  as  those  already  cited 
and  quoted  from:  In  re  Knox's  WUl,  128  Iowa, 
24  (98  N.  W.,  4«8;  Selley  v.  American  Lubrir 
color  Co.,  119  Iowa,  591  (93  K  W.,  590); 
Baih  V.  E.  £  T.  C.  By.  Co.,  34  Tex.  Civ. 
App.,  284  (74  S.  W.,  993);  Stnith  v.  Dvnman, 
9  Tex.  Civ.  App.,  319  (29  S.  W.,  482);  Mai- 
sey     V.     Commonwealth     (Ky.),     24     S.     W.,  611, 

In  view  of  the  well  settled  law  as  set  out  in 
the  authorities  referred  to,  we  have  no  hesitancy 
in  saying  that  the  making  of  the  remarks  of  the 
trial  Judge  hereinbefore  quoted,  was  error;  and 
while  in.  many  jurisdictions  it  has  been  held  that 
such  remarks  must  be  objected  to  at  the  time 
made,  in  view  of  the  action  of  our  Supreme  Court 
in  the  case  of  Oraham  v.  McReynolds,  and  of 
similar  actions  in  other  jurisdictions,  though  there 
are  many  cases  to  the  contrary,  we  hold  that  it 
was  not  necessary  for  plaintiff  in  error  to  object 
to  the  remarks  at  the  time  they  were  made.  We 
think,  however,  that  it  would  be  better  practice  to 
make  objection  in  the  Court  below,  and  at  the 
time  the  trial  Judge  may  make  such  remarks  as 
are  thought  to  be  erroneous,  and  on  which  errors 
are    to    be    assigned    in    Appellate    Courts. 

The  Circuit  Judge  made  other  remarks  in  the 
presence     of    the     jury     which     we     hold     were     also 
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prejudicial,  for  the  reasons  and  under  the  authori- 
ties hereinbefore  cited.  At  one  time,  when  ruling 
on  an  exception  to  a  question  asking  for  the  expe- 
rience a  certain  man  had  had  relative  to  the  .use 
and    inspection    of    elevators,    he    said: 

"I  don't  think  that  is  material;  I  don't  think 
the  master  can  designate  successfully  his  duty  to 
make  the  inspection  and  get  rid  of  his  obligation 
by  saying,  I  sent  a  good  man  to  do  it  The 
master  must  show  he  has  made  proper  inspection, 
and  cannot  get  oyt  of  it  by  saying,  I  sent  John 
Smith,    and    I    thought    he    was    a    good    man." 

At  another  time,  in  ruling  on  an  exception  to 
a  question  asking  for  instructions  that  bad  been 
given  by  plaintiff  in  error  relative  to  the  inspec- 
tion of  the  parts  that  went  into  the  derrick,  the 
Judge  said:  ^^But  you  cannot  have  an  accident 
and  talk  yourself  out  of  it  by  saying  what  in- 
structions   you    gave.       That    would    be    self-serving." 

It  does  not  require  any  further  comment  to  show 
that  these  remarks  might  have  been  construed  by 
the  jury  as  the  expressions  of  opinions  by  the 
trial  Judge  on  the  merits  of  the  case,  as  they 
are  susceptible  of  being  construed  as  implying  that 
plaintiff  in  error  was  liable  for  the  injuries  sus- 
tained   by    defendant    in    error's    deceased    husband. 

By  nothing  that  has  been  said  in  this  opinion 
is  it  meant  to  impute  to  the  learned  and  able 
trial  Judge  before  whom  this  case  was  tried  below 
any    purpose    to    be    partisan    in    the    case,    or    to    be 
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in  any  way  unfair.  We  fully  realize  that  in  the 
confusion,  excitement  and  trying  ordeals  that  fre- 
quently arise  in  nisi  priua  trials,  without  meaning 
to  do  so,  the  Judge  may  .  make  remarks  calculated 
to  influence  the  jury;  but  the  duty  of  Appellate 
Courts  is  to  act  on  the  facts  as  they  appear, 
however  free  of  criticism  the  motives  of  the  trial 
Judge    may    have    been. 

The  fifth  assignment  of  error  is  based  on  the 
following   language   used   in   the   charge   of   the   Court: 

'If  you  believe  from  such  evidence  as  the  ap- 
pearance of  the  parted  link  itself  afforded,  if  any, 
and  from  the  preponderance  of  all  the  evidence  in 
the  case  that  the  imperfect  and  defective  welding 
was  first  forced  apart  by  some  heavier  load  than 
that  which  it  carried  at  the  time  of  the  accident, 
and  that  the  opening  between  the  parted  ends  gradu- 
ally became  wider  and  wider  from  day  to  day, 
under  repeated  loads  and  strains,  and  that  the 
opening  was  not  made  for  the  first  time  suddenly 
and  all  at  once  by  the  twenty-five  hundred  pounds' 
load  that  had  just  been  lifted  from  the  surface 
of  the  ground  on  the  day  of  the  accident,  and 
that  this  gradual  parting,  if  such  there  was,  could 
have  been  ascertained  in  time  to  have  prevented 
the  accident,  by  inspection  made  at  reasonable  inter- 
vals by  a  reasonably  competent  man  exercising  ordi- 
nary care,  but  that  such  inspections  were  not  made 
at  reasonable  intervals  by  a  reasonably  competent 
man    exercising    ordinary    care,  and    that    as    a    direct 
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and  proximate  result  of  such  failure  or  neglect,  if 
any,  this  accident  happened,  then,  in  that  event, 
the  defendant  is  liable,  and  your  verdict  must  be 
for    the    plaintiff/' 

The  insistence  in  connection  with  this  assignment 
of  errors  is  that  there  was  no  evidence  to  sup- 
port any  such  theory,  and  that  it  was,  therefore, 
improper    to    submit    the    theory    to    the    jury. 

The  only  evidence  which  went  to  the  jury,  and 
which  might  be  relied  on  as  justifying  this  part 
of  the  charge  was  brought  out  on  the  cross-exami- 
nation of  one  of  plaintiff's  in  error's  witnesses, 
and    is    as    follows: 

"Q.  Would  it  not  have  been  possible  for  that 
weld  to  have  been  opened  there  and  yet  those  hooks 
hung  in  there  with  two  of  them  braced  in  there 
for  several  days  that  way  with  ordinary  strain  on 
them,  without  coming  out  of  there  before  they 
come    open  ?" 

"A.  Yes,  with  a  weight  on  it,  and  those  placed 
in  certain  position,  pulling  opposite  to  each  other, 
would  sustain  some  pressure,  but  it  is  very  prob- 
able   they    would    soon    fall    through." 

"Q.  They    might    stand    several    days?" 

"A,  I  don't  know  how  long  they  might  stand, 
for    I    don't    know." 

'*Q.  With  two  in  there,  they  probably  would  stand 
a    little    longer?" 

"A.  Of  course,  wedged  against  one  another,  they 
might    stay    a    little    longer." 
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No  evidence  had  been  introduced  by  defendant 
in  error  in  chief  on  this  matter  tending  to  show 
that  the  link  parted  before  the  day  the  pole  fell 
and  injured  defendant  in  error's  husband,  unless 
the  link  itself  would  be  such  evidence.  And  we 
fail  to  see  how  the  link  could  bear  evidence  as 
to  whether  it  broke  on  the  day  of  the  accident 
or    on    a    previous    day. 

After    plaintiff    in    error,   had    closed    its    testimony, 

defendant     in     error     recalled     in     rebuttal     a     witness 

she    had    previously    examined,     and     asked     him    this 

question : 

> 

^'I  wish  you  would  examine  the  link  and  state 
to  the  jury  whether  or  not,  from  the  appearance 
of  the  link,  it  was  used  for  any  length  of  time 
after  it  was  broke,  and  before  it  was  prized  open  ?" 
This  was  objected  to  because  matter  in  chief,  and 
the  objection  sustained,  the  Court  using  the  follow- 
ing language  in  sustaining  the  objection,  and  in 
reference  to  the  fact  that  the  witness  had  previ- 
ously been  on  the  stand:  "You  ought  to  have 
examine^  him  on  that  then.  If  that  is  a  part 
of  your  case  in  chief  you  ought  to  have  brought 
it  out  It  comes  like  a  surprise  now  to  bring 
in    new    matter    at    this    time." 

The  trial  Court  thus  recognizes  in  his  ruling 
that  the  bringing  of  such  matter  out  at  this  time 
would  have  operated  as  a  surprise,  as  it  had  not 
been  gone   into   in  chief.  .  Whether  the   witness   should 
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testify  on  the  matter  or  not  was  in  his  discre- 
tion, and  having  exercised  that  discretion  as  he 
did,  it  can  be  seen  that  the  plaintiff  in  error 
would  not  offer  any  evidence  on  the  question  at- 
tempted to  be  brought  out.  This  would  naturally 
leave  the  matter  without  anything  further  on  it, 
as  it  did.  On  the  other  hand,  if  the  Court  had 
permitted  the  witness  to  answer  on  his  being  re- 
called in  rebuttal,  plaintiff  in  error  would  have 
been  notified  of  the  case  being  made  against  it  ^ 
on  this  theory,  and  would  have  been  afforded  an 
opportunity  of  meeting  that  evidence.  Now,  with- 
out having  any  reason  to  believe  defendant  in  error 
would  be  afforded  another  opportunity  to  rely  on 
the  question  sought  to  be  brought  out  in  rebuttal, 
it  is  apparent  that  when  the  Court  charged  on 
the  question  the  effect  could  not  have  been  oth- 
erwise   than    prejudicial    to    plaintiff    in    error. 

As  an  evidence  of  what  effect  on  the  jury  that 
part  of  the  charge  last  complained  of  may  have 
bad  it  is  necessary  only  to  call  attention-  to  the 
remarks  made  by  the  trial  Judge  in  disposing  of 
the  motion  for  a  new  trial.  The  remarks  referred 
to    are    set    out    in    the    record    as    follows: 

"In  overruling  the  motion  for  a  new  trial  the 
Court  said  that  it  was  his  opinion  that  the  de- 
fendants had  rather  the  best  of  the  proof  relative 
to  the  question  of  the  usual  and  customary  testa 
as  applied  to  this  link  prior  to  the  time  the 
same    was    put    into    the    derrick;    but    that,    in    his 
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opinion,  there  was  proof,  including  the  appearance 
of  the  link,  tending  to  show  that  said  link  had 
not  broken  or  come  apart  suddenly,  where  the  weld 
was,  when  lifting  the  load  at  the  time  the  boom 
fell  and  killed  Jesse  Hall,  and  that  the  said  link 
as  broken  or  pulled  apart  some  time  before  that 
date  when  the  derrick  was  being  used  for  lifting 
heavy  timbers  and  irons,  and  that  the  same  from 
that  time  had  graduallly  parted,  so  that  on  the 
occasion  of  the  accident,  while  said  boom  was  being 
used  to  lift  a  light  load  weighing  about  twenty- 
five  hundreds  pounds,  and  when  it  had  lifted  the 
same  about  a  foot  from  the  ground,  and  was  just 
starting  with  the  load,  the  hooks  pulled  out  of 
the  link  and  let  the  boom  fall;  and  if  the  jury 
conclude  that  the  link  was  broken  prior  to  that 
date  while  lifting  heavy  loads  of  iron  and  tim- 
bers, then  the  question  as  to  whether  the  same 
would  have  been  discovered  by  the  exercise  of  rea- 
sonable care  and  prudence  on  the  part  of  the 
defendant  in  having  said  link  inspected  was  for 
the  jury  to  determine  under  all  the  facts  and  cir- 
cumstances of  the  case,  and  that  the  Court  is  of 
the  opinion  that  there  is  proof  tetiding  to  show 
that  the  break  in  the  said  link  might  have  been 
discovered  by  defendants  .  prior  to  the  accident,  if 
defendants  had  exercised  reasonable  and  ordinary 
care    in    having    the    same    inspected." 

So    it    is    apparent    that    it    was    on     this    theory 
of  the  breaking  the  link  sometime    preceding  the   day 
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the  boom  pole  fell  and  injured  Jesse  Hall,  deceased, 
that  thn  Court  sustained  the  verdict  of  the  jury. 
If  the  theory  presented  in  the  charge  would  have 
this  muoh  effect  on  the  lower  Court,  it  is  appar- 
ent   that    it    might    have    a    controlling    effect    on    the 

What    is    the    law    applicable? 

In  Harrison  v.  Harrison^  48  Kans.,  443  (29 
Pac,  572),  the  Court,  in  the  progress  of  the  trial, 
informed  the  defendant,  before  he  had  introduced 
all  his  evidence,  that  he  (the  Court)  was  ready 
to  decide  the  cage;  that  he  did  not  think  addi- 
tional testimony  would  affect  the  decision,  but  that 
he  would  hear  anything  of  a  different  nature  from 
that  already  offered;  and  thereupon  defendant  intro- 
duced no  further  testimony,  he,  at  the  time,  hav- 
ing what  appeared  to  be  a  preponderance  of  the 
evidence.  Yet  the  Court  decided  against  him. 
This  was  held  reversible  error,  as  defendant  was 
likely  misled,  the  remark  of  the  Judge  being  cal- 
culated to  mislead  him  and  prevent  him  from  in- 
troducing   further    evidence. 

Tunnicliffe  v.  Bay  Cities,  etc.,  Co,,  32  L.  R 
A.,  142  (102  Mich.,  624;  61  N.  W.,  11),  is  on 
all  fours  in  principle  with  the  case  at  bar  on 
the  matter  now  being  considered.  In  that  case  a 
married  woman  had  sued  for  damages,  and  had  tes* 
tified  on  the  trial  to  her  earning  capacity  before 
receiving  the  injuries  complained  of,  and  had  tes- 
tified    that    because     of     the     injury    she    was     unable 
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to  do  the  work  she  had  been  doing  theretofore. 
After  this  testimony  had  been  given,  over  defend- 
ant's objection,  another  witness  was  asked  by  plain- 
tiff   about    the    earning    capacity    of    the    plaintiff,  but 

• 

this  was  objected  to,  and  the  objection  sustained, 
the  Court  saying:  *'I  think  the  husband  is  enti- 
tled to  the  wages.  I  guess  there  is  no  use  going 
into  that  in  this  case  at  all."  The  Court  then, 
after  this  ruling,  charged  the  jury  that  the  wife 
was  entitled  to  recover,  if  at  all,  the  value  of 
her  time.  This  the  Supreme  Court  held  was  error, 
saying  that  after  objection  to  evidence  of  the 
wife's  earning  capacity  was  sustained  "defendant's 
counsel  could  not  be  expected  to  meet  such  proofs 
as  had  crept  in  on  this  subject;  and  the  subse- 
quent charge  (as  to  the  wife's  being  entitled  to 
recover  for  the  value  of  her  time)*  was  not  only 
erroneous  as  a  matter  of  law,  but  given  as  it 
was,  after  the  previous  intimation  which  cut  off 
proofs,  on  the  part  of  defendant,  was  based  upon 
a    necessarily    ex    parte    showing." 

We  think,  for  the  reasons  indicated,  and  under 
the  authorities  cited,  that  that  part  of  the  charge 
to  the  jury  submitting  to  it  this  theory  as  to  the 
breaking  of  the  link  previous  to  the  day  the  boom 
pole  fell,  was  erroneous.  If  the  Court  had  meant 
to  submit  this  charge  to  the  jury  the  plaintiff  in 
error  should  have  been  placed  in  a  position  wheie 
it   would    not   have    been    misled    by    the    surroundings 
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in  the  manner  already  indicated,  as  it  evidently 
was. 

There  are  numbers  of  other  assignments  of  error, 
including  an  assignment  to  the  effect  that  there  ia 
no  evidence  to  support  the  verdict  of  the  jury, 
and  assignments  based  on  what  are  claimed  to  be 
other  errors  in  the  charge  of  the  Court.  We 
think  the  evidence  makes  a  proper  case  to  go  to 
the    jury,    and    overrule    that    assignment 

As  to  other  assignments  based  on  what  are 
claimed  to  be'  errors  in  the  charge  of  the  Court, 
we  can  say,  taking  the  charge  as  a  whole,  we 
think  the  jury  could  not  have  been  misled  by  it 
in  any  respect  except  that  already  pointed  out. 
But  as  the  case  must  be  reversed  and  remanded 
for  another  trial,  it  is  proper  for  us  to  say  that 
that  part  of  the  charge  in  which  the  Court  says: 
"In  considering  evidence,  the  jury  is  not  bound 
to  adhere  strictly  to  the  literal  facts  stated  or 
shown  in  the  evidence,"  is  calculated  to  mislead,, 
and  should  be  avoided.  While  juries  may,  as  the 
court  chai^d,  "shed  the  light  of  reason  on  the 
facts  shown  in  the  evidence,"  and  "draw  from  these 
facts  every  just  and  reasonable  inference,"  they  are 
bound  by  the  "facts  shown,"  if  by  that  is  meant 
facts  established,  to  the  extent  that  they  cannot 
disr^ard  them,  as  the  jury  might  have  inferred 
from    the    language    referred    to. 

It  is  proper  for  us  to  say  that  in  receiving 
testimony    as    to    tests,    such    as    the    ringing    test    to 
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whicli  reference  has  been  made  herein,  the  trial 
Court  should  keep  -in  mind  the  difference  in  the 
obligations  resting  on  the  manufacturers  and  those 
resting  on  the  users,  as  is  pointed  out-  in  RaUr 
road  Co.  y.  JoneSj  9  Heis.,  42,  and  that  a  test 
applied  to  bolts,  after  driven  in  place  in  bridges, 
made  for  the  purpose  of '  ascertaining  if  they  are 
securelj  tightened,  could  not  be  applicable  to  the 
facts    of    this    case. 

The    case    is    reversed    and    remanded,    and    defend- 
ants   in    error    will    pay    the    costs    of    this    appeal. 
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T.    W.    Simmons    v.   Wes    Edens    Et    Al. 

Writ     q(     certiorari     denied     by     Supreme     Court 
(December    Term,    1910). 

1.  Decrees.    Rehearing.    Appeal. 

A  decisdcMi  of  the  Chancellor  in  term  is  not  considered  to  bave 
been  rendered  until  embodied  in  writing  and  spread  upon  the 
minutes.  T'ntil  this  is  done  he  may  entertain  during  tlie  term 
a  petition  to  rehear  filed  more  than  thirty  days  after  the  oral 
aniiouneeiiient  of  his  conclusions. 

2.  Same. 

A  decree  of  the  Chancellor  is  not  an  appealable  order  until  re- 
duced to  writing  and  entered  upon  the  minutes. 

3.  Pabol  Sale  of  Lands.    Statute  of  Fratids. 

A  parol  sale  of  lands  is  valid  and  enforceable  until  election  to 
avoid.  Promissory  notes  given  for  deferred  i>ayment8  are  col- 
lectible so  long  as  the  i^arol  contract  subsists.  Likewise  a  lien 
for  the  purchase  money  expressly  retained  in  the  notes  is  en- 
forceable, and,  unlike  the  vendor's  equity,  passes  to  the  as- 
signee of  the  notes. 

4.  Same. 

The  Piibsequent  execution  and  delivery  of  a  deed  by  a  parol  ven- 
dor of  land,  and  acceptance  by  the  vendee,  is  a  completion  of 
the  theretofore  voidable,  and  in  a  manner  executory,  contract 
of  sale,  and  takes  away  the  right  to  avoid  the  payment  of  the 
purdiase  money  ui)on  the  ground  that  the  sale  was  not  in 
compliance  with  the  statute  of  frauds. 

6.  Sawe.    Estoppel. 

A  parol  vendee  who,  at  the  time  of  the  purchase  of  lands,  exe- 
cutes his  negotiable  notes  for  the  defended  payments,  is 
estopped  to  denj-  their  validity  in  the  hnnds  of  an  Innocent 
purchaser  for  value.  He  is  likewise  ej«topped  to  deny  the  right 
of  the  iiuiocent  purchaser  to  subject  the  lands  to  payment  of 
the  notes  where  the  notes  expressly  retain  a  lien,  and  where 
he  (the  parol  vendee)  is  in  iiossession  of  the  lands  under  his 
purchase,  and  has  not  elected  and  is  not  going  to  rescind,  and 
has  accepted  a  deed  made  pursuant  to  the  verbal  contract, 
although  the  deed  I'ecites  payment  of  the  consideration. 
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6.  Samb.     Married  tcoman. 

This  nile  of  estoppel  witli  respect  to  tlie  vendor's  lien  will  be 
applied  to  a  married  woman.  Bnt  no  personal  Jndgrment  can 
be  rendered  against  her  over  her  plea  of  coverture. 

7.  Same. 

A  married  woman  c^noot,  by  interposing  her  plea  of  coverture, 
defeat  the  subjection  of  lands  bought  by  her  to  satisfaction  of 
notes  retaining  an  express  vendor's  lien. 

8.   I^^EADING  AND  PRACTICE. 

Complainant  n>ay,  under  his  prayer  for  general  relief ♦  be  given 
relief  dearly  within  the  general  scoi>e  of  his  bill,  although 
be  fails  to  establish  the  spedfle  case  presented  by  him. 


Fkom  Bobebtson  County. 


Appealed    from    tjie    Chancery    Court    of    Kobertson 
County,    J.     W.     Stoutt,    Chancellor. 

Gabneb    &    Gabneb    for    Complainants. 

Tbue    &    DoBSEY    for    Defendants. 

Mb.  Justice  Hiooins  delivered  the  opinion  of 
the    Court. 

The  questions  arising  upon  this  record  that  ap- 
pear to  us  to  be  material  are  as  to  the  loss  ol 
the  right  of  appeal  in  the  Court  below,  and  whether 
a  vendor's  lien  was  in  existence  and  passed  to 
the    assignee    of    some    notes. 
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The  bill  was  filed  by  the  complainant  against 
the  defendants,  Wes  Edens  and  wife  and  .  Mrs. 
Jones,  administratrix  of  J.  L.  Jones,  deceased,  to 
recover  on  three  promissory  notes  of  about  $100 
each,  executed  by  defendants,  Edens  and  wife,  to 
J.  L.  Jones  some  time  in  October,  1902,  for  the 
purchase  money,  or  consideration,  for  a  parcel  of 
land  lying  in  Eobertaon  County.  These  notes  were 
transferred  by  J.  L.  Jones,  on  the  13th  day  of 
June,  1906,  after  all  the  notes  had  matured,  for 
their  face  value,  to  the  complainants  Each  of  the 
three    notes    contains    the    following: 

^^For  one  payment  on  a  tract  of  land  I  have 
this  day  bought  from  him.  A  lien  retained  on 
the    land    to    secure    the    payment    of    same." 

The  record  shows  that  no  title  bond  or  deed 
of  conveyance,  or  other  written  evidence  of  the 
sale  than  these  notes  was  then,  'or  until  some  time 
afterwards,  executed  between  Jones  and  Edens  and 
wife;  that  at  the  date  of  the  purchase  of  these 
notes  by  complainant  the  legal  title  to  the  lot  had 
not  been  conveyed  to  either  Edens  or  wife,  but 
that  on  the  19th  day  of  March,  1907,  the  land 
referred  to  in  the  notes  was  conveyed  to  Mrs. 
Edens  by  a  deed  for  the  recited  consideration  of 
$300  in  cash  paid,  when,  as  a  matter  of  fact, 
nothing  had  been  or  was  then  paid  by  Edens  and 
wife    for    the    land. 

The  cause  was  heard  by  the  Chancell6r  on  the 
3d    day    of    February,    1910.      He    held    that    Jones, 
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at  the  date  of  the  assignment  of  the  notes,  had 
a  mere  vendor's  equity  which  did  not  pass  to 
complainant  by  the  assignment  of  the  note,  and 
dismissed  the  bill  in  so  far  as  it  sought  the  en- 
forcement of  the  lien  asserted  by  complainant.  The 
Chancellor,  however,  gave  personal  judgment  against 
Wes  Edens  for  the  amount  of  the  notes.  He  re- 
fused recovery  against  the  other  two  defendants, 
evidently  denying  recovery  as  against  Mrs.  Edens 
on    the    notes    because    she    was    a    married    woman. 

The  Chancellor  announced  his  conclusions  on  the 
3d  day  of  February,  and  adjourned  his  Court 
until  the  succeeding  14th  of  March.  No  decree 
was  drawn  and  presented  by  any  solicitor  in  the 
cause  on  the  3d  of  February  mentioned.  On  the 
4th  of  February  complainant's  solicitor  wrote  ike 
Chancellor  a  letter  requesting  him  to  direct  the 
Master  not  to  enter  the  decree,  for  the  reason 
that  he  desired  to  present  a  petition  for  rehear- 
ing when  the  Court  should  reconvene.  The  Chan- 
cellor so  wrote  as  requested.  It  is  proper  to  state 
that  complainant  excepted  to  that  part  of  the  de- 
cree of  the  Court  denying  him  a  lien  upon  the 
land  on  the  3d  of  February,  and  prayed  and  was 
granted    an    appeal    to    this     Court.       But    no    bond 

• 

was  made  and  no  entry  drawn,  and  no  note  of 
any  of  these  things,  so  far  as  this  transcript 
shows,  was .  ever  made  upon  any  of  the  records 
of  the  court  below.  On  the  14th  of  March,  when 
the    court    reconvened,    complainant's  solicitor  presented. 
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and  was  permitted  to  file,  a  petition  to  rehear. 
This  was  resisted  by  the  solicitors  of  the  defend- 
ants upon  the  ground  that  more  than  thirty  days 
had  elapsed  since  the  rendition  of  the  original  de- 
cree. 

On  the  succeeding  26th  of  March,  at  the  ad- 
journed Febniary  terra,  the  Chancellor  again  passed 
upon  the  question  of  the  vendor's  lien,  holding 
this  time  that  the  vendor's  lien  passed  by  assign- 
ment to  the  complainant,  and  that  complainant  had 
the  right  to  enforce  it  as  against  Edens  and  wife. 
Defendants  have  appealed,  and  have  most  ably  and 
earnestly  pressed  upon  us  for  consideration  several 
assignments    of    error. 

The  first  one  to  be  disposed  of  arises  upon  the 
action  of  the  Chancellor  in  permitting  the  filing 
of  the  petition  to  rehear.  It  is  contended  by  de- 
fendants that  as  more  than  thirty  days  had  elapsed 
since  the  rendition  of  the  original  decree,  com- 
plainant had  lost  his  right  either  to  ask  for  a 
rehearing  or  to  appeal  the  case,  citing  Shannon's 
Code,    Section    4898. 

While  not  approving  of  the  practice  pursued  in 
this  case,  we  are  constrained  to  overrule  this  as- 
signment of  error.  The  judicial  utterances  of  a 
Chancellor  do  not  become  parts  of  the  record  until 
embodied  in  writing  and  spread  upon  the  minutes 
of  the  Court.  Until  reduced  to  writing  and  en- 
tered, the  adjudications  of  the  Chancellor  have  no 
legal    force    or    validity.      At    least,    they    are    not    of 
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such  import  as  to  become  unchangeable.  Until  re- 
corded they  are  in  the  breast  of  the  Court,  and 
cannot  be  said  to  be  appealable  orders  or  decrees. 
This  \^e  understand  to  be  the  reasoning  of  out 
courts  in  the  cases  of  Frdker  v.  Braccleton,  12 
F-ea,  281;  Crow  v.  Blythe,  3  Haywood,  236;  Cap- 
tain V.  PaschaJl^  9  Heis.,  205;  Gibson's  Suits  in 
Chancery,     Section    553. 

We  attach  no  importance  to  the  contention  of 
complainant's  solicitor  that  no  Court  was  in  session 
for  more  than  thirty  days  between  February  3  and 
March  14.  If  the  decree  had  been  entereU  on 
February  3,  complainant  would  have  been  precluded 
if  his  petition  had  not  been  filed  within  thirty 
days  therefrom,  notwithstanding  there  was  an  in- 
terim of  more  than  thirty  days  in  which  no  Court 
was    held. 

But  it  is  urged  by  defendants  that  no  decree 
was  entered  because  of  the  improper  direction  by 
the  Chancellor  to  the  Master  not  to  enter  the 
same.  If  defendants'  solicitor  had,  on  February 
3,  drawn  and  presented  to  the  Chancellor  or  the 
Master  a  decree  in  accordance  with  the  decision 
of  the  Chancellor,  and  requested  its  enrollment,  a 
more  serious  question  would  be  presented.  But, 
unfortunately  for  the  defendan'ts,  no  decree  was 
drawn  by  any  one.  Under  these  circumstances  we 
must  hold  that  the  cause  stood  as  undetermined 
until   the   26th    day   of   March,   at    which   time   the   de- 
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cree  appealed  from  was  entered.  The  first  assign- 
ment   of    error    is    overruled. 

The  second,  third,  fifth,  sixth,  seventh  and  eighth 
assignments  of  error  can  properly  be  considered  to- 
gether. They  challenge  the  correctness  of  that  part 
of  the  decree  which  adjudged  that  complainant  was 
and  is  the  assignee  of  the  vendor's  lien  alleged  to 
inhere  in  the  notes  transferred  by  J.  L.  Jones  to 
him.  The  defendants  insist  that  in  the  first  place 
Jones  had  no  vendor's  lien;  and,  secondly,  that  if 
he  was  possessed  of  a  lien,  it  was  a  mere  equity 
that    did    not    pass    by    assignment    to    Simmons. 

This  case  must  be  differentiated  from  every  other 
ever  presented  to  our  Courts.  Many  of  the  authori- 
ties cited  will,  therefore,  be  found  not  controlling. 
It  is  true  that  the  equity,  or  implied  lien  of  the 
vendor  for  unpaid  purchase  money,  does  not  pass 
by  an  assigmnent  of  the  notes  for  purchase  money, 
and  if  we  treat  the  transaction  in  this  case  as 
raising  a  lien  by  implication  only,  complainant  can- 
not be  held  to  have  acquired  it  by  his  purchase. 
Cote  V.  Cote,  3  Pickle,  43.  But  this  rule  is  lim- 
ited to  cases  where  there  is  no  express  reserva- 
tion    of     the    lien     in     the     writings     evidencing    the 

« 

contract.  If  there  be  a  reservation  in  writing  of 
a  lien  or  title  to  secure  the  payment  of  the  pur- 
chase money  notes,  an  assignment  of  the  notes 
wiD  carry  with  it  the  security  for  their  payment 
Clark  V.  Jones,  9  Pickle,  639,  and  cases  there 
cited. 
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This  reservation  of  security  is  generally  done  in 
deeds  .  <jf  conveyance  or  in  bonds .  for  title.  But 
this  retention  of  a  lien  is  sufficient  if  evidenced 
by  a  promissory  note  that  contains  a  definite 
description  of  the  lands  sold,  whether  a  deed 
be  made  or  not.  Osborne  v.  Roger,  1 
Lea,  218;  Hill  v.  McLean,  10  Lea,  118.  If  any 
of  the  situations  thus  presented  —  that  is,  if  the 
lien  be  retained  by  contract,  the  assignee  of  the 
notes  is  vested  with  all  the  rights  to  collect  and 
enforce  payment  enjoyed  by  the  vendor.  Feather- 
atone    v.    Boaz,    2    Shan.    Cases,    293. 

As  a  general  rule,  the  taking  of  personal  secu- 
rity by  the  vendor  is  a  waiver  of  his  implied 
lien.  But  this  is  not  in  the  nature  of  things 
true  where  an  express  lien  is  retained  in  the  face 
of  the  note  secured.  The  signing  of  these  notes 
by  Edens  as  security  for  his  wife  cannot,  there- 
fore, be  treated  as  a  waiver  of  the  lien  by  Jones. 
2    Tenn.    Chy.,    497. 

But  the  real  contention  of  defendants  is  that 
Jones  never  executed  any  deed-  or  title  bond  to 
Mrs.  Edens  in  which  a  lien  was  retained,  and 
that  the  retention  of  a  lien  in  the  face  of  the 
notes  was  a  nullity  for  lack  of  description  of  the 
lands  on  which  the  lien  is  alleged  to  exist.  Their 
further  contention  is  that  this  attempt  in  the  notes 
to  retain  a  lien  amounted  to  no  more  than  the 
vendor^s    lien    implied    by    law,    and    that    it    was  lost. 
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or    at    least    did    not    follow    the    assignment    of    liie 
notes    to    Simmons. 

The  case  of  Cook  v.  Dews,  2  Tenn.  Chy.,  497, 
seems  to  support  this  proposition,  as  does  the  case 
of    OHliam   v.    Esselman^  6    Sneed,    88. 

But  it  must  be  remembered  that  the  cases  re- 
ferred to  were  decided  at  a  time  when  parol  sales 
of  land  were  held  absolutely  void,  and  when  no 
action    whatever    could    arise    out    of    the    transaction. 

The  older  cases  holding  that  the  mere  retention 
of  title  or  a  lien  in  a  note  which  did  not  describe 
the  land  was  insufficient,  evidently  went  upon  the 
assumption  that  there  was  no  compliance  with  the 
statute  of  frauds,  and  that  there  was  no  contract 
such  as  was  recognized  by  law.  But  if  the  courts 
had  taken  the  view  that  contracts  for  the  sale  of 
land  without  any  sort  of  writing  were  good,  valid 
and  enforceable  as  between  parties  until  an  elec- 
tion to  avoid,  they  certainly  would  not.  have  held 
the  retention  of  a  lien  in  the  note  invalid  for 
lack    of    description. 

It  is  proper,  before  we  begin  the  application  of 
principles  to  the  instant  case,  to  set  forth  clearly 
the  situation  of  the  parties  and  their  relation  to 
the  property  in  dispute.  Jones,  the  owner,  orally 
made  an  agreement  to  sell  to  Mrs.  Edens  the 
land  involved  for  the  sum  of  $304,  upon  one, 
two  and  three  years'  time.  Corresponding  notes 
were  at  the  time  written,  signed  by  Edens  and 
wife,     and     delivered     to     Jones.       Each    note     recited 
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that  it  was  a  payment  for  landl  bought  of  Jones, 
and  that  a  lien  was  retained  to  secure  its  pay- 
ment. These  notes  were  made  payable  to  the  order 
of  Jones.  In  June,  1906,  these  notes  were  trans- 
ferred for  full  value  to  complainant,  with  the  rep- 
resentation from  Jones,  and  reliance  thereon  by 
complainant,  that  they  were  secured  by  a  lien  upon 
the  land  contracted  to  Mrs.  Edens.  In  March, 
1907,  Jones  executed  a  deed  to  Mrs.  Edens  con- 
veying the  land  theretofore  verbally  sold  to  her 
for  the  recited  consideration  of  $300.  The  land 
is  worth  $700  or  $800.  Neither  Edens  nor  wife 
paid  Jones  a  cent  for  the  land,  nor  was  anything 
paid  by  them  upon  the  notes  outstanding  in  the 
hands  of  complainant.  They  must  have  known  that 
their  notes  given  to  Jones  were  outstanding  and 
unpaid.  Aside  from  the  strictly  legal  aspect,  the 
equities  are  with  complainant,  and  he  should  be 
permitted  to  recover  unless  some  rule  of  law  for- 
bids. 

Since  the  epoch-making  case  of  Brdkefield  v.  Ander- 
son, 3  Pickle,  206,  parol  sales  of  land  are  looked 
upon  as  radically  different  from  the  view  thereto- 
.  fore  taken  of  them.  They  are  now  held  to  be 
of  some  validity  and  enforceable  according  to  their 
tenor  and  effect  until  the  bar  of  the  statute  of 
frauds  is  interposed.  Of  such  binding  force  are 
these  contracts  that  suit  may  be  brought  to  enforce 
payment    of    the    purchase    money    by    a    sale    of    the 
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land  Phillips  v.  Kimmons,  10  Pickle^  562.  This 
election  to  avoid  a  parol  sale  is  a  personal  one^ 
and  cannot  be  exercised  by  an  executor  or  admin- 
istrator. 

What  is  the  trend,  the  logical  sequence  of  these 
decisions?  It  can  be  none  other  than  that  a  parol 
vendor  may  legally  retain  an  express  lien  .to  secure 
the  payment  of  the  purchase  money.  If  this  lien 
is  retained  by  an  express  contract  between  himself 
and  his  vendee,  there  is  no  reason  why  it  should 
not  pass  by  assignment.  It  must  be  understood, 
of  course,  that  the  oral  contract  for  the  sale  of 
land  is  voidable,  and  that  an  election  by  either 
party  to  avoid  would  destroy  this  express  Men. 
But  as  the  law  now  stands,  a  parol  sale  of  land 
is,  to  all  intents  and  purposes,  valid,  and  binding, 
just  as  much  as  a  written  contract,  so  long'  as 
no  election  to  avoid  it  has  been  made.  Logically, 
then,  an  express  vendor's  lien  has  validity  because 
it  is  a  part  of  a  subsisting  contract.  For  it  would 
be  absurd  to  say  that  the  oral  sale  was  good,  but 
that  the  notes  given  for  the  land  were  not  collect- 
ible. 

But,  for  another  reason,  we  do  not  think  the 
insistence  of  defendant  sound.  There  can  be  no 
election  to  avoid  a  parol  contract  where  there  has 
been  full  performance,  by  delivery  of  deedfii  The 
contract  cannot  then  be  said  to  rest  in  parol. 
There  can  be  no  doubt  that  these  notes  represented 
the     puchase    money    that    was     presumably     to     pass 
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from  Edens  and  wife  to  Jones;  and  if  we  hold 
that  Jones  had  an  express  lien  for  their  payment, 
this  lien  was  not  extinguished  until  the  notes  were 
paid.  If  these  notes  were  the  evidence  of  the 
contract  lien,  then,  in  the  usual  course  of  things, 
the  holder  of  the  notes  was  the  one  to  whom  the 
unpaid    purchase    money     should     have    heen    handed. 

It  would  be  grossly  inequitable  to  allow  Edens  and 
wife  to  retain  the  land  while  their  negotiable  notes 
for  the  purchase  money  are  in  the  hands  of  a  man 
who  paid  full  value  therfore  under  the  honest  im- 
pression that  the  notes,  from  their  verbiage,  were 
a  charge  upon  the  land  held  by  them.  One  of 
the  fundamental  rules  governing  the  relation  of  ven- 
dor and  vendee,  coming  to  us  almost  unbrokenly 
from  feudal  times,  is  that  the  vendee  is  not  per- 
mitted to  retain  his  land  without  payment  therefor. 
These  notes  and  their  indorsement  imder  the  pecu- 
liar circumstances  of  this  case,  should  be  treated  as 
an  assignment  foi  the  purchase  money,  collect- 
ible and  enforceable  as  a  matter  of  law. 
But  upon  principles  of  equity  defendants  should 
be  held  estopped  to  question  their  collectibility 
according  to  their  tenor  and  eifect.  This  ground 
of     estoppel     is     clearly     presented     by     complainant. 

Both  upon  our  view  of  the  law  that  in  a  parol 
sale  of  land  an  express  lien  to  secure  the  pay- 
ment of  the  purchase  money  may  be  enforced  un- 
less the  sale  is  repudiated,  and  the  ground  of 
estoppel    we    find    sufiicient    warrant    for    the    decree 
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of  the  Chancellor.  Dishmore  v.  Jones,  1  Cold., 
544. 

But  it  is  contended  by  the  defendant  that  the 
pleadings  are  not  broad  enough  to  warrant  a 
I'ccovery  upon  any  other  than  the  distinct  ground 
that  there  was  executed  at  the  time  the  notes 
were  given  some  sort  of  a  paper  which  Jonea 
oblisated  himself  to  convey  when  the  notes 
were  paid.  It  is  likewise  urged  that  defendants 
were  not  put  in  position  where  they  could  inter- 
pose the  plea  of  the  statute  of  frauds,  and  that 
they  must  not  be  considered  as  having  waived  their 
right    to    do    so. 

It  strikes  us  that  a  great  portion  of  the  briefs 
and  arguments  of  both  sides  with  reference  to  the 
statute  of  frauds  and  the  failure  to  interpose  the 
bar  of  the  statute  are  beside  the  mark.  Accord- 
ing to  one  soimd  view  that  might  be  taken,  no  such 
plea  was  applicable  to  any  phase  .of  this  case.  If 
it  had  been  formally  interposed  it  could  have  been 
treated  as  irrelevant.  It  is  true  that  originally  the 
trade  between  Jones  and  Mrs.  Edens  was  in  parol. 
But,  subsequently,  and  before  any  effort  upon  the 
part  of  any  one  to  avoid  the  sale,  it  was  fully  exe- 
cuted and  performed  by  the .  transfer  of  the  land 
and  vestiture  of  title.  We  must  presume  that  this 
was  done  in  specific  performance  of  the  contract 
theretofore  resting  in  parol.  It  would  be  absurd  for 
Mrs.  Edens  to  plead  that  the  contract  in  pursu- 
ance    of     which     she     acquired     and     holds     her     title 
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was  void.  Hence,  we  must  hold  that  thi^ 
parol  sale  of  Land  had  passed  entirely  beyond  the 
stage  of  revoeability.  We  can  appropriately  liken 
Uie  situation  to  that  of  a  party  who  conveys  in 
the  execution  of  a  power.  In  the  absence  of  ex- 
planation the  conveyance  will  be  presumed  to  have 
been  executed  pursuant  to  the  power.  Here '  we 
should  presume  that  Jones  conveyed  in  accordance 
with    his    previous    agreement. 

The  predicate  of  this  fourth  assignment  of  error, 
to  the  effect  that  complainant  should  be  confined 
to  recovery  upon  his  averment  of  the  existence  of 
a  contract  to  convev,  is  not  sound.  In  view  of 
his  broad  prayer,  any  relief  to  which  he 
is  entitled  from  the  case  as  presented  should 
be  decreed  him.  Complainant  labored  under 
the  disadvantage  of  not  knowing  exacfly  what 
had  passed  between  the  contracting  parties.  The 
representation  made  to  him  by  Jones  was  that  a 
sale  had  been  made,  and  that  a  lien  was  out- 
standing. In  framing  his  bill  he  doubtless  approx- 
imated the  true  history  of  the  case  as  best  he 
could.  To  say  that  his  prayer  for  his  equities 
must  be  dismissed  because  of  a  misstatement  of 
one  ground  of  relief  would  be  too  harsh,  in  view 
of  the  fact  that  the  relief  to  which  we  hold  him 
entitled  is  within  the  general  scope  of  the  plead- 
ings and  the  proof.  Defendants  were  not  misled 
or  deprived  of  the  right  to  urge  the  statute 
of    frauds.       At     any    rate,     all    possible     aspects     of 
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the  situation  were  developed  by  the  proof,  for 
defendants  were  permitted  to  insist  upon  the  in- 
validity   of    the    original    sale    as    a    defense. 

The  defendants,  in  their  last  assignment,  insist 
that  the  Chancellor's  decree  adjudging  ,the  existence 
of  the  vendor's  lien  upon  the  land  involved  was 
erroneous,  for  the  reason  that  the  heirs  of  J.  L 
Jones  were  not  before  the  Court  If  any  title  or 
interest  in  the  land  involved  were  still  in  the 
heirs  of  J.  L.  Jones,  this  objection  would  be  fatal. 
But  before  the  death  of  Jones  he  had  parted  with 
all  interest  in  the  property,  and  had  vested  the 
legal  title  thereto  in  Mrs.  Edens.  The  several 
transactions  that  Jones  had  with  reference  to  this 
land  completly  divested  him  of  any  title  thereto, 
either  le^al  or  equitable.  This  suit  is  not  for  the 
purpose  of  subjecting  his  land  to  the  payment  of 
debts,  but  is  for  the  purpose  of  appropriating  prop- 
erty now  in  the  hands  of  Mrs.  Edens.  There  was 
no  necessity  for  making  the  heirs  of  Jones  parties 
to    this    proceeding. 

There  is  nothing  in  the  contention  that  Mrs. 
Edens  is  a  married  woman,  and  not  liable  upon 
this  contract.  It  is  true  that  no  personal  judg- 
ment can  be  taken  against  Mrs.  Edens.  But  she 
cannot  prevent  the  appropration  of  the  land  bought 
by  her  to  the  payment  of  the  lien  for  purchase 
money.  Blanz  v.  Bain,  11  Pickle,  87;  Snodgrass 
V.  Hyer,  Idem.  Xor  is  there  any  merit  in  her 
contention    that     she    has  a    homestead    in     this     prop- 
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erty.  The  homestead  claim  cannot  prevail  against 
the  purchase  money,  of  course.  In  addition,  the 
wife  cannot  claim  a  homestead  in  her  own  land 
when  her  husband  and  she  are  living  together.  As 
a  matter  of  fact,  many  women  are  heads  of 
families  —  that  is,  the  wives  may  be  the  controlling 
force  in  the  domestic  establishment,  but  this  does 
not  make  them  heads  of  families  in  the  sense  of 
the  homestead  laws.  Turner  Bros.  v.  Argo  and 
Wife,    5    Pickle,    443. 

We  see  no  reversible  error  in  the  decree  of  the 
Chancellor,  and  it  is  in  all  things  affirmed.  Com- 
plainant is  decreed  as  against  Wes  Edens  a  recov- 
ery of  the  amount  of  these  notes  with  interest. 
The  aggregate  sum  is  adjudged  to  be  a  lien  upon 
the  land  described  in  complainant's  bill,  and  the 
same  is  directed  to  be  sold  by  the  Clerk  of  this 
Court  pursuant  to  directions  to  be  hereafter  given 
unless  the  amount  of  this  decree  and  the  costs 
of  this  cause  be  within  sixty  days  hereafter  paid 
into  the  hands  of  the  Clerk.  Wes  Edens  is  also 
adjudged    to     pay    the    costs  of    the    cause. 
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Newton  Fxtltz  atstd  Wife  v.  W.  L.  Mbloheb,  Thus- 

TEE   BT  AL. 

Writ    of    certiorari    denied    by    Supreme    Court. 
(NashvUle.      October    Term,     1910.) 

1.  Pleadings  in  Chancery.    Effect  of  answer  under  oath  where 

hill  is  required  to  he  sworn  to. 

A  bill  tn  cliaiicery  which  is  required  to  be  sworn  to,  as  a  bill 
seeking  an  injunciton,  so  far  partakes  of  the  nature  of  a  depo- 
sition as  to  balance  any  contrary  ayerments.  in  an  answer 
under  oath,  the  oath  to  which  has  not  been  waived.  {Post., 
p.  80.) 

2.  Same.    Effect  of  aiwtrer  mcom  to  to  th^e  best  of  the  knmcledge, 

information  and  belief  of  defendant. 

The  fact  that  an  answer  is  sworn  to  to  the  best  oC  the  knowl- 
edge, iofoi-uiation  and  belief  of  a  defendant  militates  against 
it  is  a  deposition.     (Post.,  p.  81.) 

3.  SAiiK.    Plea  of  oonfestHon  and  avoidance,  ^rhat  is. 

A  plea  of  c^onfession  and  avoidance  i^  one  wliioh  confesses  the 
matters  alleged  by  the  adversary  partj*  to  be  as  alleged,  with- 
out quaJiflcatlow.  and  then  seeks  to  avoid  it  by  some  other 
and  different  matter. 

4.  Same.    Plea  of  confession  and  avoidance,  what  is  not. 

A  i»!ea  whlih  (onfesjaes  there  wasi  a  contract  as  alleged,  and 
that  it  was  as  alleged  in  so  far  as  the  allegations  go,  but 
which  avers  that  there  were  other  provisions  not  charged,  is 
not  one  of  confession  and  avoidance.     {Post.,  p.  83.) 

Case  cited  and  approved :    Nichols  v.  Cecih  22  Pickle,  455. 
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5.  Specific  Pesfobmance.     Oranting  of,  a  matter  of  dUcretion. 

The  light  to  the  specific  performance  of  a  contract  is*  not  an 
absolute  one,  but  one  of  sound  judicial  discretion,  and  if  a 
contract  is  unfair,  one-sided,  nnjint,  unconscionable  or 
affected  by  any  other  inequitable  feature,  its  specific  perform- 
ance will  be  refused.     {Post.,  p.  84.) 

6.  EscBOW.     What  necessary  to  constitute. 

An  Instriunent  to  be  an  escrow  must  have  been  agreed  upon  be- 
.  tween  or  among  the  parties — their  minds  have  fully  met.  and 

every  act  performed  by  the  parties  to  make  it  effective  except 

the  delivery.    {Post,,  p.  d6.) 
Gases  cited  and  approved :    Fitch  v.  Bunch,  30  Ca.,  212. 

7.  Chancsby  Pbactice.    Chancery  cause  remanded  when. 

Where  both  parties  minapprehend  their  rights  under  the  condi- 
tion of  the  record,  and  there  Is  no  eA*ldence  on  which  an  Appel- 
late G6urt  can  determine  their  rights  a  djanceiy  cause  will  be 
remanded.     {Post,,  p.  87.) 


From  Mabion  County. 


Appeal     from     the     Chancery     Court     of     Marion 
County.       T.     M.     MoConi^bli.,    Chancellor. 

Byeon    Pope    for    Complainants. 

L.    N.    Spears    for    Defendants. 

Hughes,     Judoe,     delivered     the     opinion     of     the 
Court. 

Comfdainants    seek    by     the     original    bill     in    this 
case    to    force    the    delivery    to    them    of    a    certain 
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deed  alleged  to  have  been  executed  by  the  defend- 
ant, W.  L.  Melcher,  as  trustee  and  attorney  in 
fact,  for  R  W.  Lord,  C.  F.  Stone,  Albert  Rus- 
sell and  others,  which  deed,  it  is  alleged,  had 
been  executed  pursuant  to  an  agreement  between 
Melcher  and  complainants,  and  placed  in  the  hands 
of  one  G.  Sherman,  who  is  also  one  of  the  de- 
fendants, to  be  delivered  on  the  payment  of  the 
purchase  price,  $87.50.  The  deed,  it  is  alleged, 
was  a  conveyance  of  eight  certain  lots  situated  in 
the  town  of  Sequatchie,  Marion  County,  Tennes- 
see, to  Mrs.  Ellen  Fults,  the  wife  of  Newton 
Fults.  It  is  alleged  that  the  deed  was  executed 
by  Melcher  in  New  Hampshire,  and  properly 
acknowledged  by  him  and  sent  to  the  defendant. 
Or.  Sherman,  in  Tennessee,  with  instructions  to  d©-' 
liver  it  to  complainants  upon  the  payment  to  him 
of  the  purchase  price.  It  is  further  alleged  that 
complainants  were  informed  by  defendant  Melcher, 
by  letter,  that  the  deed  had  been  sent  to  Sher- 
man to  be  delivered  to  complainants  on  the  pay- 
ment of  the  purchase  price,  and  that  on  receipt 
of  this  letter  complainant  Fults  went  to  defendant 
Sherman  and  tendered  the  money,  and  demanded 
a    deed,    but    that    its    delivery    was    refused. 

The  prayer  of  the  bill  is  for  process  and  pub- 
lication as  to  defendant  Melcher,  and  that  the  de- 
fendants be  required  to  answer  the  bill,  but  the 
prayer  is  silent  as  to  the  answers  being  under 
oath     or     otherwise.       The     bill     further     prays     that 
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defendant  Sherman  be  required  by  mandatory  in- 
junction to  deliver  the  deed,  and  asks  '^in  the 
event  that  Sherman  has  destroyed  or  otherwise  dis; 
posed  of  the  deed,"  that  Melcher  be  required  to 
execute  one  identically  the  same  for  said  lots  with- 
out any  conditions  or  stipulations  whatever.  The 
bill  is  sworn  to  by  Newton  Fults  *'to  the  best 
of    his    knowledge,    information    and    belief." 

There  are  two  answers  in  the  recford,  one  pur- 
porting to  be  the  answer  of  defendants  generally, 
but  signed  and  sworn  to  by  G.  Sherman  alone, 
and  the  other  purporting  to  be  the  answer  of  W. 
L.  Melcher  alone,  and  signed  by  him  with  an  oath 
attached  with  a  jurat  to  the  oath  signed  by  a 
Notary  Public,  as  if  the  answer  had  been  sworn 
to  by  Melcher,  but  Melcher^s  name  is  not  signed 
to  the  affidavit.  Solicitors,  however,  have  treated 
both  answers  as  sworn  to,  and  we  will  so  treat 
both.  These  answers  are,  with  one  exception  to 
be  hereinafter  noted,  substantially  the  same.  The  con- 
tents of  the  answers  in  so  far  as  necessary  to  a 
decision    of    the    case    will    now    be    set    out. 

When  the  answers  are  looked  to  the  real  bone 
of  contention,  or  difference,  between  the  parties 
clearly  appears.  It  is  shown  in  the  answers  that 
the  negotiations  between  Melcher  and  Fults  in  re- 
gard to  the  deed  in  question  were  conducted  by 
correspondence,  and  that  the  agreement  between  the 
parties  was  reached  in  this  way,  and  it  is  the 
contention    of    defendants    in    their    answers    that    the 
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.  deed  should  contain  the  expression:  "The  refer- 
ence  to  the  map  of  Sequachie  herein  made  is  for 
descriptive  purposes  only,  and  this  grantor  does  not 
hereby  bind  himself,  or  his  assigns,  to  construct 
or  maintain  any  part  of  the  avenues,  streets  or 
passageways  laid  down  on  said  map."  It  is  the 
contention  of  complainants  in  argument  that  this 
clause  should  not  be  in  the  deed,  and  their  bill 
has  the  efFect  of  excluding  it,  and  thus  is  made 
up  the  one  well  defined,  sharp  contention  and  issue 
of    the    parties. 

Defendant  Melcher  files  as  exhibits  to  and  part 
of  his  answer  some  of  the  correspondence  between 
the  parties  in  regard  to  the  sale  and  purchase  of 
the  lots.  One  of  these  letters,  alleged  in  the  an- 
swer of  Heleher  to  have  been  sent  by  Melcher  to 
complainant,  Newton  Fults,  contains  the  following 
language  in  referring  to  some  of  the  lots  involved: 
"I    will    sell    you    the    200    feet    x    150    feet    in    the 

0 

rear  of  your  lot  for  $50,  provided  it  is  agreed 
that  I  am  not  to  extend  N.  H.  Avenue  beyond 
State  Street."  And  the  contention  of  the  answers 
is  that  the  deed  which'  was  to  be  executed  pur- 
suant to  the  agreement  reached  by  your  corre- 
spondence between  the  parties  should  be  so  worded 
as  to  not  require  Melcher  to  extend  New  Hamp- 
shire Avenue,  as  indicated  in  this  letter.  Consid- 
ering the  two  answers  together  as  a  whole,  it  is 
in  substance  admitted  that  a  deed  was  sent  by 
Melcher    to    Sherman    for    the    purpose    of    being    de- 
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livered  to  Fults  on  the  payment  of  $87.50,  but 
it  is  charged  that,  by  inadvertence,  there  was  left 
out  or  omitted  from  the  deed  .any  clause  or  pro- 
vision protecting  Melcher,  as  indicated  in  his  let- 
ter, from  the  necessity  of  opening  New  Hamphire 
Avenue,  and  that  for  this  reason  the  deed  was 
not  delivered  to  Fults  on  demand,  but  was  re- 
turned to  Melcher  that  another  might  be  executed 
which  would  contain  the  clause  hereinbefore  copied 
as  the  one  about  which  the  parties  differ.  This 
deed,  it  is  alleged,  had  been  returned  to  Melcher 
and  destroyed  by  him  before  notice  of  this  suit 
was  received,  and  before  suit  was  brought,  and  it 
is  stated  in  Sherman's  answer  that  he  had  since 
received  a  corrected  deed.  It  is  true  the  answer 
of  Melcher  at  one  place  does  say  "the  deed  re- 
ferred to,  which  respondent  executed  and  sent  to 
his  co-defendant,  Sherman,  contained  the  following 
reservation,  to-wit:  "The  reference  to  map  of  Se- 
quachie  herein  made  is  for  descriptive  purposes 
only,"  etc.,  setting  out  the  clause  about  which  the 
parties  differ,  but  taking  the  answers  as  a  whole, 
it  is  apparent  that  this  can  have  no  reference  to 
the  deed  first  executed  and  lodged  with  Sherman, 
or,  if  so  intended,  is  inaccurate,  for  the  reason 
that  in  other  parts  of  the  answers  it  distinctly 
appears  .that  the  deed  first  executed  and  placed  in 
Sherman's  hands  did  not  contain  that  stipulation, 
and  for  this  reason  was  returned  to  Melcher  that 
another     might     be     executed     containing     the     stipula- 
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tion.  This  language  must,  and  we  think  does, 
have  reference  to  the  deed  subsequently  placed 
with  Sherman.  Otherwise,  it  is  not  intelligible. 
This  one  statement  in  the  deed  of  Melcher  is 
the  matter  on  which  the  two  answers  materially 
differ,  and  which  is  hereinbefore  referred  to,  and, 
as  explained,  but  for  which  the  answers  are  sub- 
stantially   the    same. 

The  answers  furtl^er  plead  that  the  eight  lots 
claimed  to  have  been  bought  by  complainants  are 
a  part  of  a  dead  boom  town,  and  that  some  of 
the  streets  laid  off  in  the  town,  and  which  are 
adjoined  by  the  lots  in  question,  are  inclosed  and 
being  used  for  farming  purposes,  and  are  of  no 
practical  benefit  to  any  one,  not  even  to  complain- 
ants, for  any  other  purpose.  It  is  then  pleaded 
in  the  answers  that  there  is  more  land  contained 
in  one  of  the  streets  adjoining  the  lots  complain- 
ants claim  to  have  bought  than  in  all  the  lots 
thus  claimed,  and  the  answers  allege  that  it  is 
the  main  object  of  complainants  in  buying  the 
lots  to  annoy  and  harass  defendant  Sherman  by 
forcing  the  streets  open,  and  that  the  forcing  of 
them  open  would  work  a  great  hardship  on  the 
respondents,  as  the  value  of  the  streets  is  much 
greater  than  the  lots,  without  any  corresponding 
benefits  to  any  one.  It  is  pleaded  that  the  com- 
plainants have  threatened  "in  the  event  they  suc- 
ceed in  purchasing  these  lots  to  open  up  these 
streets     in    front     of     the     lots,      and     to     open     it 
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(them)  np  for  its  (their)  entire  length  through 
respondent's  farm^  and  in  order  to  take  advantage 
of  said  defendant,  Melcher,  negotiated  direct  with 
him  instead  of  Sherman,  who  was  on  the  groimd, 
when,  knowing  that  Melcher  did  not  think  of  and 
would  overlook  the  advantage ,  given  under  the 
deed."  It  is  then  alleged  that  Melcher  is  a  non- 
resident, not  often  on  the  property,  and  that  he 
(Md  not,  at  the  time  of  executing  the  deed  sent 
to  Sherman,  understand  fully  the  true  situation  — 
that  if  he  had  understood  he  would  not  have  ex- 
ecuted   the    deed    in    the    form    as    executed. 

It  is  further  pleaded  that  "if  any  bargain  was 
made  it  was  wholly  unjust  and  inequitable,  and 
should    not    be    enforced." 

The  suit  went  to  trial  without  any  evidence 
having  been  taken,  and  on  the  record  composed 
of  no  more  than  the  pleadings  and  exhibits.  The 
Chancellor  held  that  pursuant  to  the  contract  en- 
tered into  by  correspondence,  the  deed  had  been 
executed  conveying  the  eight  lots  to  Mrs.  Fults, 
and  sent  to  Sherman  with  instnictions  to  deliver 
it  on  the  payment  of  the  purchase  price,  and  that 
defendant,  Melcher,  notified  Fults  that  the  deed  had 
been  so  sent,  and  that  Fults  tendered  the  money, 
but  was  refused  the  *  deed  —  that  the  deed  was 
returned  by  Sherman  to  Melcher  and  destroyed 
before  the  suit  was  brought.  It  was  further  held 
that  the  deed  which  had  been  sent  by  Melcher 
to    Sherman    had    incorporated    in    it    the    objection- 
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nble  clause^  and  it  was  ordered  that  defendants  be 
required  by  mandatory  injunction  to  file  with  the 
Clerk  a  general  warranty  deed  for  che  lots,  but 
that  the  deed  would  include  the  reservation  or 
clause  objected  to  by  defendants,  and  that  com- 
plainants recover  of  defendants  the  costs.  From 
this    decree    complainants    appealed. 

It  is  insisted  here  by  counsel  for  complainants 
that  the  decree  of  the  Chancellor  was  erroneous 
in  so  far  as  it  found  as  a  fact  that  the  deed 
delivered  by  Melcher  to  Sherman  contained  the 
objectionable  clause,  and  directed  another  deed  exe- 
cuted containing  the  same.  It  is  argued  that  the 
answers  are  evidence,  being  answers  to  a  bill 
which  does  not  waive  answers  under  oath,  and 
that  taking  them  as  a  whole  they  disclose  the 
fact  that  the  deed  which  was  sent  to  Sherman 
did  not  contain  the  clause  in  question,  notwith- 
standing the  statement"  in'  the  answer  by  Melcher 
as  to  the  deed's  containing  that  clause,  as  herein- 
before   set    out. 

We  are  of  opinion  this  contenfiQn  as  to  the 
contents  of  the  deed  as  disclosed  by  the  answers 
would  be  correct  if  the  assumption  that  the  an- 
swers in  this  ctfse  are  evidence  was  well  grounded. 
The  answers  are  not  evidence,  however,  for  the 
reason  that  the  bill,  as  already  shown,  seeks  in- 
junctive relief,  and,  of  course,  must  be,  and  in 
fact,    was    sworn    to.       Gibson's     Suits    in    Chancery, 
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(revised  edition),  Section  461,  Sub-section  4,  reads 
as    follows: 

''The  rule  that  an  answer  is  fevidence  for  the 
deftedtnt  has  sevefal  e^tceptions,  besides  those  re- 
ferred to  in  the  preceding  sectibn,  the  most  im- 
portant   of    which    kfe    the    following: 

"4.  "Wlu^fever  the  law  requites  a  bill  to  be 
sworn  to,  as  iti  case  of  an  injunction  bill,  then 
a    sworn    answer    thereto    merely    creates    an    issue.'* 

In  the  same  work,  Section  367,  the  following  is 
found: 

"An-  answer,  the  oath  of  the  defendant  to  which 
has  not  been  waived,  is  not  only  a  pleading  con- 
taining all  of  the  defendant's  defences  to  the  merits 
of  the  bill,  but  it  is  also  a  deposition,  in  so  far 
as  it  is  responsive  to  the  averments  and  charges 
contained  in  the  bill,  and  as  such,  has  all  the 
force  and  effect  of  any  other  deposition  in  the 
cause.  If,  however,  the  bill  is  one  required  to 
be  sworn  to,  it  also  partakes  of  the  nature  of  a 
deposition  far  enough  to  balance  any  contrary  aver- 
ments   or    statements    in    a    sworn    answer." 

Under  the  principles  of  law  thus  laid  down  it 
is  quite  clear  that  the  assumption  that  the  answers 
in  this  case  have  the  effect  of  depositions  is  not 
properly  indulged  in.  The  pleadings  do  no  more 
than    form    an    issue. 

Another  matter  that  would  militate  against  the 
use    of    the    answers    as    depositions    would    be    that 
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tbey  are  sworn  to  to  the  best  of  the  knowledge, 
information  and  belief  of  the  parties.  See  the 
same    work    hereinbefore    referred    to    Section    788. 

Another  trouble  we  encounter  in  the  case  is  that 
the  answers  do  not  admit  the  matters  alleged  in 
complainants'  bill  and  then  set  up  matters  in  avoid-, 
ance,  as  is  assumed  by  counsel.  The  original  bill 
alleges  a  purchase  and  the  execution  of  a  certain 
deed  with  certain  alleged  stipulations,  and  the  an- 
swers, it  is  true,  admit  the  execution  of  the  deed, 
but  they  allege  an  entirely  different  contract,  and 
allege  that  the  deed,  which  was  in  fact  pursuant 
te  the  contract,  did  not  incorporate  the  terms  of 
the  contract.  The  difference  in  the  bill  and  an- 
swers is  as  to  the  terms  of  the  contract  between 
the    parties,     and    the    provisions    of    the    deed. 

It  is  well  settled  an  answer  in  such  case  does 
not  constitute  a  plea  of  confession  and  avoidance. 
To  constitute  this  plea  the  contract  must  be  con- 
fessed to  be  the  one  alleged  and  not  a  different 
one,  and  then  some  subsequent  or  collateral  mat- 
ter must  be  set  up  in  avoidance.  In  other  words, 
a  plea  of  confession  and  avoidance  is  a  plea  that 
confesses  the  matters  as  alleged,  and  seeks  to  avoid 
them  by  some  other  and  different  matter,  whereas, 
a  plea  that  says  there  was  a  contract,  but  says 
It  was  different  from  that  alleged,  is  not  a  plea 
of  confession  and  avoidance.  A  plea  that  says  a 
contract  was  correct  as  far  as  alleged,  but  that 
there    was    still    something    more,    is    not    a    plea    of 
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confession  and  avoidance.  To  be  a  plea  of  con- 
fession and  avoidance  it  must  admit  the  contract 
as  alleged  \vithout  adding  to  it  or  taking  away 
from  it  or  modifying  it,  and  then  seek  to  avoid 
it  by  some  subsequent  or  collateral  matter.  In 
Nichols  V.  Cecilj,  22  Pickle,  455,  and  on  page 
462  of  the  opinion  in  that  case,  the  proposition 
of  law  is  laid  do^vn  that  clearly  draws  the  dis? 
tinction  that  is  here  pointed  out.  It  is  there 
said: 

"It  is  insisted,  however,  by  counsel  for  defend- 
ant,  that  when  complainant  states  in  his  bill  a 
contract    in    certain    terms,  and    the    defendant    in  his 

m 

answer  admits  the  existence  of  those  terms,  but 
aUeges  that  the  contract  contained  other  terms  and 
eonditions  not  mentioned  in  the  bill,  this  is  a 
denial  of  the  .contract  alleged,  and  is  not  a  de- 
fense by  way  of  confession  and  avoidance  which 
admits  the  contract  as  changed,  but  seeks  to  avoid 
it    by    extraneous    matter. 

"We  are  constrained  to  hold  this  contention  sound, 
and  that  the  matter  in  defense  is  not  in  confes- 
sion   and    avoidance." 

In  this  state  of  the  record,  with  the  bill  alleg- 
ing a  certain  contract  and  a  deed  of  certain  char- 
acter, and  the  answers  denying  that  particular  con- 
tract, by  allegation,  that  the  contract  contained 
other  provisions,  and  alleging  that  the  deed  was 
different  from  that  charged,  complainants  would  be 
put    to    the    proof    of    the    allegations    in    their    bill. 
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Then,  as  the  law  raises  an  issue  as  to  the  alle- 
gations of  defendants'  answers  (Shannon's  Code,  Sec- 
tion 6132),  they  would  be  put  to  proof  of  their 
allegations,  and  there  being  no  evidence  in  the 
record  in  behalf  of  either  party,  this  Court  is 
without  any  means  of  judging  the  merits  of  the 
matter    in    controversy. 

It  is  proper  to  say,  further,  that  if  the  posi- 
tion taken  by  complainants  as  to  the  answers  cd 
defendant's  being  evidence  were  correct,  there  ia 
another  obstacle  that  would  confront  them  in  this 
case,  which  is  this:  The  bill  in  this  case  is  in 
substance  and  effect  a  bill  to  enforce  specific  per- 
formance of  a  contract,  whatever  name  it  may  be 
called  by.  This  is  a  character  of  relief  that 
courts  of  equity  have  a  discretion  in  granting.  In 
4  Pomeroy's  Equity  Jurisprudence  ][ third  edition). 
Section  1404,  after  setting  out  the  rules  which 
determine  the  class  of  contracts  in  which  specific 
performance    will    be    decreed,    it    is    said: 

**The  object  of  the  foregoing  paragraphs  is  to 
formulate  the  general  rules  which  determine  the 
casses  of  contracts  in  which  the  equitable  jurisdic- 
tion may  be  exercised.  But  even  when  a  particu- 
lar contract  belongs  to  such  a  class,  the  right  to 
its^   specific     performance     is.    not     absolute,     like     the 

• 

right  to  ■  recover  a  legal  judgment.  The  granting 
the  equitable  remedy  is,  in  the  language  ordinarily 
used,  a  matter  of  discretion,  not  of  an  arbitrary, 
capricious     discretion,     but     of    a     sound    judicial     dis- 
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cretion,  controlled  by  established  principles  of  equity, 
aid  exercised  upon  a  consideration  of  all  the  cir- 
cumstances   of    each    particular    case." 

In  Section  1405  of  the  same  work,  in  treating 
of  *  the    same    subject-matter,    it    is    further    said : 

^T?he  contract  and  the  situation  of  the  parties 
must  be  such  that  the  remedy  of  specific  perform- 
ance   will    not    be    harsh    or    oppressive." 

And  in  note  five  of  said  Section  1405  we  find 
the    following : 

"If,  then,  the  contract  itsdf  is  unfair,  one-sided, 
unjust,  unconscionable,  or  affected  by  any  other 
inequitable  feature;  or,  if  its  enforcement  would 
be  oppressive  or  bard  on  the  defendant,  or  would 
prevent  his.  enjoyment  of  his  own  rights,  or  would 
work  any  injustice;  or,  if  the  plaintiff  has  ob- 
tained it  by  sharp  and  unscrupulous  practices,  by  * 
oveivreaching,  by  trickery,  by  taking  undue  advan- 
tage of  his  position,  by  non-disclosure  of  material 
facts,  or  by  any  other  unconscientious  means  — 
then    a    specific    performance    will    be    refused." 

Xow,    applying    the     foregoing    rules    to    this    case, 
if    the    answers    of    defendants    should    be    taken     as 
evidence,    this    Court    would    feel    constrained    to    re- 
fuse    the     relief     sought     in     complainant's     bill,     for 
*the    reason    set    out    in    defendant's    answers. 

We  heTe  stated  the  allegations  of  the  answers 
ifttfaer  fully  for  the  purpose  of  showing  what  we 
would  have  to  find  as  facts  if  we  could  receive 
the    answers    ae    evidence. 
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There  is  nothing  in  the  position  taken  in  the 
argument  of  the  case  before  the  Court  to  tile 
effect  that  the  deed  in  question  was  placed  in  the 
hands  of  Sherman  as  an  escrow,  and  having  been 
so  placed  Melcher  lost  all  control  of  it,  and  this 
suit  should  therefore  be  maintained  as  an  action 
to  enforce  the  delivery  of  the  escrow.  Where  is 
the  evidence  showing  it  was  an  escrow?  The  alle- 
gations of  the  bill,  and  the  answers,  differ  radi- 
cally as  to  the  terms  of  the  deed,  and  as  already 
shown,  there  is  no  evidence  whatever  in  the  rec- 
ord showing  whidi  is  correct,  the  position  of  com- 
plainants   or    that    of    defendants. 

In  regard  to  what  it  takes  to  constitute  an  escrow, 
the    case    of    FUch    v.    Bunchy    30    Cal.,.  212,    says: 

"Every  act  necessary  to  be  performed  by  either 
^  party  to  the  deed,  in  order  that  the  present  title 
may  pass  to  the  grantee,  must  also  be  performed, 
in  case  of  an  escrow,  except  only  the  delivery  of 
the  deed  to  the  grantee.  *  *  *  The  minds  of 
the  parties  must  have  met,  the  terms  have  been 
agreed  upon,  and  both  must  *  have  assented  to  the 
instrument  as  a  conveyance  of  the  land,  which  the 
grantor  would  then  have  delivered,  and  the  grantee 
received,  except  for  the  agreement  then  made  that 
it  be  delivered  to  a  third  person,  to  keep  until* 
some  specified  condition  is'  performed  by  the  grantee, 
and  thereupon  to  be  delivered  to  him  by  such 
third    person." 

In    this    case    there     is    no     evidence     as     to     the 
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meeting  of  the  minds  of  the  parties  as  reojiired 
to    make    an    escrow. 

We  are  of  the  opinion  that  in  the  state  of  the 
record  as  it  now  exists,  and  as  it  existed  before 
the  Chancellor,  there  is  no  evidence  whatever  on 
which  to  base  a  decree.  It  follows  that  the  de- 
cree of  the  Chancellor  is  erroneous  in  so  far  as 
it  attempts  to  adjudge  the  rights  of  the  parties 
relative  to  the  deed  in  question,  and  must  be  re- 
versed. In  view  of  the  erroneous  assumptions  of 
the  parties  as  to  the  effect  of  the  pleadings  as 
evidence,  we  think  it  would  be  just  to  remand  the 
case  to  the  Chancery  Court  of  Marion  County,  to 
be    there    proceeded    with,    and    so    remand    it. 

The  Chancellor  taxed  defendants  with  the  coBts 
below,  and  of  this  action  there  is  •  no  complaint. 
The  costs  heretofore  accrued  below  will  therefore 
stand  so  adjudged.  Complainants  and  defendants 
will  each  pay  one-halif  the  costs  of  this  appeal, 
and  the  costs  .  that  may  hereafter  accrue  will  be 
hereafter    adjudged. 
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W.    H.    MiLLEB    V.    Louisville    &    Xashville 

Railboad    Company. 

1.  Bill  of  Exceptions.    Temi.    EigtensUm, 

A  bill  of  exceptions  must  be  made  up  ^nd  signed  during  the 
term  at  which  the  case  La  tried,  or  within  the  time  allowed  by 
tl^e  court  after  adjournment,  not  to  exceed  thirty  daya 

2.  Same.    Ifew  trial. 

This  rule  applies  to  special  as  well  as  to  general  terms.  There 
is  not  in  law  a  merger  of  a  general  and  a  sfieclal  term  Ui  such 
a  sense  as  that  a  motion  for  a  new  trial  takei;i  under  advise' 
ment  on  the  last  day  of  the  special  term  continues  the  special 
term  into  the  general  term  for  the  purpose  of  disposing  of  the 
motion  for  a  new  trial.  There  should  be  an  entry  on  the  min- 
utes of  the  special  term  continuing  It  for  the  purpose  of  dis- 

'  iKwing  of  the  pending  motion.  (The  same  rule  will  apply  to 
one  general  term  expiring  inmiediately  before  the  beginning 
of  another  general  term.) 


From    Bobsbtson    County. 


Appeal    in    error    from    the    Circuit    Court    of  Rob- 
ertson   Comnty.      W.    L.    Cook,    Judge. 

Tbue    &    DoRSEY    for    Plaintiff    in    Error. 

Gabneb    &    Gabnbb    for    Defendant    in    Error. 

Mb.     Justice     Higoins     delivered  the     opinion    of 
the    Court. 
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This  action  was  begun  by  the  plaintiil  in  error 
to  recover  damages  alleged  to  have  resulted  from 
the  destruction  of  a  right  of  ingress  and  egress, 
and  also  for  damages  growing  out  of  the  appro- 
priation by  Ihe  railroad  of  lands  and  easements  in 
which  the  plaintiff  in  error  had  an  interest.  A 
trial  before  the  Circuit  Judge  and  a  jury  resulted 
in  a  verdict  and  judgment  in  favor  of  the  de- 
f^idant  in  error.  After  motion  for  a  new  trial 
and  in  arrest  of  judgment  were  dis]>osed  of  in 
the  Court  below  adversely  to  the  plaintiff  in  error, 
he  has  appealed  to  this  Court.  The  errors  as- 
signed, with  oae  exception,  are  predicated  upon 
the  actiocLs  of  the  (^ourt  during  the  progress  of 
the    trial    and    in    his    instructions    to    the    jury. 

It  appears  to  ns  that  the  plaintiff  in  error  is 
at  the  threshcdd  met  with  an  insuperable  difficulty. 
The  c<mtention  of  the  defendant  in  error  is  that 
there  is  no  legal  bill  of  exceptions  in  this  record, 
ai^  that  this  Court  is  precluded  from  considering 
the  assignments  of  error.  It  might  further  be 
suoeessfully  contesided  that  plaintiff  in  error  had 
lost   his   right   of   appeal   because   not   taken   in   term. 

If  it  be  true  that  in  legal  effect  there  is  no 
bill  of  exceptions  here,  we  cannot  pass  upon  any 
assignments  of  error  with  respect  to  the  introduc- 
tion of  tealimeaiy,  or  the  charge  of  the  Court,  or 
tihie  ooiiduct  of  the  jury.  TJndar  the  circumstances 
iiidieated^  we  are  confined  to  errors  appearing 
upon    the    face    oi    ik»   technical    record. 
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In  order  to  bring  a  case  here  by  a  bill  of 
)  exceptions  for  review,  the  bill  of  exceptions  must 
have  been  made  up,  signed  and  filed  during  the 
term  at  which  the  case  was  tried,  or  within  the 
time  in  which,  by  statute,  courts  are  authorized 
to  grant  extensions,  to  be  entered  always  on  the 
minutes. 

This  case  was  tried  at  a  special  term.  This 
special  term  expired  on  the  4th  day  of  June, 
which  was  on  Saturday,  On  the  following  Mon- 
day, the  6th  of  June,  the  regular  term  as  fixed 
by  statute,  Qommenced,  and  was  duly  organized  and 
proceeded  with  the  dispatch  of  business  as  pre- 
scribed by  law.  As  before  stated,'  the  instant  case 
was  heard  at  the  special  term,  which  preceded  the 
general  terra.  The  jury  rendered  a  verdict  for 
the  defendant  on.  the  2d  day  of  June.  On  the 
next  day  the  plaintiff  in  error  moved  the  Court 
for  a  new  trial,  setting  out  at  length  his  grounds 
for  the  ifiotion.  At  the  conclusion  of  this  motion 
is  the  following:  "And  upon  consideration  of  said 
motion,  the  Court  is  pleased  to  and  doth  continue 
the    hearing    of    said    motion     to    Friday,    June    10, 

1910." 

The  Court  then  adjourned  until  June  4.  On 
this,  the  4th  day  of  June,  the  record  shows  that 
the  Court  simply  met  without  transacting  any  busi- 
ness, and  adjourned  sine  die  —  that  is,  until 
Court  in  course,  which  necessarily  had  the  effect 
of .  putting    an    end    to    the    special    term. 


STATE  OF  TENNESSEE.  91 

Miller  V,  Railroad  Company. 

It  was  incumbent  upon  the  plaintiff  in  error 
to  require  the  Court  to  dispose  of  his  motion  for 
a  new  trial  and  sign  a  bill  of  exceptions  at  this 
special  term,  or  request  continuation  and  projec- 
tion for  the  purpose  of  having  the  motion  dis- 
posed of.  Failing  so  to  do,  we  are  constrained  to 
hold  that  he  is  in  this  Court  without  a  bill  of 
exceptions. 

It  is  unnecessary  fo^  us  to  discuss  the  question 
at  length.  Suffice  it  to  say  that  the  authorities 
in  our  State  reviewed  in  the  case  of  Bhinehart 
V.  State,  14  Cates,  698,  leave  us  no  other  alter- 
native, how  grievously  soever  we  may  consider  the 
plaintiff  in  error  wronged.  The  case  of  Railroad 
v.  Simmons,  reported  in  23  Pickle,  398,  cannot 
aid  the  plaintiff  in  error.  This  bill  of  exceptions 
cannot  be  held  valid  by  any  reasonable  construction 
of  Chapter  40,  Acts  1899.  The  statute  mentioned 
and  the  case  cited  as  construing  it  do  not  at  all 
meet  the  situation  confronting  plaintiff  in  error.  In 
the  Simmons  case  there  was  an  entry  of  record 
of  a  continuation  of  the  term,  keeping  it  aiive 
for  the  purpose  of  disposing  of  the  pending  case. 
Here  the  term  expired.  There  is  no  intimation 
that  the  term  was  to  continue  for  any  purpose 
whatever.  We  cannot  import  into  the  entries  a 
merger  (jf  the  special  term  into  the  general  term, 
because  the  special  term  was  at  an  end.  What 
plaintiff  in  error  should  have  done  was  to  have 
an  entry  on  the  last  day  to  the  effect  that  the 
special    term    be   projected    into    the   general    term   for 
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the  purpose  of  haviog  the  pending  motion  disposed 
of.  Plaintiff  in  error  is  unfortunate  in  this  situ- 
ation,   but    we    are    not    in    position    to    aid    him. 

The  rule  of  the  common  law,  founded  in  wis- 
dom, was  and  is  that  when  a  term  of  Court 
ends  the  minutes  are  as  a  sealed  book  —  not  to 
be  modified  by  subsequent  revision  except  strictly 
within  the  procedure  prescribed  by  law.  Our  stat- 
utes are  confirmatory.  If,  an  appeal  is  to  be 
pursued,  the  records  of  the  term  must  show  the 
prayer  for  and  grant  thereof.  This  same  question 
was  before  the  Supreme  Court  of  the  United 
States  at  a  recent  date,  in  the  case  of  Lin  8u 
Fan  V.  United  States,  Adv.  Sheets,  in  which 
Judge  Lurton  tersely  stated  that  if  a  bill  of  ex- 
ceptions was  not  made  up  at  the  term  at  which 
the  case  is  tried,  or  within  the  time  stipulated  on 
the  minutes  under  the  statute  or  rule  of  the 
Court,  it  could  not  be  considered  in  the  review- 
ing    Court. 

A  question  is  made  as  to  the  sufficiency  of  the 
plea  of  not  guilty  to  warrant  the  making  of  cer- 
tain defenses  by  the  defendants  in  error.  On  its 
face  the  plea  is  regular.  We  certainly  cannot 
know  whether  it  was  sufficient  to  let  in  all  de- 
fenses until  we  ascertain  the  course  taken  by  the 
proof.  As  the  proof  is  not  before  us  we  cannot 
pass    upon    this    question. 

There  is  nothing  for  us  to  do  but  to  affirm 
tke  judgment  of  the  Court  below,  which  is  done, 
with    costs. 
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Writ    of    certiorari    denied    by    Supreme    Court,    at 
Jackson. 

1.  Slandeb.     Words  imputing  unohastity  to  a  female. 

Any  words  capable  of  coiwesying  the  imputation  that  a  female 
about  whom  they  are  spoken  is  an  abandoned  woman,  and  so 
understood  by  the  hearers,  are  actionable  without  the  aver- 
ment of  special  damages. 

2.  Same. 

In  actions  of  inlander  for  words  imputing  iinchastity  to  a  female 
it  is  unnecessary  to  sliow  or  contend  that  the  words  imputed 
a  specific  sexual  act  They  are  actionable  if  they  import  that 
at  some  previous  time  the  female  had  lost  her  virtue  and  was 
generally  engaged  In  unlawflil  seixual  commerce. 

3.  Same. 

Words  that  merely  impute  lascivious  desires  or  lewd  conduct 
short  of  the  sexual  act  are  not  actionable  under  our  statute. 

4.  Slaitdebous  Wobds.    Imputation  of  utwhastity. 

While  the  term  **bltch"  alone  does  not  import  am  unchaste 
character,  yet  it  may  in  connection  with  other  words  referring 

•  to  sexual  performances  impute  the  practice  of  whoredom,  and 
are  therefore  actionable. 

fi.  WoBOS.    Proof. 

It  is  incitmbent  iii)on  plaintiff  to  prove  the  substance  of  the 
charge  in  the  exact  words  laid  in  the  declaration.  It  is  not 
incumbent  ujioa  her,  however,  to  prove  all  the  words,  bmt 
enough  of  them  to  carry  the  imputation  of  unchastlty.  A  vari- 
ation in  a  qualifying  adjective  isi  not  fatal.  Nor  is  a  slight 
variation  In  a  vert)  fatal,  if  the  substantive  words  are  proven. 
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(».  Positive  and  Negative  Testimony.     RequentH  for  infttnwtiomt. 

A  iMirty  who  desires  a  further  elucidation  of  the  rules;  of  ix>si- 
tive  and  negative  tertlniony  must  make  special  request  there- 
for. In  the  absence  of  such  request  no  criticism  can  be  made 
of  the  charge  on  account  of  meagerness  of  the  propositions 
given  in  charge. 


7.  E2XGE88IVE  Damages. 

It  does  not  lie  in  the  mouth  of  a  party  who  has  been  found 
guilty  of  slandering  a  young  woman  of  excellent  character  to 
urge  bis  poverty  and  his  foreign  birth  as  reasons  for  liolding 
a  verdict  in  fa  vox  of  the  feuuUe  excessive. 


Fboh    Tipton    County. 


Appeal  in  error  from  the  Gircait  Court  of  Tip- 
ton   Countj.      S.    J.    EvEBETT,    Judge. 

SncoNTON    &    Son    for    Plaintiff    in    Error. 

Lanier    &     MeLellan     for     Defendant     in     Error. 

Mb.  Justice  Higoins  delivered  the  opinion  of 
the    Court. 

This  suit  was  instituted  by  the  defendant  in 
error  in  the  Circuit  Court  of  Tipton  County  to 
recover  damages  for  an  alleged  oral  slander.  Ver- 
dict and  judgment  of  $2,250  were  rendered  in 
her  favor.  After  motions  for  a  new  trial  and  in 
arrest     of     judgment     were    entered     and     overruled, 
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the  plaintiff  in  error  appealed  to  this  Court. 
KumerouB  errors  are  assigned  and  are  pressed 
upon    ud    with    earnestness    and    ability. 

This  action  was  based  upon  Section  5155  of 
Shannon's  Code,  which-  authorizes  the  bringing  of 
suits  for  all  written  or  spoken  words  that  charge 
or  impute  to  a  person  the  commission  of  fornica- 
tion or  adultery  without  averring  special  damages. 
There  are  four  counts  in  the  declaration.  Pursu- 
ant to  instructions  given  at  the  request  of  plain- 
tiff in  error,  the  jury  designated  the  first  count 
as  the  one  on  which  they  based  their  verdict. 
Pjtaintiff  in  error  had  no  right  to  have  the  jury 
so  instructed.  But  defendant  in  error  did  not 
except  to  this  action  of  the  Court,  and  is  not  in 
position  to  complain  of  the  possible  wrong  that 
was  thereby  done  her.  The  inevitable  effect  of 
this  finding  of  the  jury  is  to  confine  us  to  the 
language  found  in  the  first  count,  for  the  basing 
of  the  verdict  upon  this  first  count  is  virtually 
a  finding  for  the  plaintiff  in  error  upon  all  the 
other  counts.  White  v.  Bloody  3  Shannon,  589. 
The  right  of  the  defendant  in  error  to  recover 
at  all  in  this  action  must  therefore  be  tested  by 
the  application  of  the  rules  of  law  to  the  lan- 
guage of  the  first  count,  and  to  the  testimony  ad- 
duced   in    its    support. 

1.  The  first  and  fifth  assignments  of  error  can 
appropriately  be  discussed  together.  The  first  one 
is    predicated    upon    the    overruling    of    a    demurrer 
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^  to  the  declaration.  In  the  fifth  assigniMnt  tiie 
plaintiff  in  error  complains  of  the  action  of  the 
Court  in  assuming  in  hie  instmctio&B  that  tke 
language  of  the  first  count  was  slanderous  per  s^. 
The  lan^age  of  this  first  count,  to  be  pertl- 
nently  quoted  here,  i«  in  substance,  as  follows  t 
^Tkintiff  sues  tibe  defendant  for  $10,000  as  dam- 
ages by  reaaon  of  tke  following  facts,  to-wit!  The 
defendant  on  the  4th  day  of  August,  1909,  falsely 
and  maliciously  charged  the  plaintiff  with  fornica- 
tion by  speaking  of  and  concerning  her  in  his 
place  of  business  at  Tipton,  Tipton  Goimty,  Tenr 
nessee,  in  the  presence  of  divers  persons  on  die 
day  last  aforesaid  and  on  divers  other  days,  in  sub- 
stance, as  follows,  to-wit:  'The  damn  bitch,  she  \% 
trying  to  get  something  to  f— .' "  The  dash  rep- 
resenting a  most  vulgar  and  indecent  word  used 
to    denote    sexual    interconrse. 

Plaintiff  in  error  correctly  contends  that  the 
right  of  action  is  purely  statutory,  and  that  she 
must  recover,  if  at  all,  upon  the  ground  that  the 
plaintiff  in  error  intended  by  the  use  of  the 
words  quoted  to  impute  to  her  the  commisiMon  of 
fornication.  If  the  language  quoted,  when  taken 
in  connection  with  the  circumstances,  does  not  im- 
port the  commission  of  fornication,  there  can  be 
no  recovery,  how  vile  soever  the  words  may  be 
regarded.  At  the  common  law  no  acti(m  could 
be  maintained  by  a  single  woman  for  *  spoken 
words    charging    or    imputing    unchastity    except    for 
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special  damages.  This  apparentlj  is  one  of  the 
anomalies  of  the  common  law,  bat  the  origin  of 
the  doctrine  can  easily  be  f onnd  in  the  disincli- 
nation of  the  common  law  Judges  to  encourage  actions 
for  oral  utterances,  and  in  the  effort  to  drive  all 
complaining  parties  to  the  spiritual  courts  for  re- 
dress. This  repugnance  to  the  assumption  of  juris- 
diction of  actions  of*  verbal  slander  caused  them  to 
make  the  limitation  that  no  one  could  bring  an 
action  except  for  words  imputing  the  commission 
of  a  crime,  or  unless  there  was  an  averment  of 
special  and  peculiar  damages  direetlj  traceable  to 
the  oral  utterance.  As  fornication  was  not  a  crim- 
inal offense,  an  imputation  of  unchastity  upon  the 
part  of  a  female,  without  the  averment  of  special 
damage,  could  not  be  maintained.  To  correct  this 
monstrosity  the  statute  above  quoted  (Code  5156) 
was  enacted  at  an  early  day  in  Tennessee.  The 
effect  of  the  passage  of  this  Act  was  to  put  all 
imputations  of  unchastity  upon  the  plane  and  in 
the  category  of  all  other  charges  that  are  libelous 
or  slanderous  by  the  common  law.  Beasley  v. 
Hills,  Williamson  Law,  opinion  by  Justice  Hughes, 
at  Nashville,  December,  1910,  Term,  Court  of 
Civil    Appeals. 

It  is  apparent,  therefore,  that  in  the  determina- 
tion of  the  question  as  to  whether  the  language 
charged     in    this     declaration    is     actionable    per    se, 

the    reasoning     and     analogies    of    the    common    law 
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upon  the  subject  may  be  resorted  to  in  our  efforts 
at    solution. 

It  is  earnestly  pressed  upon  us  that  the  Ian- 
gnage  does  not  convey  a  charge  or  imputation  of 
unchastity.  The  contention  is  that,  giving  these 
words  the.  greatest  latitude  of  application,  they  can 
be  construed  to  charge  that  the  defendant  in  error 
was  of  a  lascivious  dispostion;  that  the  words 
qi^nnot,  by  any  means,  be  held  to  import  the 
qhftrge  that  at  some  time  previously  to  their  utter- 
ance the  defendant  in  error  had  been  guilty  of 
fornication.  It  is  argued  that  it  is  not  sufficient 
to  impute  lascivious  desires,  or  lecherous  conduct^ 
pr  attempts  at  fornication,  but  that  the  words 
must  be  sufficient  to  impute  the  commission  at 
some  time  of  the  sexual  act.  We  at  once  assent 
to  the  correctness  of  this  position,  and  shall  pro- 
ceed to  determine  whether  the  language  involved 
does    import    the    charge    of    unchastity. 

The  old  doctrine  of  mitiori  sensu  adopted  by 
the  common  law  as  one  of  the  means  of  discour- 
aging the  bringing  of  actions  for  oral  slander  has 
long  been  exploded.  Words  must  now  be  taken 
in  their  plain,  ordinary,  popular  sense,  and  accord- 
ing to  the  impression  they  make,  or  are  calcu- 
lated to  make,  upon  the  minds  of  the  hearers. 
A  man  who  has  given  utterance  to  a  slanderous 
charge  will  not  be  permitted  to  exculpate  himself 
by  stating  that  he  did  not  intend  to  impute  the 
meaning    ordinarily    ascribed    to    them,    or    the    mean- 


STATE  OF  TENNESSEE.  99 

Coben  v,  Pinson. 

ing  attributed  to  them,  by  those  who  heard  and 
understood    them. 

While  it  is  true  that  this  is  a  statutory  action, 
and  the  defendant  in  error  must  recover,  if  at 
all,  upon  the  statutory  provision,  yet  it  is  time 
the  courts  of  the  country  were  awaking  to  the 
fact  that  the  character  and  standing  of  their 
women  are  the  most  valuable  assets  of  society,  and 
diat  laws  made  for  the  purpose  of  enlarging  their 
remedies  and  protecting  their  good  names  should 
be  construed  so  as  to  effectuate  that  purpose. 
Battles    y.    Tyson,    24    L.    E.    A.     (N.    S.),    582. 

An  imputation  of  unchastity  may  be  conveyed 
in  the  most  subtle,  obscure  and  evasive  terms. 
Mr.  Newell,  in  writing  upon  the  subject,  says 
that  there  are  more  ways  of  conveying  this  impu- 
tation than  of  almost  any  other  slanderous  charge. 
It  is,  therefore,  left  to  each  jurisdiction  and  in 
^aeh  case  to  determine  whether  or  not  the  lan- 
guage used  by  ,the  slanderer  warrants  the  construc- 
tion   contended    for    by    the    party    suing. 

It  is  not  incumbent  upon  a  woman  suing  for 
an  imputation  of  unchastity  to  show  that  the  lan- 
guage used  imported  a  specific  act  of  sexual  in- 
tercoruse.  It  is  sufficient  if  she  can  convince  the 
Court  that  the  language  used  amounts  to  the  charge 
that  she  is  a  whore,  prostitute  or  strumpet,  a  fe- 
male who  had  or  was  in  the  habit  of  engaging  in 
unlawful    sexual    commerce. 

It    may    be    remarked    that    it    would    have    been 
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good  pleading  in  this  case  for  the  defendant  in 
error  to  have  stated  more  fnlly  her  situation  and 
the  situation  of  the  defendant  and  of  the  hearers 
at  the  time  of  the  alleged  utterance.  But  after 
verdict  we  do  not  deem,  those  omissions  fataL 
135    Pa.,    383. 

•It  is  not  improper  that  we  take  into  considera- 
tion  all  the  matters  necessarily  shown,  and,  by 
implication,  included  in  the  declaration  in  deter- 
mining   the    meaning    of    the    words. 

The  defendant  in  error,  at  the  time  of  the 
alleged  slander,  was  a  telephone  operator  at  a 
place  a  few  miles  distant  from  the  storehouse  of 
the  plaintiff  in  error.  On  the  day  in  question 
the  plaintiff  in  error,  who  was  a  subscriber  to 
and  user  of  a  telephone  that  was  connected  with 
the  exchange  over  which  defendant  in  error  had 
charge,  made  some  attempts,  through  this  exchange, 
to  have  telephonic  connection  with  a  party  in 
Memphis.  He  was  at  his  storehouse  at  the  time. 
Several  people,  among  whom  were  a  brother  and 
some  friends  and  acquaintances  of  the  defendant 
in  error,  were  present.  Failing  in  his  efforts  to 
get  the  person  with  whom  he  desired  to  commu- 
nicate, the  plaintiff  in  error,  as  the  proof  shows, 
turned  angrily  away  from  the  telephone  and  gave 
utterance  to  some  of  the  language  imputed,  the 
exact  words  of  which  will  be  determined  by  us 
later.      Defendant    in    error    contends    that    he    then 
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and  there  uttered  the  language  charged  in  the 
first    count. 

What  impression  did  these  words  make  upon 
the  minds  of  the  hearers?  The  defendant  in  error 
was  operator  of  a  public  telephone  exchange.  The 
plaintiff  in  error  had  made  efforts  to  use  his  tel- 
ephone. Failing,  and  assuming  that  he  used  the 
language  quoted,  he  angrily  charged  that  the  de- 
fendant in  error  had  abandoned  her  duties  as  oper- 
ator for  the  public  and  was  using  the  exchange 
for  the  purpose  of  ^laking  an  assignation  with 
some  one.  The  clear  implication  was  that  she  was 
so  abandoned,  so  lost  to  virtue,  so  indecent  as 
to  have  thrown  off  all  the  limitations  that  sur- 
round chaste  young  women,  and  was  making  en- 
deavors to  have  her  well  developed  sexual  appe- 
tite   gratified. 

It  strikes  us  that  the  language  clearly  imported 
the  charge  that  she  was  a  strumpet,  and  was  prac- 
ticing  whoredom.  We  are  of  the  opinion  that  the 
language  charged,  if  used,  went  further  than  a 
mere  intimation  of  a  lascivious  disposition;  it  im- 
puted to  the  defendant  in  error  the  habits,  in- 
stincts, immodesty  and  impudence  of  a  woman  of 
the  lowest  character,  familiar  with  the  customs, 
wiles  and  acts  of  a  shameless  prostitute.  There 
is  no  doubt  but  that  the  impression  made  upon 
the  mind  of  every  stranger  who  heard  the  lan- 
guage   was    that    the    person    spoken    about    was    a 
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woman  of  easy  virtue,  and  could  have  been  ap- 
proached   at    once    for    sexual    purposes. 

It  is  most  earnestly  insisted  that  the  word,  "bitch," 
does  not  import  unchastity;  it  is  further  urged 
that  the  accompanying  expression  simply  imputes 
lascivious  desire,  and  that  the  construction  placed 
upon  these  words  by  the  defendant  in  error  is 
not  warranted.  A  number  of  authorities  sustaining 
the  position  that  the  word  "bitch"  does  not  im- 
pute unchastity  are  cited,  among  them  Newell  on 
Defamation,  pages  161,  163;  K.  v.  H.,  20  Wis., 
239;  Schmch  v.  Kadman,  50  Ind.,  336;  Craig 
V.    Piles,    39    S.    W.,    33. 

It  may  be  conceded  that  the  use  of  this  ex- 
pession  of  itself  will  not  carry  the  imputation  of 
unchastity,  but  every,  one  knows  that  the  term, 
used  in  connection  with  other  expressions  and  amid 
some  surroundings,  will  suggest  most  forcibly  that 
the  person  to  whom  they  are  applied  is  a  strum- 
pet. It  is  not  inappropriate  that  we  refer  to  an 
expression,  "son  of  a  b — ,"  regarded  among  the 
chivalry  of  the  country  as  an  imputation  that  the 
person  to  whom  they  are  applied  is  a  bastard, 
and  his  mother  an  abandoned  woman.  Why  may 
it  not,  when  the  term  "bitoh"  is  used  with  refer- 
ence to  a  woman  in  connection  with  sexual  mat- 
ters and  words  importing  practice,  carry  with  it 
the  imputation  that  the  woman  indulges  in  whore- 
dom ? 

After    most""  careful    consideration    of    the    language 


STATE  OF  TENNESSEE.  108 

Coben  V.  Pinson. 

• 

charged,  we  have  reached  the  conclusion  that  it 
is  capable  of  conveying  the  imputation  of  unchaa- 
tity,  and  that  it  would  be  a  miscarriage  of  jus- 
tice to  permit  plaintiff  in  error  to  escape  liability  on 
his  contention  that  an  innocent  construction  should 
be  given  the  words.  It  must  be  remembered  that 
if  this  language  is  not  held  to  impute  unchastity, 
there  can  be  no  recovery,  and  plaintiff  in  error 
will  escape  all  penalties'  for  his  unwarranted  assault 
upon  the  character  of  this  woman.  We  are,  of 
course^  aware  that  it  is  our  duty  to  declare  the 
law,  and  not  to  yield  to  sympathy  or  indignation. 
We  do  not,  however,  feel  it  incumbent  upon  us 
to  countenance  any  retrogression  in  the  science  of 
the    law.      We    prefer    advancement. 

We  are  not  without  authority  for  the  position 
taken.  It  was  determined  in  the  case  of  Biddel 
V.  Thayer,  127  Mass.,  487,  that  the  use  of  the 
terms,  "bad  woman,  bitch,  whore,"  might,  by  the 
jury,  be  construed  to  import  the  practice  of  whore- 
dom. In  a  case  reported  in  23  Pa., '  82,  it  was 
held  that  the  terms,  ''bad  character,  loose  charac- 
ter," imported  a  charge  of  fornication.  In  the 
case  of  Robertson  v.  Edelatein,  104  Wis.,  440,  it 
was  held  that  the  word  "bitch,"  wh^i  used  alone, 
would  not  be  held  to  impute  unchastity,  but  if 
used  in  such  other  connections  and  localities  as 
would  suggest  the  practice  of  unlawful  sel&ual  in- 
dulgence, it  would  be  held  slanderous  aiid  actionr 
able.     In  the  csase'  of  Carver  v*   Norton,   114    loWa, 
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46;  89  Am.  St.  Sep.,  it  was  held  that  calling 
a  woman  a  "bitch"  might,  with  its  attendant  cir- 
cumstances, import  the  charge  of  unchastitj.  In 
the  case  of  Duval  v.  Davey,  32  Ohio  St.,  604^ 
it  was  held  that  the  words  "damned,  false  swear- 
ing, whoring  bitch  of  a  woman,"  were  slanderous. 
In  the  case  of  Bonnie  v.  Byder,  8  N.  Y.  Supp., 
5,  it  was  held  that  the  following  words  imported 
the  charge  of  unchastitj:  "She  is  a  dangerous 
woman  and  inclined  for  men."  This  language 
might  be  said  to  impute  mere  lasciviousness,  but 
the  Supreme  Court  of  New  York  held  that  the 
terms,  "dangerous  woman  and  inclined  for  men," 
suggested  to  the  hearers  the  imputation  that  the 
woman  was  in  the  habit  of  practicing  whoredom, 
just  as  we  hold  here  that  the  language  used  was 
capable  of  conveying  the  charge  that  Miss  Pinson 
was    in    the    habit    of    yielding    to    men. 

In  the  case  of  Logan  v.  Logan,  77  Ind.,  558, 
it  was  held  that  if  the  word  %itch"  was  used 
for  the  purpose  of  conveying  the  idea  that  the 
woman  to  whom  it  was  applied  was  in  the  habit 
of  playing  the  whore,  it  was  actionable.  An  inter- 
esting case  in  one  aspect  is  that  of  Link  v. 
Kerley,  87  Am.  Dec.,  362,  wherein  it  was  held 
that  if  the  language  used,  however  obscure,  or 
whether  or  not  it  was  found  in  the  dictionaries, 
was  understood  to  convey  to  the  minds  of  the 
hearers  the  suggestion  that  the  slandered  person 
had    lost    her    virtue     and     had    had     sexual     inter- 
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course  at  some  .previous  time,  an  action  would  lie.- 
The  text  of  25  Cyc,  319,  on  the  subject,  is  as 
follows:  "It  is  not  necessary  in  order  to  consti- 
tute actionable  slander  that  the  words  should  amount 
to  a  directly  affirmative  charge  of  fornication,  adul- 
tery or  unchastity;  it  is  sufficient  if  the  words 
were  calculated  to  induce  the  hearers  to  suppose 
and  understand  that  the  person  against  whom  they 
were  uttered  was  guilty*  of  unchastity."  In  the 
same  volume  at  page  322,  we  find  the  proposition 
laid  down  that  if  the  word  "bitch"  or  "slut"  be 
used  under  such  circumstances  ajid  in  such  con- 
nection as  to  show  that  they  were  intended  and 
understood  to  mean  an  imputation  of  whoredom, 
they    may    be    actionable. 

If  the  defamatory  words  were  used  for  a  de- 
famatory purpose  —  that  is,  with  an  intention  to 
impute  wrong  conduct  or  import  evil-doing,  they 
should  be  held  actionable,  if  they  are  at  all 
capable  of,  and  ordinarily  do,  bear  the  meaning 
ascribed  to  them  by  the  slandered  person.  31 
Am.  Dec.,  766;  Pedke  v.  Oldham,  Cowper,  275; 
5  East,  463.  In  the  first  case  cited  it  was  held 
that  if  the  words  used,  taken  in  connection  with 
others  uttered  at  the  time,  and  in  connection  with 
the  circumstances,  imported  the  evil  complained  of, 
they    were    actionable. 

We  hold  here  that  the  language  charged,  when 
taken  with  the  connections,  bears  the  evil  import 
oomplained    of,  *  to-wit:     the    imputation    of    unchas- 
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tity.  The  rule  succinctly-  announced  in  our  Ten- 
nessee cases  of  Watson  v.  Nichols,  6  Hum.,  174; 
Oibson  V.  Tarter,  5  Sneed,  644;  Bell  v.  Fams- 
worth,  11  Hum.9  ^08,  and  Bank  v.  Bowdee  Bros., 
8  Pickle,  723,  is  to  the  effect  that  if  the  slan- 
derous imputation  can  be  collected  from  the  lan- 
guage used ;  if  when  taken  together  and  in  con- 
nection with  the  surroundings,  thie  words  impute 
the  evil  or  bad  trait  claimed  for  them,  when  con- 
strued in  their  obvious,  popular  and  plain  sense, 
they  are  actionable  without  any  inducement  or  in- 
nuendo. 

The  assignment  of  error  to  the  effect  that  the 
Court  erroneously  overruled  the  demurrer  is  not 
well    taken. 

The  specific  complaint  in  the  fifth  assignment 
is  that  the  Court  should  not  have  assumed  to 
determine  that  this  language  imputed  unchastlty^ 
but  should  have  submitted  their  meaning  to  the 
jury.  The  meajaing  of  this  language  could  have 
properly  been  submitted  to  the  jury,  but  in  view 
of  the  construction  placed  upon  it  by  us,  we  are 
of  the  opinion  that  no  prejudicial  error  was  com- 
mitted. The  fifth  assi^ment  of  error  is  there- 
fore   overruled. 

2:  In  the  second  assignment  of  error  it  is  in- 
sisted that  there  is  no  testimony  to  support  the 
vedict,  and  that  there  is  a  fatal  variance  between 
the.  language  charged  and  that  proven.  The  deteiv 
mination    of    the    exact    words    used   was    within    the 
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province  of  the  jury.  We  can  examine  the  evi- 
dence for  the  purpose  only  of  ascertaining  what 
words    of    the    charge    find    support. 

The  rule  in  Tennessee  is  that  the  substance  of 
the  charge  must  be  proven  as  laid  down  in  the 
words  of  the  declaration,  and  that  proof  of  equiv- 
alent or  synonymous  words  is  not  sufficient.  Rob- 
erts V.  Lamb,  9  Pickle,  343.  This  rule,  which 
cannot  be  departed  from,  makes  the  bringing  of 
slander  suits  quite  hazardous.  It  must  be  admitted* 
that  s(xnetime8  its  application  will  defeat  a  meri- 
torious action.  We  shall,  therefore,  bear  in  mind 
the  cognate  rule  that  the  plaintiff  is  not  required 
to  prove  all  the  words  laid  down,  but  only  enough 
of    them    to    make    out    the    charge. 

The  vital,  substantive  words  here  prov«a  are, 
''the  bitch,  to  get  something  to  f — ."  The  attempt 
of  the  defendant  in  error  was  to  prove  enough 
of  the  language  to  convey  the  imputation  that  she 
had  been  guilty  of  sexual  intercourse,  and  this  is 
all  that  is  required.  Roberta  v.  Lamb,  supra; 
MilUr  V.  Nuckolls,  4  L.  R.  A.  {'S.  S.),  149. 
It  will  be  noted  that  the  only  variance  is  in 
the  uncertainty  of  the  verbal  complement,  "plotting'' 
or    "triggering,"    in    place    of    "trying." 

Upon  looking  to  the  testimony  we  find  proof  to 
the  effect  that  the  plaintiff  in  error  used  the  fol- 
lowing terms,  or  words,  ais  laid  down  in  the  dec- 
laration :  "The  bitch,  she  is  —  to  get  something  to 
i — ^."       There    is    uncertainty    as    to    whether    plain- 
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tiff  in  error  used  the  expression,  "damn  bitch," 
or  "whorish  bitch;"  he  used  the  one  or  the  other. 
We  do  not  find  any  testimony  in  the  record  that 
he  used  the  expression:  "She  is  trying  to  get 
something  to  f — ;"  rather,  the  proof  is  that  he 
said,  after  using  the  word  "bitch,"  "She  is  'plot- 
ting'   or    'triggering/    to    get    something    to    f — ." 

We  are  of  the  opinion  that  there  is  testimony 
showing  that  the  plaintiff  in  error  used  enough 
'of  the  identical  words  laid  in  the  declaration  to 
import  the  charge  of  unchastity,  and  that  the  va- 
riance to  be  noted  with  reference  to  the  adjective 
"damn,"  and  the  verb  "trying,"  should  not  be  held 
fatal    to    her    recovery. 

It  is  unnecessary  for  plaintiff  to  prove  all  of 
the  words  laid,  or  prove  more  than  those  laid. 
Nor  is  it  fatal  if  there  be  a  variance  in  the 
proof  of  some  of  the  words  not  vital  and  sub- 
stantive. Hancock  v.  Stephens,  11  Hum.,  509; 
32  Cent.  Die,  pages  ^2227,  2397.  It  is  sufficient 
if  enough  of  the  words  to  import  the  charge  of 
unchastity  be  established.  Zfetrf.  Proof  of  enough 
of  the  words  to  reasonably  import  the  imputation 
contended  for  is  sufficient  to  take  the  case  to  the 
jury,  although  there  be  a  failure  to  prove  a 
number  of  the  other  words  charged.  If  there  be 
testimony  supporting  enough  of  the  words  laid  to 
import  the  charge  that  the  female  was  practicing 
whoredom,  the  variance  is  not  fatal.  32  Cent. 
Dig.,    2238.      It    was    held    in    the    case    of    Thomas^ 
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V.  Fishery  71  HI.,  576,  that  the  failure  to  prove 
an  emphasizing  adjective  was  not  a  fatal  variance. 
It  has  likewise  been  held  that  a  variance  in  one 
of  the  verbs  charged  would  not  be  fatal.  32 
Cent.  Dig.,  2238,  also  2227.  In  Miller  v.  Nuck- 
olls, supra  J  an  action  similar  to  this,  it  was  held 
that  a  failure  to  prove  several  material  words  laid 
was  not  fatal  if  enough  of  the  words  laid  were 
proven  to  import  the  charge  that  the  plaintiff  had 
had  an  ill^timate  child.  See  also  cases  cited  in 
25    Cjc,    488,    and    notes. 

3.  The  third  assignment  of  error  is  predicated 
upon  the  action  of  the  Court  in  overruling  cer- 
tain objections  to  some  parts  of  the  testimony  of 
a  Mr.  Crigger,  a  witness  for  the  defendant  in 
error.  This  witness  was  asked  as  to  his  under- 
standing of  the  person  to  whom  Mr.  Cohen  re- 
ferred when  he  used  the  expressions  laid  in  the 
declaration. 

It  was  improper  for  the  witness  to  have  been 
thus  interrogated,  but  we  are  of  the  opinion  that 
the  error  was  entirely  harmless.  It  is  shown  that 
on  the  day  in  question  the  defendant  in  error 
was  the  exchange  girl,  and  that  the  language  used 
by  Mr.  Cohen  applied  to  her,  and  her  alone. 
The  attention  of  Cohen  was  called  to  the  fact 
that  he  was  using  improper  language  toward  a 
woman;  the  words  themselves  reveal  the  fact  that 
he  was  talking  about  some  female.  It  was  kifown 
to    a    number    of    the    hearers    that    the    defendant 
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in  error  was  then  at  the  operating  exchange,  and 
that  '  the  epithets  of  the  plaintiff  in  error  were 
used  with  reference  to  her.  It  is  immaterial  that 
plaintiff  in  error  did  not  know  her  name  or  her 
relationship  to  any  one  present.  The  slander  was 
just  as  effective,  and  she  was  as  much  the  object 
of  his  vile  imputation  as  if  she  had  been  spe- 
cifically referred  to.  For  these  reasons  the  error 
complained  of  does  not  affect  the  merits,  and  is 
not    grave    enough    to    warrant    a    reversal. 

It  is  in  this  connection  urged  that  there  is  no 
averment  in  the  declaration  to  the  effect  that  the 
defamatory  words  applied  to  the  defendant  in 
error.  This  is  a  misappreheflsion  upon  the  part 
of  counsel.  The  declaration  explicitly  avers  that 
the  language  used  was  spoken  of  and  concerning 
her,  and  that  by  it  the  plaintiff  in  error  intended 
to  impute  to  her  (Miss  Pinson)  the  charge  of 
fornication. 

The    third    assignment    of    error    is    overruled. 

4.  The  fourth  assignment  of  error  complains  of 
an  alleged  error  committed  by  the  Court  in  giv- 
ing in  charge  the  following  instruction  with  refer- 
ence to  positive  and  negative  testimony.  "There 
is  what  is  known  in  the  law  as  positive  and  neg- 
ative testimony.  Positive  testimony  is  where  a 
witness  says  he  was  present  and  saw  or  heard  a 
thing,  and  negative  testimony  is  where  the  testi- 
mony is  where  a  witness  says  he  was  present  and 
did    not    see    or    hear    a    thing.      Where    witnesses  of 
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equal  credibility  are  positively  and  negatively  testi- 
fying about  a  matter,  positive  testimony  is  enti- 
tled to  be  given  greater  weight  than  negative  tes- 
timony." 

It  is  urged  that  it  was  error  to  thus  instruct 
the  jury  without  a  further  explanation  and  a  more 
direct  application  of  the  rules  governing  this  spe- 
cies of  testimony.  The  instruction  seems  to  lay  down, 
as  far  as  it  goes,  a  correct  rule  with  reference 
to  positive  and  negative  testimony.  If  the  plain- 
tiff in  error  desired  an  elaboration  of  the  law, 
he  should  have  requested  the  Court  to  extend  his 
instructions  so  as  to  cover  the  omitted  features. 
His  failure  to  make  such  request  must  be  con- 
strued by  us  as  a  waiver  of  any  right  to  com- 
plain of  the  meagemess  of  the  instructions  given. 
Maxwell    v.    HUl,    6    Pickle,    584. 

A  number  of  Courts  hold  that  a  charge  upon 
the  relative  weight  of  positive  and  negative  testi- 
mony is  an  invasion  of  the  province  of  the  jury. 
But  the  practice  of  giving  such  instructions  has 
been  acquiesced  in  so  long  by  the  courts  of  Ten- 
nessee that  it  may  be  said  to  be  firmly  estab- 
lished. In  addition,  no  such  question  has  been 
raised  by  the  appellant  for  our  decision.  This 
assignment    of    error    is    overruled. 

5.  Plaintiff  in  error  complains  in  his  last  assign- 
ment that  the  verdict  is  excessive,  and  indicates 
passion  and  prejudice.  In  this  connection  he 
brings    to    our    attention    the    fact    that    he   is    a  Jew 
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merchant  of  limited  means.  If  he  uttered  the 
language  charged  to  him  in  the  first  count  (and 
the  jury  have  so  found),  we  are  unable  to  see 
that  the  jury  were  actuated  by  passion^  caprice 
or  prejudice.  There  is  nothing  in  the  verdict  to 
suggest  that  the  jury,  in  awarding  a  recovery 
to  this  young  woman,  were  actuated  by  any  other 
motive  than  a  desire  to  compensate,  her  for  her 
wrongs,  and  to  punish  the  plaintiff  in  error  for 
his  unwarranted  assault  upon  her  reputation  for 
chastity.      This    assignment    of    error    is    overruled. 

The  fact  that  the  plaintiff  in  error  is  a  Jew 
does  not  absolve  him  from  the  consequ^ices  of 
uttering  vile  slanders  any  more  than  if  he  were 
a  Gentile,  nor  does  it  lie  with  him  to  urge  his 
lowly  condition  and  his  nationality  as  foundations 
for  the  argument  that  his  slanders  would  carry 
no    weight    and    would    produce    no    injuries. 

We  see  no  error  in  this  record  that  calls  for 
a  reversal  and  a  remanding  for  a  new  trial. 
The  judgment  of  the  lower  Court  is,  therefore^ 
affirmed,    with    costs. 
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Shabpb    &    IIoBx    V.    Joseph    W.    Bybns. 

(Nashville.       October    Term,    1910.) 

1.  Real  Ebtatb  Aezzm.    Rights  of  to  commiasUms. 

Where  real  estate  agents  enter  into  a  contract  with  the  owner 
of  property  to  make  a  lease  of  certain  pTC^;>erty,  and  to  receive 
commissions  for  the  making  of  the  lease,  commissions  can  be 
claimed  only-  on  actual  consummation  of  a  lease.  The  mere 
procuring  of  a  proposed  lessee  will  not  be  suffidenit  to  entitle 
them  to  commissions.     (Post.,  p.  115.) 

Cases  cited  and  approved :  Briggs  v.  Rowe,  1  Abb.  Dec.  (N.  T.), 
189,  4  Keys  (N.  Y.),  444;  Burnett  v.  Edling,  19  Tex.  Civ.  Awk, 
711;  Perker  Y.  Walker,  2  Pickle,  572;  Parker  v.  Building  d 
Loan  Asso,,  55  W.  Va.,  134. 

2.  Same.    Same, 

Real  estate  agents  who  undertake  to  lease  property,  with  knowl- 
edge of  the  defective  title  of  the  owner,  where  their  commis- 
sions depend  upon  leasing,  if  the  defects  of  title  prevent  the 
consummation  of  the  lease,  are  not  entitled  to  commissions. 

Cases  dted  and  distinguished :  (yheath&m  v.  Yarhrough,  6  Pickle, 
77;  WoodaU  v.  Foster,  7  Pickle,  197. 

3.  Same.    Same, 

Real  estate  agents  are  not  entitled  to  commissions  when  their 
undertaking  Is  to  lease  certain  property,  where  they  furnish 
a  proposed  lessee  who  refuses  to  consummate  the  lease  with- 
out fault  on  the  part  of  the  owner. 


Fbom    Davidson    County. 

Appeal     from     the     Chancery     Court     of     Davidson 
County.      John    Allison,    Chancellor. 

9 
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J.  P.  Helms,  Percy  Kinnaibd  for  Complain- 
ants. 

Chas.    C.    TkabuSj    for    Defendants. 

Hughes,  Judge,  delivered  -the  opinion  of  the 
Court. 

This  suit  involves  the  right  of  real  estate  agents 
to  commissions.  Complainants  allege  in  their  origi- 
nal bill  that  they  are  licensed  real  estate  agents 
of  the  city  of  Nashville,  and  that  they,  "at  the 
request  and  under  the  employment  of  defendant, 
obtained  a  renter  for  the  storehouse'  of  the  wife 
of  the  defendant,"  situated  in  Nashville.  They  set 
out  in  their  bill  a  writing  signed  by  the  defend- 
ant, Joseph  W.  Byrns,  in  which  it  is  recited,  ^'I 
hereby  authorize  Sharpe  &  Horn,  agents,  to  lease 
the  house  owned  by  my  wife,",  which  writing 
shows  the  terms  on  which  the  lease  was  author- 
ized, and  allege  that  they  procured  the  acceptance 
of  this  proposition  to  lease  by  a  lessee  who  "was 
financially  able  and  willing  and  ready  to  comply^' 
with  the  terms  of  leasing,  but  allege  that  after 
this  time  a  disagreement  as  to  the  proper  con- 
struction of  the  contract  arose  between  Joseph  W. 
Byrns,  the  defendant,  and  the  proposed  lessee,  and 
that  Byrns  "then  declined  and  refused  to  perform 
said  contract,"  and  charge  that  it  was  alone  his 
fault    that    the    contract    was    not    fulfilled    in    all    re- 
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spects.  The  bill  alleges  "that  complainants  made 
a  definite  contract  with  defendant  that  their  com- 
missions for  making  said  lease  was  to  be  the  sum 
of  $500,"  and  charge  that  this  amount  defendant 
refused  to  pay.  It  is  further  alleged  that  after 
the  defendant  had  refused  to  carry  out  the  con- 
tract with  the  proposed  lessee  defendant  then  placed 
the  same  property  in  the  hands  of  another  real 
estate  agent,  who  consummated  a  lease  contract  be- 
tween   the    parties. 

The  defendant  answered  the  bill  denying  that  he 
had  employed  the  complainants  as  real  estate 
agents,  or  that  they  had  represented  him,  and  de- 
nying that  they  had  performed  the  services  alleged, 
and  denying  that  he  had  promised  to  pay  them 
any  conmiission  whatever.  The  answer  then  sets 
up  and  pleads  that  defendant  was  approached  by 
complainants  and  asked  if  he  would  rent  the  house 
in  question  to  a  desirable  tenant  that  the  com- 
plainants '  claimed  to  have,  and  that  at  the  request 
and  solicitation  of  complainants  he  finally  stated 
the  terms  on  which  he  would  be  willing  to  ap- 
prove a  lease  of  the  property,  but  that  he  at  the 
time  disclosed  to  complainants  the  "condition  of  the 
title  of  the  property,"  which  is  shown  to  have 
been  a  life  estate  in  the  wife  of  defendant 
Byrns.  Defendant  states  further  that  "at  the 
tamest  request  and  solicitation  of  complainants  he 
embodied  in  a  writing  the  terms  upon  which  he 
would     approve     a     lease,"     but     avers     that     at     the 
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time  this  writing  was  submitted  it  was  distinctly 
understood  that  a  regular  lease  embodying  the 
provisions  containing  the  proposition  and  such 
other  provisions  as  are  usual  and  customary  in 
lease  contracts,  should  be  drawn  up  between  the 
parties,  the  lessor  and  the  lessee.  It  is  further 
alleged  in  the  answer  that  when  it  came  to  exe- 
cuting the  formal  lease  between  the  defendant  and 
the  lessee  that  complainants  claim  to  have  procured 
the  proposed  lessee  refused  to  consummate  the 
agreement  by  leasing  the  property  except  by  em- 
bracing conditions  not  provided  for  in  the  prop- 
osition that  defendant  had  submitted  setting  fordi 
the  terms  on  which  he  would  lease.  It~  is  alleged 
that  this  demand  of  the  proposed  lessee  fpr  incor- 
porating into  the  contract  of  lease  conditions  not 
provided  for  in  the  proposition  submitted  by  de- 
fendant was  the  cause  of  the  failure  to  consum- 
mate the  lease.  The  answer  then  alleges  further  that 
after  the  negotiations  between  the  defendant  and  the 
proposed  lessee  resulted  in  a  failure  to  reach  an  agree- 
ment, and  after  the  matter  had  been  dropped,  another 
real  estate  agent  approached  him,  and  without  dis- 
closing who  his  principal  was,  sought  to  lease  the 
same  property  for  and  on  behalf  of  a  desirable  tenant, 
who  finally  proved  to  be  the  proposed  lessee  with 
whom  complainants  had  been  negotiating,  and  with 
whom,  as  a  result  of  the  efforts  of  this  last  named 
agent    a    lease    was    finally    consummated. 

We  have  very  carefully   read   the  entire   record   re- 
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peatedly  and  have  come  to  the  conclusion  that  the 
decision  of  this  case  must  depend  on  the  nature  of 
the  contract  between  complainants  and  defendant,  and 
on  whether  it  was  the  fault  of  the  defendant  or  the 
fault  of  the  proposed  lessee  that  the  contract  was  not 
consummated  between  the  parties  at  the  time  com- 
plainants were  seeking  to  furnish  a  lessee.  We  find 
some  sharp  conflicts  in  the  testimony  on  very  material 
facts.  But  on  the  question  of  defendant's  having 
informed  complainants  of  the  condition  of  his  wife^s 
title  the  only  positive  testimony  is  that  given  by 
defendant  himself,  who  swears  that  when  they  first 
appr6aehed  him  on  the  question  of  the  leasing  of  the 
property  he  told  them  of  the  condition  of  his  wife's 
title.  He  swears  positively  that  he  told  this  to  Mr. 
Sharpe,  of  the  firm  of  Sharpe  &  Horn,  and  Mr. 
Sharpe  makes  no  denial  of  this  statement. 

The  proposed  lessee  was  a  Mr.  Davie,  and  the 
record  discloses  that  he,  preceding  the  time  that  he 
had  spoken  to  Sharpe  &  Horn  about  leasing  the  prop- 
erty in  question  from  defendant,  had  employed  another 
real  estate  agent  who  attempted  to  lease  for  him  the 
same  pro.perty,  and  Mr.  Byms  swears  that  he  had 
told  this  agent  who  had  the  matter  of  leasing  the 
property  in  hand  about  the  condition  of  the  title. 
There  is  no  question  whatever  that  this  first  agent 
who  had  the  matter  in  hand  was  the  agent  of  Mr. 
Davie.  Mr.  Davie  admits  that  he  went  to  this  first 
agent  himself  and  sought  his  services,  and  admits  that 
he  later  discharged  him  because  his  services  were  not 
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satisfactory,  thus  admitting  such  facts  as  to  the  em- 
ployment and  discharge  of  this  real  estate  agent  who 
first  had  the  matter  in  htpd  as  show  that  he  was  the 
agent  of  Davie  rather  than  the  agent  of  defendant 
Byrns.  The  disclosure  of  the  condition  of  title  to 
this  first  agent  by  Byrns  was  in  legal  effect  a  dis- 
closure to  his  principal,  Mr.  Davie.  In  fact,  Mr. 
Davie  admits  in  his  evidence  that  he  learned  the  con- 
dition of  the  title  at  some  time  during  the  negotia- 
tions, but  says  he  is  not  able  to  give  the  time.  We 
think  there  is  no  doubt,  and  find  as  a  fact,  that  Mr. 
Davie,  when  he  agreed  to  lease  the  property,  knew 
that  Mrs.  Byrns  was  the  owner  of  the  property,  and 
that  she  owned  only  a  life  estate. 

Now,  when  it  came  to  closing  the  contract  between 
Byrns  and  Davie,  at  the  time  complainants  were 
acting  in  the  matter,  Mr.  Davie  exacted,  among  other 
things,  a  stipulation  providing  that  in  case  Mrs.  Byrns 
should  die  during  the  lease,  which  was  for  ten  years, 
she  should  bind  her  separate  estate  to  indemnify  him 
against  any  loss  he  might  sustain  because  of  certain 
expenditures  he  was  imdertaking  to  make  in  repairing 
the  property,  which  would  amount  to  about  $8,000.00. 
This  was  not  embraced  in  the  proposition  submitted 
by  defendant  Byrns  setting  out  the  terms  on  which 
he  would  approve  a  lease.  Mr.  Davie  also  insisted 
that  the  contract  should  contain  other  stipulations 
which  were  not  provided  for  in  the  terms  submitted 
by  Byrns.  Defendant  and  Davie  differ  somewhat  in 
their  testimony  as  to  what  was  the  precise  difference 
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between  them  that  prevented  the  execution  of  the 
lease  contract,  but  Mr.  Byms  swears  most  positively 
that  it  was  because  of  the  insistence  of  Mr.  Davie  on 
these  matters  that,  the  original  proposition  submitted 
by  him  did  not  provide  for;  while  Mr.  Davie  is  not 
certain  in  his  testimony  about  these  miltters.  He,  at 
some  points  in  his  testimony,  says*  that  he  was  insist- 
ing on  only  certain  conditions,  especially  on  requiring 
the  lessors,  Byms  and  wife,  to  keep  the  roof  in 
repair;  but  he  finally  admits  in  his  cross-examination 
that  he  exacted  as  conditions  of  entering  into  the 
contract  all  the  stipulations  that  he  had  asked,  indud* 
ing  that  as  to  indemnity  from  Mrs.  Byms,  and  others 
not  embraced  in  the  original  proposition  submitted  by 
Mr.  Byms  on  ^the  terms  of  which  the  lease  was 
authorized.  Mr.  Davie  shows  that  his  memory  of 
details  and  incidents  is  very  poor.  From  his  entire 
testimony  we  think  he  means  to  swear  truthfully,  but 
it  is  apparent  that  his  memory  of  details  cannot  be 
relied  on.  We  therefore  credit  the  statements  of 
Mr.  Byms  on  these  matters  of  difference,  and  find 
as  a  fact  that  it  was  the  fault  of  Mr.  Davie,  rather 
than  the  fault  of  Byms,  as  charged  in  the  bill,  that 
prevented  a  consummation  of  the  lease  at  the  time 
complainants  were  acting  in  the  matter. 

Other  facts  to  which  attention  should  here  be  called 
are  these:  The  bill  alleges,  as  has  been  stated,  ^^that 
complainants  made  a  definite  contract  with  defendant 
that  their  commission  for  maJcing  said  lease  was  to 
be  the  sum  of  $500.00 ;"    and  they  copy  ^  into  their 


120  COURT  OF  CIVIL  APPEALS, 

Sharpe  &  Horn  v.  ByriiB 

bill  a  writing,  the  original  of  which  is  filed  also  as 
an  exhibit  to  the  bill,  which  recites,  ^'I  hereby 
authorize  Sharpe*  &  Horn,  agents,  to  lease  the  house 
owned  by  my  wife,"  which  writing  was  signed  by 
defendant  Byms.  Thus  it  is  dear  that  the  bill  is 
based  on  the  theory  that  the  employment  was  to  lease 
the  property ;  and  *  the  oonmiissions  were  to  be  paid 
for  ^'making  said  lease/'  and  the  power  conferred  on 
the  agent  by  the  writing  was  ^Ho  lease/*  not  to  merely 
furnish  a  lessee,  or  merely  to  bring  the  parties  to- 
gether. And  it  could  hardly  be  contended  that  the 
undertaking  was  simply  to  bring  the  parties  together, 
for  the  reason  that  they  had  once  before  been  brought 
together  by  another  agent.  Complainants  in  their 
testimony  also,  while  not  clear  and  positive  as  to 
what  their  commissions  should  depend  on,  hold  out 
the  same  idea  that  it  was  for  maJcing  a  lease — ' 
actually  consummating  it.  This  they  continued  to  try 
to  accomplish  after  they  had  brought  the  parties 
together  for  the  second  time. 

Having  reached  this  conclusion  as  to  the  facts,  the 
next  question  is,  what  is  the  law  In  the  case  of 
Cheatham  v.  Yarhrough,  6  Pickle,  77,  real  estate 
agents  were  allowed  commissions  although  no  sale  was 
made,  the  Court  announcing  the  rule  on  which  that 
case  was  made  to  depend  in  the  following  language. 

"The  just  and  well  settled  rule  of  law  requires  that 
the  agent  shall  be  paid  his  compensation  when  he 
procures  a  purchaser  who  is  acceptable  to  the  prin- 
cipal,   and   ready,    able,    and   willing  to   buy    on    the 
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agreed  terms,  though  in  fact  the  sale  be  not  ultimately 
consummated,  provided  Us  consummation  is  prevented 
by  the  fault,  refusal^  or  defective  title  of  the  prin- 
dpal/* 

This  same  language  is  again  used  by  the  Supreme 
Court  of  Tennessee  in  Wooddll  v.  Foster,  7  Pickle, 
197. 

In  19  Cyc,  267  to  269,  the  following  is  annoimced 
as  the  law: 

"Thus,  if  ihe  trade  falls  through  because  the 
principal  insists  upon  a  change  in  the  terms  upon 
which  he  authorized  the  broker  to  negotiate,  the 
commission  is  due.  To  entitle  a  broker  to  a 
commission  for  negotiating  a  transaction  which  failed 
of  consummation,  however,  the  failure  must  be 
due  to  the  refusal  or  default  of  the  principal. 
*  *  *  A  broker  employed  to  effect  a  sale 
or  a  lease  of  property,  or  employed  to  effect  a 
loan  on  the  security  of  real  estate,  is  entitled  to 
a  ccnmiission,  although  the  transaction  fails  of 
ccmsummation  because  of  a  defect  in  the  princi- 
pal's title,  provided  that  the  broker  himself  is  not 
at  fault,  and  that  he  does  not  know  of  the  de- 
feet    at    the    time    of    finding    the    customer." 

In  that  recently  published  work.  Walker's  Law 
of  Beal  Estate  Agency,  Section  449,  pages  286-6, 
it    is    said : 

'^Where  a  broker  is  employed  to  sell  or  ex- 
change property  the  terms  of  employment  may  re- 
quire   the    completion    of    the    contract    or    transfer 
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of  the  title  before  compensation  is  earned,  iinleeB 
the  act  of  the  principal  has  prevented  perform- 
ance.    *     *     * 

'^Whether  the  contract  makes  the  right  to  com- 
missions depend  upon  consummation,  a  broker  can- 
not recover  commissions  tmless  the  contract  has 
been    consummated    and    the    money    paid.     *    *    * 

^^A  broker  employed  to  secure  a  loan  does  not 
earn  his  conunissions  by  merely  procuring  a  lender 
who  offers  to  nuike  the  loan,  but  who,  after  accept- 
ance by  the  borrower,  refuses  to  consummate  tiie 
transaction.     *     *     ♦ 

^^To  entitle  a  real  estate  broker  to  his  commis- 
sions he  must  produce  a  person  who  actually  pur^ 
chases  the  property  by  complying  with  the  terms 
agreed  upon,  unless  his  failure  to  do  so  is  caused 
by    the    faults    of    the    vendor.     *     *     » 

^^A  broker  employed  to  effect  a  sale  is  not  en- 
titled   to    commissions    until    consununation." 

The  omissions  from  the  above  paragraphs  quoted 
from  Walker's  Law  of  Beal  Estate  Agency,  de- 
noted by  the  ellipses,  are  omissions  of  authorities 
only.  The  text  of  each  paragraph  is  just  as 
found  in  the  work.  Many  cases  are  cited  in  sup- 
port of  these  propositions,  among  which  is  the 
case  of  Richard  v.  Johnson,  31  Md.,  250,  1  Am. 
Bep.,  49.  On  turning  to  this  case  as  found  offi- 
cially reported  in  31  Md.,  it  is  seen  that  the 
paragraph  of  the  next  text  to  the  last  quoted  is 
the     exact    language    of    the    syllabus    there    found, 
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and  that  the  holding  of  the  Court  is  correctly  set 
out    in    the    syllabus. 

The  case  of  Briggs  v.  Bowe,  1  Abb.  Dec.  (N". 
Y),  189  (another  case  cited),  like  the  case  at 
bar,  is  where  negotiations  brought  about  by  real 
estate  agents  had  terminated  without  resulting  in  a 
deal,  but  when  afterward  resumed  through  other 
means  resulted  in  a  deal.  It  was  there  held  as 
stated    in    the    syllabus: 

'^Although  under  general  employment  to  sell  real 
estate,  a  broker  is  entitled  to  be  protected  against 
unfairness  or  fraud,  and  the  owner  cannot  avail 
himself  of  the  broker's  services  in  finding  a  pur- 
chaser, and  then,  by  taking  the  negotiations  in  his 
own  hands,  and  reducing  the  price,  effect  a  sale 
to  the  same  purchaser  and  refuse  to  pay  commis- 
sions. Yet,  if  the  broker  accept  an  employment 
that  makes  his  right  to  commissions  depend  on 
procuring  a  purchaser  on  specified  terms,  he  can- 
not recover  if  he  does  not  perform  that  service, 
unless  the  employer  interfered  and  prevented  per- 
formance.'' 

The   brokers   in   that   case   were    denied   a   recovery. 

In  the  case  of  Briggs  v.  Bowe,  as  it  is  found 
reported  in  4  Keys  (N.  Y.),  at  page  444,  it  is 
said: 

"If  the  broker  sees  fit  to  accept  an  employ- 
ment, the  just  and  fair  import  of  which  makes 
bis  title  to  commissions  depend  upon  his  securing 
a    purchaser    on    terms    that    are    specified,    he    must 
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perform  the  undertaking,  just  aa  any  party  must 
perform  his  contract  in  order  to  claim  his  com- 
missions." 

In  Burnett  v.  Edling,  19  Tex.  Civ.  App.,  711, 
48  S.  W.,  775,  it  is  held,  as  stated  in  the 
tenth  division  of  the  syllabus  found  in  the  case 
as    officially    reported : 

'^Plaintiffs  in  an  action  for  commissions  on  sales 
they  could  have  made  are  not  entitled  to  recover 
unless  they  show  that  such  prospective  sales  were 
of  land  which,  under  the  contract,  they  had  the 
agency  to  sell,  and  on  terms  defendant  had  agreed 
to,  and  that  defendant  prevented  said  sales,  and 
that  the  prospective  purchasers  were  presented  to, 
or  their  offer  made  known  to,  the  defendant,  and 
that  they  were  ready  and  willing  to  buy  and  pay 
for    the    land    according    to    the    proposed    contract." 

In  Parker  v.  Building  &  Loan  Association,  55 
W.  Va.,  134,  46  S.  E.,  811,  the  holding  as  ex- 
pressed in  the  syllabus  of  the  case  as  officially 
reported  is: 

"Under  a  special  contract  between  an  owner  of 
real  estate  and  an  agent  for  the  sale  thereof,  on 
commission,  at  a  price  agreed  upon,  the  agent  can- 
npt  recover  his  commission  without  proving  that 
he  had  actually  made  a  sale  at  the  price  stipu- 
lated, unless  it  appear  that  his  principal  has  wrong- 
fully prevented  the  making  of  a  sale  at  such 
price    which    would    have    been    made    but    for    his 
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interference,  or  has  waived  the  strict  performance 
of    the    contract" 

On  the  question  of  the  effect  of  the  agent's 
knowledge  of  the  condition  of  the  title  the  lan- 
guage  of  the  opinion  of  the  majoity  of  the  Court 
in  Parker  v.  Walker,  2  Pickle,  672,  is  also  here 
applicable.      It    is    there    said: 

''The  question  as  to  whether  the  title  of  Walker 
was  or  was  not  good,  is  wholly  immaterial.  If 
it  was  bad,  and  the  sale  defeated  on  that  account, 
the  broker,  by  all  the  authorities,  is  entitled  to 
the  commissions,  unless  he  was  apprised  of  the 
defective  title,  and  undertook,  with  such  knowledge, 
to    find    a    purchaser." 

The  same  consideration  entered  into  the  opinion 
in  the  case  of  Cheatham  v.  Yarbrough,  6  Pickle, 
78,  where  it  is  said,  in  speaking  of  the  lack  of 
knowledge    by    the    agents    of    the    condition    of    the 

title : 

''Cheatham  had  said  nothing  to  tha  plaintiffs  about 
his  title,  and  they  had  no  knowledge  of  its  de- 
fective character  until  discovered  and  disclosed  by 
the   purchaser." 

So,  in  view  of  these  facts:  (1)  that  the  agents, 
Sharpe  &  Horn,  knew  of  the  condition  of  the  title, 
and,  possessed  of  that  knowledge,  undertook  to  actu- 
ally procure  a  lessee,  and  make  a  lease;  and  (2) 
that  Davie,  the  proposed  lessee,  with  knowledge  of 
the  condition  of  the  title,  entered  into  the  prelim- 
inary   agreement'  to    lease,    but    when    it    came    to 
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consummating  the  lease  attempted,  contrary  to  his 
preliminary  agreement,  and  for  the  purpose  of  pro- 
tecting himself  from  loss  in  case  of  Mrs.  Byrns' 
death  during  the  life  of  the  lease,  to  impose  con- 
ditions not  within  the  scope  of  the  preliminary 
agreement,  and  refused  to  lease  because  he  could 
not  thus  chajige  the  preliminary  agreement,  we  are 
of  the  opinion  the  agents  were  not  entitled  to 
commissions.  Either  of  the  two  reasons  set  out 
would  be  suflScient  to  defeat  the  right  to  commis- 
sions,   under    the    authorities. 

As  already  stated,  it  is  allied  in  the  bill  that 
complainants  are  licensed  real  estate  agents,  yet 
no  evidence  of  their  being  licensed  appears  in  the 
record,  although  the  answer  of  defendant  calls  for 
proof  of  this  allegation.  Under  the  holdings  in 
Stevenson  v.  Ewing,  3  Pickle,  46,  and  Cary-Lomr 
bert  Lumber  Co.,  v.  Thomas,  8  Pickle,  687,  it 
would  possibly  be  our  duty  to  repel  complainants 
from  the  courta  for  this  reason,  but,  as  no  assign- 
ment of  error  is  based  on  this  omission  to  prove 
that  complainants  are  licensed  real  estate  agents, 
we  base  our  decision,  of  the  cause  on  the  other 
grounds    stated    in    this  opinion. 

The  view  we  take  of  the  case  also,  makes  it 
unnecessary  to  pass  on  the  disputed  question  of 
fact  as  to  whether  Byrns  agreed  to  pay  the  $650 
as  complainants  say  he  did,  but  which  Byrns   denies. 

The  decree  of  the  Chancellor  is  reversed,  and 
the    suit    dismissed    at    complainants'    costs. 
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The     Peudentiai.     Insukance     Company     v,     Louis 

Sambucbtti,    Exbout^b. 

i 

« 

Writ     of     error     denied     by     Supreme     Court,     at 
Jackson. 

1.  New  Triai^ 

A  motion  for  a  new  trial  must  be  made  and  disposed  of  at 
the  term  at  whidi  the  case  is  tried. 

2.  Same.    Nunc  pro  tunc  order. 

If,  as  a  matter  of  fact,  no  motion  for  a  new  trial  was  made  at 
the  trial  term  a  nunc  pro  tunc  order  so  reciting  has  no  yalid- 
ity.  A  nunc  pro  tunc  order  cannot  haye  the  effect  of  sop* 
plying  or  recording  something  that  never  occurred. 

r 

3.  Appeals. 

All  prayers  for  and  grants  of  appeals  in  common  law  causes 
mnst  be  made  and  obtained  at  the  term  at  which  the  cases  are 
tried  and  determined.  An  agreement  or  consent  entered  of 
record  at  a  subsequent  term  will  not  have  the  effect  of  trans- 
ferring a  cause  finally  determined  at  a  former  term  to  the 
Appellate  Court 

f 

4.  Same. 

All  bills  of  exceptions  must  be  signed  and  filed  at  the  term 
during  which  cases  are  heard  and  determined,  or  within  a 
specified  time,  not  beyond  the  statutory  limit  of  thirty  days. 


From    Shelby    County. 

Appeal  in  error  from  the  Circuit  Court  of 
Shelby  County,  Division  2.  Waltbb  Malonb, 
Judge. 
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Peecy    &    Hughes    for    Plaintiff    in    Error. 
Eandolph    &    Eandolfh    for    Defendant  in  Error. 

Mb.     Justice    Hiogins    delivered    the    opinion    of 
the    Oourt 

This  action  was  begun  by  defendant  in  error 
as .  executor  of  one  James  Longinotti  to  recover 
on  a  $5^000  life  insurance  policy  issued  to  his 
testator  by  plaintiff  in  error.  Verdict  and  judg- 
ment were  for  the  amoimt  of  the  policy,  with 
interest.  Plaintiff  in  error  has  brought  the  cause 
to  this  Court  by  appeal,  or,  at  least,  has  attempted 
to  do  so.  Defendant  in  error  is  here  by  writ  of 
error,  and  also  by  a  contention  which  is  in  effect 
a  motion  to  dismiss  the  appeal  and  affirm  the 
judgment  of  the  lower  Court.  Defendant  in  error 
seeks  by  its  petition  for  a  writ  of  error  to  su- 
persede and  have  for  nothing  held  a  certain  order 
of  the  trial  Judge  allowing  the  filing  of  a  mo- 
tion for  a  new  trial  and  granting  an  appeal,  in- 
sisting that  the  motion  for  a  new  trial  and  the 
praying  of  an  appeal  were  not  made  and  entered 
until    after    the    expiration    of    the    trial    term.. 

This  preliminary  question  must  first  receive  con- 
sideration. Without  deciding  the  propriety  of  the 
application  for  a  writ  of  error  for  relief  such  as 
defendant  in  error  desires  in  this  case,  we  are 
of    opinion    that,     in    the    record    as    presented,    the 
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same  benefits  can  be  obtained  by  a  motion  to  dis- 
miBS  or  an  objection  to  the  consideration  of  the 
bill    of    exceptions. 

This  case  was  tried  at  the  January,  1910,  term, 
which  expired  by  law  upon  the  19th  day  of 
March.  The  verdict  was  returned  on  the  14th  of 
March.  'No  motion  for  a  new  trial,  nor  tender 
of  a  bill  of  exceptions,  was  made  during  this 
trial  term.  The  succeeding,  or  March,  term  of 
Court  began  on  Monday,  March  21.  The  Janu- 
ary term  expired  on  the  preceding  Saturday.  On 
Monday,  the  21st,  plaintiff  in  error  filed  with  the 
Clerk  a  lengthy  motion  for  a  new  trial.  The 
motion  dpcket  shows  that  it  was  filed  on  the  first 
day  of  the  March  term,  and  the  paper  itself 
bears  the  statement  of  the  Deputy  Clerk  that  it 
was    filed   on    that    date. 

On  the  25th  of  March,  1910,  plaintiff  in  error 
procured  the  entry  upon  the  minutes  of  a  so- 
called  nunc  pro  tunc  order  or  entry,  reciting  the 
filing  of  a  motion  for  a  new  trial,  and  the  over- 
ruling of  the  same  by  the  trial  Judge,  and  a 
prayer  for  and  the  allowance  of  an  appeal.  At 
the  conclusion  of  this  entry  is  the  following: 
"This  order  having  been  made  on  March  19, 
1910,  and  not  entered  of  record,  is  entered  now 
for    then." 

As  a  matter  of  fact,  as  this  record  indubitably 
shows,    no    such    steps    were    taken    at    the    January, 

10 
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1910,  term.  On  the  30th  of  March  defendant  in 
error  moved  the  Court  to  vacate  the  nunc  'pro 
tunc  order.  Upon  the  question  thus  raised  proof 
in  the  form  of  affidavits  was  heard  by  the  trial 
Judge.  It  appears  that  this  matter  was  heard 
before  the  actual  enrollment  of  the  order  upon 
the  minutes.  The  grounds  upon  which  the  vaca- 
tion of  the  order  was  sought  were  that  the  power 
of  the  Court  over  the  case  had  ceased,  and  that 
it  did  not  have  jurisdiction  to  entertain  a  motion 
for  a  new  trial,  or  to  grant  an  appeal.  The  affi- 
davit of  Col.  Eandolph,  senior  counsel  for  defend- 
ant in  error,  and  of  Judge  Hughes,  representing 
plaintiff  ill  error,  and  of  the  Deputy  Clerk,  who 
had  charge  of  the  clerical  work  of  tke  Court 
from  which  this  case  comes,  were  read.  The  trial 
Judge  also  made  a  lengthy  statement.  The  entry 
on  the  motion  docket  was  also  copied.  The  Court 
disposed  of  the  motion  to  vacate  adversely  to  ap- 
pellee upon  the  sole  ground  that  he  deemed  it  a 
consent  order.  Appellee  took  a  wayside  bill  of 
exceptions.  It  is  now  urged  before  us  by  appel- 
lant that  we  must  presume  that  the  lower  Court 
was  justified  and  had  sufficient  warrant  for  letting 
the  order  stand,  for  the  reason  that  the  wayside 
bill  of  exceptions  does  not  show  that  it  contains 
all  the  evidence  heard  upon  the  matter  involved. 
This  would,  ordinarily,  be  a  conclusive  answer  to 
a  party  complaining  of  the  disposition  of  a  ques- 
tion   of    fact     {Eatherly    v.    State,    10    Cates,  ^371), 
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but  we  apprehend  that  this  presumption,  or  riile, 
cannot  be  invoked  when  it  is  not  a  question  of 
fact,  but  one  of  power,  jurisdiction  and  of  law. 
It  is  possible  that  we  shall  have  to  indulge  the 
presumption  that  the  order  was  entered  by  con- 
sjsnt,  but  it  is  incumbent  upon  us  to  pass  upon 
the  legality  of  the  order  and  its  operation  with- 
out   the    aid    of    any    presumptions. 

Conceding  that  the  mine  pro  tunc  order  was 
entered  by  consent,  we  have  it  teeming  from  the 
record  and  the  admissions  of  plaintiff  in  error 
that  no  motion  of  any  nature  whatever  was  made 
in  this  case  until  after  the  expiration  of  the  term 
at  which  the  case  was  tried.  We  certainly  are 
hot  warranted  in  presuming  otherwise  in  the  face 
of  record  entries  and  the  solemn  admission  of 
counsel. 

After  due  consideration,  we  are  constrained  to 
take  the  position  that  plaintiff  in  error  lost  its 
right  to  be  heard  by  appeal,  and  that  the  insist- 
ence   of    the    defendant    in    error    must    prevail. 

A  nunc  pro  tunc  order  cannot  supply  that 
which  was  not  done,  or  that  which  was  omitted 
altogether.  25  Cyc,  1516.  It  is  elementary  that 
a  motion  for  a  new  trial  must  be  made  at  the 
term  at  which  the  case  is  tried.  Tihbs  v.  An- 
derson, 1  Shannon,  194.  The  same  rule  applies 
to  a  prayer  for  an  appeal.  State  v.  Sneed,  21 
Pickle,  714.  The  Circuit  Judge  has  no  power  to 
enter    upon    his    minutes    a    motion    for    a    new  trial 
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and    prayer    for    and    grant    of    an    appeal    after    the    . 
expiration     of     the    term     at     which     the     case     was 
determined.      Idem, 

After  the  final  adjournment  of  the  trial  term, 
no  one,  not  even  the  Judge  himself,  can  disturb 
or  modify  the  judgments  entered  at  the  trial  term, 
except  for  clerical  errors.  Bagsdaie  v.  Buford,  5 
Hay.,  119;  Ellis  v.  Ellis,  8  Pickle,  471;  Staie 
V.  Sneed,  supra;  State  v.  Dalton,  1  Cates,  547. 
This  rule  forbids  the  entering  of  orders  materially 
affecting    or    changing    judgments,    even    by    consent. 

State    V.    Dalton,    supra^ 

This    is    as    it    should    be.     The    solemn    judgments 

of  courts  of  record  should  be  preserved  inviolate. 
After  rendition  of  judgments  and  expiration  of  the 
trial  term,  it  would  be  dangerous  to  sanction  their 
modification  by  parol  agreement.  If  the  rule  were 
so,  innumerable  circumstances  could  be  imagined  in 
which  judgments  and  decrees  would  depend  for 
their  validity  or  invalidity  upon  matters  not  of 
record.  The  instant  case  is  an  example.  Appellee 
insists  that  he  did  not  consent  by  counsel  or 
otherwise  to  the  order;  appellant  urges  that  it 
obtained  such  consent.  The  safer  rule  is  to  ad- 
here   to    the    inviolability    of    records. 

It  is  well  settled  that  the  record  must  show 
affirmatively  that  an  appeal  was  prayed  for  and 
granted  within  the  time  allowed  by  law  (that  is, 
during  the  trial  term  with  us).  2  Cyc,  1058. 
Nor    can    the    parties,    by    consent,    enter    an    order 
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granting  an  appeal  after  the  expiration  of  the 
term,  or  after  the  time  in  which  an  appeal  must 
be  perfected.  2  Cyc,  536;  Ourley  v.  Bmlroad,  7 
Pickle,  486.  Even  a  bill  of  exceptions  cannot  be 
amended  after  the  expiration  of  the  time  in  which 
to  file  ity  so  as  to  present  a  case  for  the  re- 
viewing Court,  by  consent  or  otherwise.     16  Lea,  736. 

It  is  likewise  beyond  dispute  that  a  bill  of 
exceptions  must  be  filed  during  the  term  at  which 
the  case  is  tried,  or  within  a  period  fixed  by 
order    of    the    trial    Court. 

A  statement  in  the  minutes  of  the  Court  may 
be  shown  by  the  bill  of  exceptions  to  be  untrue. 
Percer  v.  State,  10  Gates,  766*  This  Court  is 
lound  to  take  judicial  notice  of  the  time  of  the 
beginning  of  the  terms  of  the  inferior  courts  of 
the  State.  Pugh  v.  State,  2  Head,  227 ;  16  Cyc, 
912. 

It  results,  therefore,  that  the  motion  to  dismiss 
.the    appeal    must   be    sustained. 
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Xashville     Interurban     Railway     Co.      t\ 

R.    W.    Seat. 

Writ    of    certiorari    denied    by    Supreme    Court. 

1.  Eminent  Domain.    Damages.  -  VaUiea. 

It  is  not  improper  to  allow  witnesses  in  their  estimates  of  dam- 
ages to  a  town  lot  through  which  a  right  of  way  is  aomi^t 
to  mention  as  one  of  its  elements  of  value  its  value  and  use- 
fulness for  pasturage  purposes. 

2.  Same.    Damages.    WUh  reference  to  tohai  period. 

The  jury  in  estimating  damages  consequent  upon  the  taking 
of  a  strip  for  railway  purposes  should  take  into  considera- 
tion the  damages  and  inconveniences  reasonably  to  be  antici- 
pated as  resulting  from  the  proper  construction  and  <^>era- 
tion  of  the  railroad.  The  incidental  damages  should  not  be 
assessed  as  of  the  day  of  the  survey  and  marking  out  of  the 
right  of  way,  but  with  reference  to  the  time  when  the  right 
of  way  shall  have  been  put  to  the  use  for  which  it  is  sought 

8.  Same. 

It  is  not  error  to  permit  witnesses  to  speak  of  conditions  obtain* 
ing  on  the  day  of  trial  if  the  case  is  tried  after  the  roadbed 
is  constructed,  provided  these  conditions  be  such  as  necessa- 
rily result  from  the  proper  construction  and  operation  of  the 
road. 

4.  Same. 

It  is  not  error  to  permit  witnesses  in  their  enumeration  of 
inconveniences  to  refer  to  fences  built  by  the  railroad  in  such 
a  way  as  to  make  a  cut-off  portion  of  the  lot  inaccessible. 

5.  Witnesses.    Opinions, 

Non-expert  witnesses  living  in  the.  neighborhood  who-  are 
acquainted  with  the  property  in  question,  and  knew  it  before 
and  after  the  taking,  and  have  a  general  knowledge  of  real 
estate  values  in  the  community,  may,  after  giving  the  facts, 
state  their  opinion  as  to  the  market  value  ot  the  tract  both 
before  and  after  the  taking. 
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6L  Sams. 

It  was  not  error  for  the  Court  to  allow  some  of  the  witneflees 
to  ezpresB  their  opinions  as  to  valne  witboot  dstailing  the 
facts,  where  all  the  facts  touching  value  had  sereral  times 
been  stated  and  were  understood  by  every  one»  and  where  the 
assnmpticm  upon  the  part  of  the  counsel,  the  Court  and  the 
jury  was  that  each  witness  was  speaking  with  reference  to 
these  facts. 

7.  Same.    Otorter  <m  witness. 

An  owner  of  land  taken  by  condemnation  proceedings  is  per- 
mitted to  express  an  opinion  as  to  the  market  valne  of  the 
property  without  reference  to  his  qualification  to  speak  of 
market  values  in  general. 

&  Same.    Purchase  price  at  private  sale. 

It  is  hat  competent  to  prove  what  the  owner  gave  for  the  prop- 
erty condemned  at  private  sale  some  six  years  beftxre  the 
taking. 


From    Williamson    Couwtt. 


Appeal    in    error   from    the    Circuit    Court   of   Wil- 
liamson    County.      Douglas    Wiklb^    Judge. 

Pitts    &    McCoknico    and    P.    E.    Cox  for  Plain- 
tiff    in    Error. 

EooLESTOK    &    Cook    for    Defendant    in    Error. 

Mb.    Justice    Higgins    delivered    the    opinion    of 
the    Court. 

This    is    a    proceeding    instituted    by    plaintiff    in 
error    to    have    a    fifty-foot    right-of-way    across    a    lot 
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owned  by  the  defendant  in  error  in  the  town  of 
Franklin  condemned  and  appropriated.  Both  par- 
ties were  dissatisfied  with  the  verdict  of  the  jury 
of  view,  and  prayed  an  appeal*  to  the  Circuit 
Judge  and  a  common  law  jury.  The  case  has 
been  twice  tried  in  the  Circuit  Court  of  William- 
son County.  The  first  verdict  was  set  aside  with- 
out protest  from  the  defendant  in  error.  The  sec- 
ond  and  last  verdict  and  judgment  were  for  $265 
and  interest.  A  motion  for  a  new  trial  was  over- 
ruled. Plaintiff  in  error  has  brought  the  case  here, 
and  earnestly  insists  upon  a  reversal.  Owing  to  the 
number  of  times  this  matter  has  been  litigated, 
we  are  not  disposed  to  reverse  and  remand  unless 
convinced  of  errors  vitally  affecting  the  merits. 
Ko    question    of    incidental    benefits    is    before    us. 

The  first  assignment  of  error  criticises  the  action 
of  the  Circuit  Judge  in  permitting  several  wit- 
nesses to  testify  with,  respect  to  the  value  and 
usefulness    of    the    lot    as    pasture    land. 

The  proof  shows  that  the  lot  affected  was  an- 
nexed to  the  home  of  the  defendant  in  error, 
and  was  used  by  him  chiefly  as  a  cow  pasture. 
It  had  a  good  stand  of  grass,  and  through  it  ran 
a  fine  branch.  The  testimony  clearly  shows  that 
it  was  a  valuable  lot  for  pasture  purposes  as  an 
adjunct    to    the    main    property. 

It  is  true  that  the  witnesses  were  permitted  to 
comment    upon    its    value    as    a    pasture    lot,    but    a 
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close  examination  of  their  testimony  shows  that 
they  did  not  place  their  estimates  of  maket  value 
upon  this  alone;  that  while  they  had  this  partic- 
ular use  in  mind,  they  yet  undertook  to  estimate 
the  market  value  with  all  of  its  uses  and  condi- 
tions   in    view. 

We  are  of  the  opinion  that  the  Court  com- 
mitted no  error.  While,  as  a  matter  of  fact,  the 
owner  cannot  require  a  company  to  pay  for  the 
peculiar  use  he  is  making  of  the  property,  he 
has  the  right  to  have  the  jury  consider  any  spe- 
cial uses  and  adaptabilities  to  which  the  land  is 
shown  to  be  susceptible.  If  •  the  land  is  adapted 
to  a  special  use  which  enhances  its  value  this 
value  belongs  to  the  owner,  and  he  has  the  right 
to  demand  consideration  thereof  in  estimating  the 
market  value.  This  we  'understand  to  be  the  rule 
approved  by  the  Supreme  Court  of  our  State  in 
the  cases  of  Alloway  v.  Nashville,  4  Pickle,  510. 
and  McKinney  v.  Nashville,  18  Pickle,  131.  In 
the  former  case,  Judge  Caldwell  stated  that  the 
owner  had  the  right  to  show  to  the  jury  the 
peculiar  value  of  a  certain  parcel  of  ground  for 
reservoir  purposes.  In  the  latter  case,  a  decision 
of  the  Supreme  Court  of  Illinois,  wherein  it  was 
held  that  the  owner  had  the  right  to  prove  the 
special  value  of  the  uses  to  which  he  had  been 
putting    the    property,    was    quoted    with    approval. 

The  Court  below  told  the  jury  that  in  estimat- 
ing   the    value    they    must    consider    its    adaptability 
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for  all  purposes.  This  excluded  all  idea  of  esti- 
mates placed  alone  upon  its  specific  value  as  a 
pasture.      This    first    assignment    is    overruled. 

The  second^  fifth  and  sixth  assignments  of  error 
assail  the  action  of  the  Court  below  in  permit- 
ting the  witnesses  of  the  defendant  in  error,  in 
testifying  as  to  incidental  damages,  to  refer  to 
the  fact  .that  the  railroad  had  been  built  and  was 
in  operation;  and,  further,  that  the  Court  erred 
in  telling  the  jury  in  estimating  the  damages,  to 
consider  the  inconvenience  and  annoyance  resulting 
from  the  proper  construction  and  operation  of  the 
road. 

It  is  the  contention  of  the  plaintiff  in  error 
that  the  witnesses,  in  giving  their  opinions  as  to 
value,  and  the  jury  in  making  their  estimate, 
should  have  been  confined  to  the  formal  taking 
of  possession  of  the  land,  without  reference,  pros- 
pectively, to  what  would  result  from  the  construc- 
tion and  operation  of  the  road.  It  is  argued  that 
the  damages  should  have  been  assessed  as  of  the 
day  of  the  constructive  taking  of  possession,  and 
that  the  jury  should  have  been  told  not  to  take 
into  consideration  any  damages  resulting  from  the 
proper  construction  and  operation  of  the  improve- 
ment. 

After  thorough  examination  of  the  authorities 
upon  this  question,  both  in  our  own  and  other 
States,    we    have    reached    the    conclusion    that    the 
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position  taken  by  the  Circuit  Judge  was  correct* 
To  adopt  the  contention  of  the  plaintiff  in  error 
would  deprive  land  owners,  in  a  great  measure, 
of  the  just  compensation  which  the  Constitution 
guarantees  to  them.  It  is  apparent  to  all  men 
that  the  damages  resulting  to  the  remainder  of 
the  tracts  by  a  mere  survey  and  staking  out  of 
a  right  of  way  are  quite  different  from  those 
consequent  upon  the  actual  appropriation  and  use 
of  this  right  of  way  for  railway  purposes,  with 
its  ditching  and  embanking,  noise,  destruction  of 
privacy  and  impairment  of  conveniences.  There 
can  be  but  one  assessment  of  damages.  Therefore, 
they  must  be  assessed  prospectively  or  not  at  all* 
The  insistence  of  the  plaintiff  in  error  that  the 
witnesses  cannot  take  into  consideration  that  which 
necessarily  and  inevitably  will  flow  from  the  con- 
struction of  the  road  would  cut  off,  virtually,  the 
question  of  incidental  damages.  It  does  not  appeal 
to  our  sense  of  justice.  In  our  opinion,  it  has 
the    sanction    neither    of    reason    nor    authority. 

The  learned  editor  of  the  Lawyers'  Reports  An- 
notated, in  a  note  appended  to  Volume  10  (N. 
S.),  page  1003,  states  that  where  a  railroad 
passes  through  a  farm,  all  the  cases  hold  that 
elements  of  damages  to  be  awarded  are,  loss  re- 
sulting from  inconvenience  of  working  the  farm 
after  construction,  injuries  resulting  from  the  in- 
terruption of  water  courses  by  embankments,  and 
other    similar    injuries    resulting    from    the    construe- 
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tion  of  the  improvement.  In  the  body  of  the 
same  opinion,  at  page  1007,  it  is  assumed  as  imi- 
versal  that  the  sum  to  be  awarded  ought  to  em- 
brace and  cover  all  damages  occasioned  by  reason 
of  the  construction  of  the  road  over  the  right  of 
way,  including  physical  injuries  to  the  remaining 
tract  and  inconveniences  of  every  character  actu- 
ally caused  or  resulting  to  the  remaining  land 
from  the  road's  construction.  The  Supreme  Court 
of  Pennsylvania,  in  Railroad  v.  Keraey,  reviewing 
all  Pennsylvania  cases  upon  the  subject,  gave  its 
approval  of  the  doctrine  that  damages  to  be  awarded 
should  include  annoyance  and  inconvenience  result- 
ing from  the  location  and  operation  of  the  road. 
The  same  Court,  in  the  case  of  Ball  Club  v. 
Philadelphia,  47  L.  B.  A.,  728,  stated  that  the 
proper  way  to  estimate  the  incidental  damag^ 
^vould  be  to  have  an  estimate  of  the  value  of 
the  lot  before  the  improvement  was  constructed, 
and  its  value  after  construction  and  operation.  In 
apt  words,  the  Court  stated  that  the  question  was: 
^'What  damage  has  the  obstruction  occasioned  the 
owner  of  the  lot?"  The  Supreme  Court  of  Wis- 
consin specifically  .held  that  the  jury  should  con- 
sider every  inconvenience  that  might  reasonably  be 
anticipated  before  the  road  is  built,  and  what 
does  really  exist  and  is  apparent  after  the  road 
is  constructed,  and  that  this  included  the  inconven- 
ience of  crossing  the  railroad,  the  raising  of  em* 
banhnents,    the    digging    of    ditches,    and    obstruction 
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to  surface  water  and  the  segregation  of  small  par- 
cels of  land  from  the  main  body.  Weyer  v. 
Chicago,  W.  N.  Railroad,  68  Wis.,  180.  To  the 
same  effect  is  the  case  of  Wichita  By.  Co.  v. 
Kuhn,  ZS  Kan.,  104.  Of  the  same  import  are 
the  cases  of  Fremont,  etc.,  Co.  v.  Meeker  (Neb.),^ 
44  N.  W.,  79;  Fayetteville  &  L.  R.  Co.  v. 
Hunt,  51  Ark.,  330.  See  also  note  to  the  case 
of  Leroy  &  Western  Railroad  v.  'Packer ^  2  L. 
E.  A.,  218;  also  15  Cyc,  pages  737,  738,  and 
nnmerons    cases »  therein    cited. 

Bnt  we  are  of  the  opinion  that  our  own*  cases, 
when  critically  examined,  sustain  the  position  taken 
by  the  Circuit  Judge.  It  is  true  it  was  remarked 
in  the  case  of  Alloway  v.  NashviUe,  that  the 
estimate  should  be  made  as  of  the  time  of  the 
taking,  and  that  prospective  changes  or  conditions 
should  not  be  in  contemplation.  But  this  was 
evidently  stated  to  meet  the  insistence  that  iJbe 
adjacent  land  would  be  damaged  by  reason  of  the 
improper  construction  of  the  reservoir.  Eor,  in  the 
main  body  of  the  opinion,  where  Judge  Caldwell 
discusses  the  elemaits  of  the  incidental  damages, 
he  held  it  to  be  proper  for  the  jury  to  take 
into  consideration  well  groimded  fears  that  might 
reasonably  be  entertained  by  occupants  of  adjoin- 
ing land  from  the  necessary  and  reasonable  con- 
struction and  maintenance  of  the  reservoir.  This, 
undoubtedly,  referred  to  times  and  conditions  sub- 
sequent   to    those    obtaining    at    the    time    of    taking. 
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Several  States^  while  holding  that  the  damages 
should  be  assessed  as  of  the  day  of  the  trial, 
look  with  favor  upon  a  situation  that  allows  a 
witness,  in  estimating  damages,  to  speak  with  ref- 
erence  to  the  actual  operation  of  the  improvement, 
thus  affording  definite  proof  of  inconveniences.  It 
appears  to  us  that  this  question  is  met  by  the 
case  of  Railroad  v.  Baine,  6  Cates,  569,  wherein 
Judge  Neil  held  that  it  was  incompetent  for  the 
railroad  to  show  that  it  did  not  intend  to  use 
all  of  a  right  of  way  in  the  l^ng  of  tracks. 
It  wds  held  that  the  jury  should  be  instructed 
to  assess  the  damages,  having  in  mind  the  incon- 
venience that  will  result  from  the  construction  of 
as  many  tracks  as  possible  and  the  putting  of 
the  land  appropriated  to  the  use  for  railroad 
purposes  to  the  fullest  extent.  If  this  be  sound, 
necessarily,  the  jury  must  have  in  contemplation 
damages  resulting  to  the  owner  from  inconvenience 
and  annoyance  arising  from  the  construction  and 
operation    of    the    road. 

Criticism  is  made  of  the  action  of  the  Court 
in  permitting  witnesses  to  speak  of  a  fence,  built 
on  either  side  of  the  road  about  the  time  of  its 
completion,  as  an  interference  with  the  owner's 
access  to  the  cut-off  parcel.  While  a  railroad  is 
not  required  by  law  to  construct  a  fence  except 
at  the  peril  of  absolute  liability  for  stock  killed 
in  case  of  failure  to  do  so,  yet  we  have  no 
hesitancy    in    holding    that    the    building    of    fences 
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by  Tailroads  is  a  proper  method  of  construction 
and  operation,  and  might  be  reasonably  considered 
as    a    resulting    inconvenience    to    the    owner. 

It  is  urged  that  it  was  error  for  the  Court 
to  permit  the  witnesses  to  speak  with  reference  to 
conditions  obtaining  on  the  day  of  the  trial.  In 
view  of  the  fact  that  the  witnesses  spoke  with 
reference  to  conditions  that  had  for  some  time 
obtained,  and  such  as  were  necessary  and  usual 
incidents  of  the  construction  and  operation  of  the 
road,    no    harm    was    done. 

All  -the  assignments  of  error  bearing  upon  the 
points    hereinabove    discussed    are.    overruled. 

The  third  assignment  of  error  is .  to  the  effect 
that  the  Court  below  permitted  several  witnesses, 
including  the  owner,  to  answer  questions  with  re- 
spect to  the  value  of  the  land  taken  and  the 
incidental  damages  resulting  to  the  remaining  tract, 
without  stating  the  elements  constituting  these  in- 
cidental damages,  and  without  qualifying  themselves 
to  speak  as  to  the  market  value  of  the  land  be- 
fore   and    after    the    appropriation. 

We  must  take  a  reasonable  view  of  the  situa- 
tion as  meagerly  presented  by  the  bill  of  excep- 
tions. The  parcel  affected  was  a  small  town  lot. 
The  right  of  way  went  diagonally  across  this  lot. 
The  uses  of  this  lot,  its  adaptability  and  its 
value  were  well  known  to  observant  citizens  of 
the  town.  A  plat  was  before  the  witnesses  and 
the    jury,    and    every    witness    called    upon    to    speak 
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bad  in  his  mind  an  exact  diagram  and  descrip- 
tion of  the  lot,  and  its  condition  before  and  after 
the  construction  of  the  road.  There  was  nothing 
peculiar  about  the  situation  that  would  have  re- 
quired expert  testimony  to  the  exclusion  of  non* 
expert  witnesses.  Under  these  circumstances,  it 
was  competent  to  ask  witnesses  who  knew  this 
lot  before  and  after  the  construction  of  the  road, 
to  give  tiieir  opinions  as  to  its  value  before  ap- 
propriation and  as  to  the  diminished  market  value 
of  the  remainder  of  the  tract.  Jones  v.  Railroad, 
17  L.  R.  A.,  579;  17  Cyc,  724;  Wray  v.  BaOr 
road,    5  'Gates,    555. 

The  authorities  are  to  the  eifect  that  the 
o\vner  of  lands  is  qualified  to  speak  as  to 
their  value  both  before  and  after  severance  by 
reason  of  the  fact  that  he  is  the  owner.  17 
Cyc,  115.  It  is  well  settled  that  witnesses  who 
are  acquainted  "ftith  land  values  in  the  neighbor- 
hood may  state  the  value  as  a  whole  and  the 
diminished  market  value  of  the  remainder,  aft^r 
stating  the  facts.  Idem,  130;  5  Gates,  556*  We 
see  no  abuse  of  discretion  of  the  lower  Oonrt  in 
determining  the  qualificati(»i8  of  the  witnesses  to 
speak  as  to  value.  It  would  be  highly  technical 
and  hypercritical  to  reject  the  testimony  of  these 
witnesses  upon  the  ground  that  they  did  not  spe- 
cifically state  the  exact  quantity  cut  off,  or  the 
depth  of  the  ditches,  or  height  of  the  embanks 
ment    or    inconvenience    of    access,     when     all    these 
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matters  were  in  the  contemplation  of  the  attor- 
neys, the  Court,  the  witnesses  and  the  jury  dur^ 
ing  the  whole  examination.  This  assignment  of 
error    is    overruled. 

The  Court  declined  to  allow  plainti£F  in  error 
to  ask  the  defendant  in  error  what  he  had  given 
for  the  lot  some  four  or  five  years  before  the 
appropriation.  This  is  assigned  as  error,  and  some 
respectable  authorities  are  adduced  in  support  of 
this  contention.  We  are  of  the  opinion  that  the 
Circuit  Judge  was  right  in  excluding  this  testi- 
mony. It  strikes  us  that  it  would  have  been  highly 
prejudicial  to  allow  plaintiff  in  error  to  introduce 
and  comment  upon  the  price  given  for  this  lot 
several  years  before,  in  view  of  the  phenomenal 
increase  in  land  values  of  the  last  few  years. 
Besides,  we  are  of  the  opinion  that  what  the 
owner  gives  for  a  piece  of  property  at  private  sale 
will  not  aid  in  ascertaining  the  value  of  the  land 
appropriated  under  condemnation  proceedings.  The 
amount  to  be  awarded  this  owner  is  the  value 
of  the  land  at  the  time  of  the  taking,  not  the 
price  he  gave  for  it,  whether  high  or  low.  But 
the  rule  would  probably  be  diflferent  if  the  owner 
had    bought    at    public    sale. 

At  the  conclusion  of  the  main  charge  the  plain- 
tiff in  error  requested  the  Court  to  give  the  jury 
the    following    special    instruction: 

"In    estimating    the    value    of    property    taken    for 
11 
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public  use  it  is  the  market  value  of  the  property 
which  is  to  be  considered.  The  market  value  of 
properly  is  the  price  which  it  will  bring  when 
offered  for  sale  by  one  who  desires  but  is  not 
obliged  to  sell,  and  is  bought  by  one  who  is  un- 
der no  necessity  of  having  it  In  estimating  its 
value  all  the  capabilities  of  the  property,  all  of  the 
uses  to  which  it  may  be  applied,  or  to  which  it 
is  adapted,  are  to .  be  considered,  and  not  merely 
the  condition  it  is  in  at  the  time  and  the  use 
to  which  it  then  applied  by  the  owner.  It  is 
not  a  question  of  value  of  the  property  to  the 
owner.  'Not  can  the  damages  be  enhanced  by 
his  unwillingness  to  sell  or  because  of  any  senti'* 
ment  which  he  has  for  the  property.  On  the 
other  hand,  the  damages  cannot  be  measured  by 
the  value  of  the  property  to  the  party  condemn- 
ing   it    by    its    need    of    the    particular    properly." 

The  Court  declined  this  request  to  charge,  and  his 
action  in  so  doing  is  assigned  as  error.  We  are  of 
the  opinion  that  the  remarks  made  by  the  Circuit 
Judge  during  the  development  of  the  case,  with 
respect  to  the  rule  of  damages,  and  his  general  in- 
structions to  the  jury,  met  substantially  the  points 
raised  in  the  above  request.  The  witnesses  were  re- 
minded that  they  must  confine  their  estimates  to  the 
market  value  of  the  property,  and  in  the  general  chargo 
the  jury  were  told  more  than  once  that  they  were  to 
consider  the  value  of  the  land  appropriated  at  its 
actual    market    value    for    cash.      They    were    further 
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charged  that  •they  must  arrive  at  this  market  value  by 
assuming  that  the  defendant  in  error  was  willing  to 
sell  this  property,  but  did  not  have  to  sell,  and  that 
the  plaintiff  in  error  desired  to  buy  it,  but  was  not 
forced  to  do  so.  The  jury  were  alao  told,  in  arrivii^s 
at  this  cash  market  value,  to  consider  all  of  the  ele- 
ments that  made  up  the  market  value  of  the  lot,  such 
as  its  location  and  adaptability  for  general  purposes 
and  also  the  disadvantages.  They  were  likewise  told 
to  take  into  consideration  and  in  combination  all  the 
elements  that  depreciated  its  value.  We  think  this 
language  sufficiently  impressed  the  jury  that  they  were 
to  exclude  all  considerations  of  sentiment  or  of  unwill- 
ingness of  the  owner  to  seU,  and  of  extreme  desire  of 
plaintiff  to  purchase. 

The  verdict  is  assailed  as  excessive.  The  verdict 
lumps  the  value  of  the  land  taken  and  the  incidental 
damages.  We  are,  therefore,  unable  to  say  how  much 
was  awarded  for  the  land  actually  taken  and  how 
much  for  incidental  damages.  The  estimates  placed 
upon  the  land,  including  incidental  damages,  range 
from  $100.00  to  $500.00.  While  we  are  of  the  opinion 
that  the  defendant  in  error  was  amply  compensated, 
yet  we  do  not  see  anything  that  will  warrant  us 
in    holding    the    verdict    excessive. 

We  have  discovered  in  this  record  no  error  for 
which  we  think  a  reversal  should  be  had.  The  judg- 
ment  of  the  lower  Court  is  affirmed,  with  costs. 
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Cumberland  Telephone  and  Telegraph  Company  v, 

Jno.  G.  Bubns. 

1.  AUTOMOBIU58.    Oommon  law.    Statutes  regulatinff. 

In  an  action  for  damages  growing  out  of  the  negligent  operation 
of  an  automobile,  counts  upon  the  statute  and  upon  the  com- 
mon law  may  be  Joined. 

2.  Same. 

It  is  the  duty  of  the  op^ator  of  an  automobile  to  keep  a  yigi- 
lant  lookout  ahead  for  persons^  horses  and  vehicles.  This 
duty  extends  to  horses  lawfully  hitched  by  the  side  of  a  public 
thoroughfare. 

8.  Same. 

Operators  of  automobiles  are  charged  with  knowledge  that  in 
places  not  thoroughly  accustomed  to  them  they  are  calculated 
to  frighten  horses  of  ordinary  gentleness,  and  the  machines 
should  be  operated  at  all  times  with  this  possibility  in.  view. 

4.  Same. 

Upon  discovery  that  a  horse  hitched  some  distance  ahead  is 
frightened  at  an  approaching  automobile,  it  Is  the  duty  of  the 
operator  to  stop  his  machine  and  take  precautions  to  alleviate 
the  fears  of  the  animal. 

5.  Same. 

But  if  the  frightened  condition  of  the  animal  was  not  discov- 
ered or  was  not  discoverable  by  the  exercise  of  ordinary  care 
until  in  immediate  contiguity,  the  conunon  law  vests  the  oper- 
ator with  the  discretion,  to  be  prudently  exercised,  to  deter- 
mine whether  he  will  stop  his  machine. 

6.  Same. 

But  the  failure  to  see  that  the  animal  was  frightened  until  right 
at  him  will  not  excuse  the  failure  to  stop  if  the  operator  In 
the  exercise  of  commensurate  circumspection  would  have  dis- 
covered the  condition  of  the  animal  in  time  to  8t<^  and  reduce 
the  noise. 
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7.  Same. 

The  operator  will  he  held  to  have  seen  what  he  would  have  dis- 
coTered  had  he  been  in  the  exercise  of  due  care  and  vigilance. 

8.  Masteb  Ain>  Sebvaivt. 

Ak  corporation  is  liable  for  the  negligence  of  its  chauffeur  while 
drlTlng  Its  machine  upon  an  errand  for  the  corporation. 


Ebom  Giles  County. 


Appeal  in  error  from  the  Circuit  Court  of  Giles 
County. 

Hon.  Sah   Holding,   Judge. 

Ben    Childebs   for   Plaintiff   in   Error. 

a 

E.    E.    EsLiCK    for    Defendant    in    Error. 

Mb.  Justice  Higoins  delivered  the  opinion  of  the 
Court. 

This  suit  was  originally  commenced  before  a  justice 
of  the  peace  of  Giles  County  against  the  Cum- 
berland Telephone  Company  and  its  president,  J.  E. 
Caldwell,  and  general  manager,  Leland  Hume,  td 
recover  damages  alleged  to  have  resulted  from  the 
negligent  failure  of  the  defendants  to  observe  the 
statutes  r^ulating  the  operation  of  automobiles,  and 
also    for    common    law    negligence    in    the    operation 
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of  the  machine.  It  is  averred  that  a  horse  of 
ordinary  gentleness  belonging  to  the  defendant  in 
error  was  harnessed  to  a  buggy  and  was  hitched 
in  the  edge  of  a  public  street  in  the  town  of 
Pulaski,  near  the  public  square;  that  on  the  day  of 
the  injury  the  defendants,  while  in  the  machine  and 
in  pursuit  of  the '  affairs  of  the  company,  wrongfully, 
negligently,  and  unlawfully  failed  to  take  the  statutory 
and  proper  precautions  with  respect  to  animals, 
and  caused  the  horse  of  defendant  in  error  to  become 
frightened  and  break  loose  and  run  away,  bruising 
himself  and  damaging  the  buggy  and  harness.  "So 
service  upon  Mr.  Hume  was  secured.  Upon  appeal 
to  the  Circuit  Court  the  case  was  tried  before  the 
Court  and  a  jury,  resulting  in  a  verdict  for  seventy- 
five  dollars  against  the  company  and  a  verdict  -of 
not  guilty  as  to  Mr.  Caldwell.  The  case  is  now 
here  for  review  ofter  motions  for  a  new  trial  and  in 
arrest    of    judgment    were    disposed    of    in    the    Court 

below. 

The  first,  third  and  fourth  assignments  of  error,  to 
the  effect  that  there  is  no  evidence  to  support  the 
verdict,  and  that  the  Circuit  Judge  should  have  sus- 
tained the  motion  of  plaintiff  in  error  for  peremptory 
instructions,  present  the  question  of  the  sufficiency  of 
the  evidence  to  warrant  any  recovery  under  the  law. 

The  Circuit  Judge  did  not  submit  to  the  jury  the 
question  of  liability  under  our  statutes  regulating  the 
operation  of  automobiles  on  highways.  The  case  was 
treated  by  him  as  one  of  common  law  negligence,  and 
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properly  bo.  A  count  based  upon  common  law  neg- 
ligence may  be  joined  with  a  count  upon  the  statute. 
He  defined  to  the  jury  the  common  law  duties  resting 
upon  operators  of  these  machines,  and  left  to 
them  the  determinatioii  of  the  issue  of  negligence 
arising   upon    the    facts    of    the    case. 

Independently  of  the  statute,  it  is  the  duty  of  the 
operator  of  an  automobile  to  exercise  due  care  in 
the  management  of  the  machine  while  using  it 
upon  the  highways  of  the  State.  The  degree  of 
care  varies  with  the  situation  and  surroundings. 
It  is  necessarily,  therefore,  a  question  of  fact  to 
be  submitted,  under  proper  instructions,  to  the 
jury.     1   L.  E.   A.    (N.   S.),   215. 

The  operator  of  an  automobile  is  charged  with 
notice  that  in  places  not  populous  or  accustomed 
to  them  it  is  calculated  to  frighten  horses,  and 
he  is  onerated  with  the  duty  of  operating  his 
machine  with  such  reasonable  care  and  circumspec- 
tion as  to  avoid  the  consequences  of  thus  scaring 
animals.  Huddy  on  Automobiles,  130;  4  L.  R.  A. 
(N.   S.),   1130. 

Automobiles,  however,  are  not  nuisances;  the  op- 
erators are  not  violating  the  law  when  they  go  upon 
public  highways.  But  they  are  required  to  keep  in 
mind  the  fact  that  they  will  come  in  contact  with 
persons,  vehicles  and  horses,  and  that  the  machines 
are  calculated  to  alarm  horses  and  cause  them  to 
break  away  and  get  beyond  control.  It  was  held  by 
the  Supreme  Court  of  Indiana,  in  Mclntyre  v.  Omer, 
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lOG  Ind.,  57,  that  the  operator  should  keep  a 
lookout  ahead  for  horses  and  persons.  We  likewise 
find  it  laid  down  in  28  Cyc,  29,  that  the  op- 
erator should  keep  a  vigilant  lookout  ahead  for 
pedestrians  and  vehicles.  We  find  this  duty  of 
looking  out  for  persons  and  animals,  as  held  by 
the  Supreme  Court  of  Iowa,  to  extend  to  teams 
that  might  be  lawfully  hitched  near  a  public  high- 
way.    10  L.  B.  A.   (N.  S.),  657. 

It  seems  to  us  that  the  duty  of  the  operator  of  an 
automobile  on  our  public  highways  might  be  assim- 
ilated to  the  duty  of  an  engineer  or  fireman  upon 
a  locomotive  to  be  always  on  the  lookout  ahead. 
We  hold  it  to  be  the  common  law  duty  of  an 
operator  of  a  motor  car  to  be  active,  vigilant  and 
circumspect,  in  order  to  avoid  collision  and  inju- 
ries resulting  from  frightening  animals  that  may 
lawfully  be  on  the  highways,  and  that  this  duty 
extends  to  horses  that  may  be  lawfully  hitched  at 
the  edge  of  a  street.  When  it  is  discovered  by  the 
operator,  or  should  have  been  discovered  by  him,  that 
his  machine  is  frightening  a  tethered  animal,  it 
is  incumbent  upon  him  to  take  reasonable  and 
prudent  steps  in  the  management  of  his  machine 
to    quiet    the    animal    or    allay    his    fears. 

It  was  contended  in  the  Court  below  that  the 
operator  in  this  case  did  not  see  the  horse  or 
discover  that  it  was  frightened  until  the  machine 
was  opposite  the  animal,  and  that  when  this  was 
discovered   everything  was   done  to  mitigate  his   fears. 
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It  was  further  contended  that  the  machine  was  moving 
along  the  street  very  slowly,  and  was  making  com- 
paratively little  noise,  and  that,  in  addition,  it  was  a 
very  fine  machine  and  not  of  the  noisy  kind.  It 
is  also  nrged  that  the  horse  was  not  really  hitched, 
or,  if  so,  that  he  was  tied  with  a  fragile  cord. 

TSpoa  the  other  hand,  it  was  the  contention  of  the 
def aidant  in  error  that  the  horse  was  in  plain  view; 
that  the  machine  was  going  at  a  lively  speed; 
that  the  horse  showed  fright  when  the  machine 
was  within  fifty  or  sixty  feet  of  him;  that  the 
machine  cotdd  have  heen  stopped  within  ten  or 
twelve  feet  from  the  point  of  discovery,  and  that 
the  plaintiff  in  error  continued  to  move  without 
stopping  or  slacking  speed,  or  doing  anything  to 
avert,  or  lessen  the  frightened  condition  of  the 
horse. 

There  was  testimony  in  the  Court  below  tending  to 
show  respective  contentions.  They  were  subinitted 
to  the  jury  under  proper  instructions;  they  found 
in  favor  of  the  defendant  in  error.  We,  there- 
fore, are  not  authorized  to  disturb  the  findings  of 
the  jury  upon  this  aspect  of  the  case,  nor  to 
hold  that  the  Circuit  Judge  committed  error  in 
declining    to    give    peremptory    instructions. 

It  will  not  do  to  permit  the  operator  of  an 
automobile  to  excuse  himself  upon  the  ground  that 
he  was  not  aware  that  the  machine  was  frighten- 
ing horses.  If  the  jury  be  of  the  opinion  that 
the   operator    would   have    known   of   this    if   he    had 
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been  in  the  exercise  of  due  care  and  circumspec- 
tion, in  view  of  the  surroundings,  he  will  be 
charged  with  this  knowledge,  and  '  held  to  have 
seen  what  he  ought  to  have  seen,  to  wit,  that 
the  machine  was  frightening  the  horse.  Ward  v. 
Meredith,  220  HI.,  66;  Mclntyre  v.  Omer,  supra; 
Christy  v.  Elliotty  216  HI.,  31.  All  the  authoritieB 
hold  that  if  the  operator  ougl^t  to  have,  in  the  exer- 
cise of  ordinary  care,  discovered  that  his  machine  was 
frightening  horses,  he  will,  be  onerated  with  the 
duty  of  taking  due  care,  and  that  his  contention 
that  he  did  not  know  that  the  animal  was  fright- 
ened is  no  defense.  Christy  v.  Elliott,  supra; 
Huddy,  136;  Ward  v.  Meredith,  supra;  Mclntyre  v. 
Omer,  supra;    Berry  on  Automobiles,  22. 

The  sixth  assignment  of  error  may  properly  be  con- 
sidered in  connection  with  the  sufficiency  of  the 
evidence  to  show  negligence.  It  is  based  on  the 
refusal  of  the  Circuit  Judge  to  charge  a  special 
request  to  the  effect  that  if  it  was  safer  for  the 
operator  to  continue  with  the  machine  than  it 
was  to  stop,  it  would  not  be  the  duty  of  the 
operator    to    stop. 

The  rule  seems  to  be  that  if  the  animal  shows 
fright  at  or  about  the  time  the  machine  is  oppo- 
site him,  it  is  left  to  the  good  jud^nent  of  the 
operator  under  the  circumstances  to  determine 
(with  prudence,  however),  whether  it  is  best  to 
stop  or  move  on.  But  when  the  proof  shows  or 
tends    to    show    that    the    frightened    condition    of   the 
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animal  was  discovered  or  discoverable  at  a  con- 
siderable distance  from  where  the  animal  is,  the 
duty  to  stop  the  machine  is  required  as  a  matter 
of  law.  The  Supreme  Court  of  Kentucky,  in  the 
case  of  Shifikle  v.  McCullough,  116  Ky.,  960, 
reached  the  conclusion  that  the  dutyl  to  stbp 
under  the  circumstances  indicated  was  an  impera- 
tive common  law  duly.  This  rule  has  been  an- 
nounced so  many  times  that  it  might  be  said 
that  it  is  a  positive  rule  of  law,  and  is  not  left 
to  be  speculated  upon  by  the  jury.  As  was  held 
by  the  Suprenie  Court  of  Indiana,  in  the  case  of 
Melniyre  v.  Omer,  supra,  every  one  knows  that 
the  driving  of  a  machine  of  this  kind  toward  a 
horse  is  calculated  to  frighten  him  or  increase  his 
alarm.  See,  also,  4  L.  R.  A.  (N.  S.),  1130; 
28  Cyc,  31.  The  first,  third,  fourth  and  sixth 
assignments    of    error    are,    therefore,    overruled. 

In  disposing  of  the  first,  third  and  fourth 
assignments  of  error,  going  as  they  do  to  the 
facts  of  the  case,  it  is  proper  for  us  to  remark 
that  the  bill  of  exceptions  fails  to  show  that  all 
the  testimony  heard  in  the  Court  below  is  in- 
eluded  therein.  We  are  bound,  therefore,  to  pre- 
sume that  there  was  sufficient  evidence  in  the 
Court  below  to  warrant  a  jury  in  finding  the 
plaintiff    in    error    guilty    of    negligence. 

The  fifth  and  ninth  assignments  of  error  are 
grounded  upon  the  failure  of  the  Circuit  Judge 
•to     give     in     charge     special     request     No.     1,     with 
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reference  to  an  ordinance  of  the  town  of  Pulaski^ 
and  the  admission  of  oral  testimony  with  respect 
to  permission  given  by  the  city  authorities  to 
disregard  the  provisions  of  the  ordinance  in 
question. 

The  request  is  as  follows:  "Sec.  128  of  the 
ordinances  of  the  town  of  Pulaski,  which  have 
been  ofFered  in  evidence,  provides  that  it  shall  be 
unlawful  for  any  person  or  persons  to  permit 
any  wagon,  cart,  carriage,  or  other  vehicle  to  re- 
main in  any  public  square  or  any  street^  lane  or 
alley  in  the  corporation  of  Pulaski,  with  horses 
or  mules  or  other  animals  harnessed  thereto,  with- 
out some  suitable  person  to  care  for  said  team 
and  vehicle.  If  you  find  from  the  proof  that  at 
the  time  of  the  accident  the  vehicle  of  the  plain- 
tiff had  been  left  upon  the  public  street  un- 
guarded, and  that  there  was  no  person  in  charge 
of  the  same,  then  the  plaintiff  would  be  in  vio- 
lation of  this  ordinance,  and,  if  you  find  this  to 
be    the    fact,    he    could    not    recover." 

The  post  to  which  this  horse  was  hitched  was 
placed      in      front      of      the      recorder's      office      near 

m 

the  traveled  part  of  the  street.  It  had  been 
placed  there  with  the  assent  of  the  corporate 
authorities,  and  defendant  in  error  had  permission 
from  the  recorder  and  town  marshal  to  hitch  his 
horse  thereto.  Defendant  in  error  was  engaged  in 
the    business    of    truck    marketing. 

If     the     horse     of     the    defendant     in     error     was 
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imliitched  and  unguarded  on  the  street  in  violation 
of  an  ordinance  of  the  town,  we  are  of  the 
opinion  that  he  can  not  recover.  We  have  reached 
the  conclusion,  however,  that  this  ordinance  does 
not  apply  to  horses  or  teams  that  are  securely 
tied  to  hitching  posts  lawfully  placed  at  the  side 
of  a  street.  Ordinances  of  this  character  must 
not  be  too  strictly  construed  and  must  be  reasonable, 
for  the  reason  that  they  infringe  upon  common 
right.  40  Fla.,  438;  8  Kan.,  82;  120  Mich., 
42;  32  Mo.,  295.  It  appears  to  us  that  the 
proper  construction  or  this  ordinance  is  that  if 
horses  or  teams  are  left  unattended  and  imhitched, 
or  not  securely  hitched,  the-  owner  is  violating  the 
law,  but  that  it  does  not  apply  to  horses  securely 
tied.  The  construction  contended  for  by  the 
plaintiff  in  error,  that  some  one  shall  be  always 
attendant  upon  a  horse  or  a  team  upon  the  street, 
would  be  unreasonable  and  too  narrow.  It  would 
certainly  infringe  die  rights  of  the  owners  of 
vehides  in  the  town,  and  place  upon  them  bur- 
dens and  hindrances  in  the  use  of  their  property 
that  the  public  welfare  does  not  require.  If  the 
construction  contended  for  be  sustained,  no  farmer 
could  leave  his  team,  although  tied  with  a  log 
chain;  no  physician  could  leave  his  buggy,  how- 
ever urgent  the  call;  no  grocer  could  leave  his 
delivery  wagon  hitched  either  at  the  front  or 
rear  of  his  business  house;  no  one  could  tie  his 
horse    in    front    of    a    blacksmith    shop;    nor    could 
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a  lady  in  making  calls  leave  her  horse  unattended 
in  the  street.  The  mere  recital  of  these  conse- 
quences constrains  us  to  adopt  the  other  and  more 
reasonable  construction  of  this  ordinance.  If  the 
construction  contended  for  by  plaintiff  in  error  be 
the  proper  one,  the  ordinance  would,  in '  the  opinion 
of    the    writer,    be    void. 

We  do  not  in  any  respect  base  our  decision  upbn 
any  alleged  permission  given  defendant  in  error 
by  the  recorder  and  marshal  to  hitch  his  horse 
to  this  post.  The  recorder  and  marshal  are  not 
authorized,  under  the  law,  to  suspend  any  general 
ordinance.  It  is  proper,  however,  for  us  to  con- 
sider the  allowance  of.  this  hitching  post  in  the 
street  and  acquiescence  in  its  use  as  a  contempo- 
raneous   construction    of    the    ordinance. 

The  Court  below  evidently  based  his  ruling  upon 
this  ordinance  upon  the  permission  given  defendant 
in  error  by  the  town  officers.  This  was  error,  as 
we  view  it;  but  the  oondusion  reached  by  the 
lower  court  that  the  ordinance  in  question  would 
not  bar  defendant  in  error,  is  correct.  There  can 
be  no  reversal  .for  erroneous  reasons  given  for  a 
correct    conclusion. 

The    second    and    ninth    assignments    of    error    are 

overruled. 

The  second  assignment  is  to  the  effect  that  the 
verdict  is  so  large  as  to  evince  prejudice,  passion 
and  caprice.  We  are  of  the  opinion  that  verdict 
is    large;    that    defendant    in    error    got    every    cent 
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to  which,  by  the  greatest  stretch,  he  was  entitled, 
bnt  we  do  not  believe  we  are  warranted  in  set- 
ting  it    aside    or    suggesting    a    remittitur. 

It  was  contended  in  the  Court  below  that  the 
telephone  company  could  not  be  held  liable  under 
the  circumstances  of  this  case.  While  intimated 
here,  this  proposition  is  not  pressed  upon  us.  We 
shall  remark,  however,  that  it  seems  to  be  beyond 
dispute  that  the  operator  of  an  automobile  belong- 
ing to  a  corporation  while  being  used  im  the 
business  of  the  corporation  and  in  pursuit  of  the 
affairs  of  the  concern,  is  the  servant  of  the  cor- 
poration to  such  an  extent  as  that  it  will  be 
liable    for    his    negligtoce.     28    Oyc,    42. 

We  see  no  reversible  error  in^  this  record,  and 
the    judgment    of   the   lower    Court    is    affirmed. 
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L  iKjUNcrrioN.    Voluntary  distniasal.    DUsohUion. 

Upon  voluntary  dismissal  of  an  Injunction  bill  filed  to  restrain 
the  collection  of  a  Judgment  the  defendant  is  entitled  to  ludg- 
meut  by  motion  against  the  plaintiff  and  the  surlties  upon  his 
injunction  bond  for  the  amount  of  the  Judgment  and  Interest 
•The  rule  is  different  as  to  indebtedness  not  reduced  to  Judg- 
ment 


Fbom    Lincoln    County. 


Appeal  from  the  Chancery  Court  of  Lincoln  County. 
Waltsb  S.  Beabdsn»   Chancellor. 

Jno.    E.   Eoutt   for   Complainant. 

HoLMAN    &    HoLMAN    for    Defendant. 

Me.  Justice  Taylob  delivered  the  opinion  of  die 
Court. 

The  bill  in  this  case  was  filed  on  the  12th  day  of 
May^  1009,  asking  for  an  injunction  restraining 
W.  N.  Whitaker,  J.  P.,  from  issuing  an  execution 
on  a  certain  judgment  of  defendant  company 
against  J.  B.  Ashby  and  W.  J.  Malone,  as  secu- 
rity, and  restraining  Lyles-Black  Co.,  defendant, 
agent    or    attorney,    from    proceeding    to    collect    their 
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debt  by  levying  upon  any  assets  of  the  firm  of 
J.  B.  Ashby  &  Co.^  until  the  debts  of  said  Ashby  & 
Co.  are  paid  in  full,  and  further'  restraining  said  de- 
fendant company,  its  agent  or  attorney,  from  fur- 
ther proceeding  to  collect  said  second  and  third 
$800.00  notes  allied  in  the  bill  as  being  due 
defendant  •  company  by  obtaining  judgments  and 
executions,  and  levying  same  upon  any  of  the 
assets  of  said  firm  of  J.  B.  Ashby  &  Co.,  imtil 
the  debts  of  said  firm  are  paid  in  full,  and  for 
a    perpetual    injunction. 

The  allegation  is  made  that  the  second  and 
third  notes  held  by  defendant  company  are  due 
tomorrow,  the  day  succeeding  the  filing  of  the  bill, 
and  if  permitted,  it  will  immediately  take  steps 
to '  get  an  execution  and  levy  on  said  stock  of 
goods. 

The  prayer  of  the  bill   is  then  as  stated  above. 

A  fiat  for  an  injimction  was  granted  by  Judge 
Jos.  0.  Higgins,  restraining  defendant  company  from 
collecting  or  attempting  to  .  collect  the  judgment 
recovered  before  Whitaker,  but  injunction  as  to 
two    $800.00    notes    not    sued    on    was    denied. 

The    injunction    bond    executed    is    as    follows: 

''We,  J.  B.  Ashby  and  plaintiff  and  suret . . ,  prom- 
ise to  pay  to  Lyles-Black  &  Co.,  W.  N.  Whitaker, 
the  sum  of  seventeen  hundred  and  eighty-seven  and 
28/100  dollars,  to  be  void,  however,  if  said  plain- 
tiff,   who    is    about    to    file     an    injunction    bill    in 

13 
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the  Chancery  Court  of  Lincoln  County,  Tennessee, 
against  said  defendant,  and  obtain  an  injunction, 
shall  pay  said  plaintiff,  on  dismissing  said  bill, 
the  amount  of  the  judgment  at  law  enjoined  by 
said  bill,  with  interest,  damages  and  costs,  or  per- 
form the  decree  of  Court  in  case  injunction  is 
dissolved,  and  also,  all  such  damages  fls  may  be 
sustained  by  said  defendant,  by  the  wrongful  suing 
out    of    said     injunction. 

"This    the    14th    day    of    May,    1909. 

"J.    B.    ASHBY    &    Co., 
"J.    B.    AsHBY, 

"Gbo.    Ashbt, 
"A.  F.   Smith. 
"Endorsed.       Filed    May    14,    '09. 

"J.    E.    POINDEXTEE,  C.    &    M.  " 


Process  issued,  ^oid  the  injunction  w(U9  accord- 
ingly   issued    axid    served. 

The  4«fendant  demurred  to  the  bill  of  complain- 
ant,   assigaing   three  causes  for  grounds  of  demurrer. 

The  judgment,  as  )ieretofore  stated,  was  rendered 
against  Ashby  and  Malone,  surety  upon  the  first 
$800.00    note. 

It  appears  that  on  September  18,  1909,  the 
complainant,  by  his  solicitor,  moved  the  Court  that 
^e  be  allowed  to  dismiss  the  bill,  which  was 
allowed,    and    the    bill    was    dismissed    accordingly. 

The  Court,  therefore,  ordered  that  the  bill  vol 
the    case    stand    dismissed,    and    that    the    def^idants 
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recover  of  complainant  and  his  sureties  on  the 
prosecution  bond,  all  the  costs  of  the  cause,  for 
which    execution    was    awarded. 

Thereupon  the  defendant  moved  the  Court  for  a 
judgment  against  the  complainants  J.  B.  Ashby 
and  A.  E.  Smith,  and  G.  A.  Ashby,  his  sureties 
on  the  injunction  bond,  in  an  amount  of  the 
judgment  in  the  case  of  Lyles-Black  Co.  against 
J.  B.  Ashby  as  principal  and  W.  J.  Malone,  as 
surety,  as  set  out  in  the  bill,  together  with  in- 
terest thereon,  and  according  to  the  conditions  of 
said    injunction    bond. 

This  motion  was  heard  by  the  Court  and  denied 
and  overruled,  the  Court  being  of  opinion  that  no 
such  relief  can  1)e  had  in  this  suit,  after  its 
voluntary    withdrawal    and    dismissal    by    complainant. 

To  this  action,  in  overruling  said  motion,  the 
defendant    prayed    an    appeal    to    this    Court. 

From  the  record  we  find  that  the  sole  question 
presented  for  adjudication  is  whether  or  not  where 
a  bill  is  filed  to  enjoin  the  collection  of  a  judg- 
ment and  a  proper  bond  executed,  as  required  by 
law,  a  Court  can  render  judgment  against  com- 
plainant and  his  securities  on  the  injunction  bond 
after  complainant  dismisses  his  bill  in  open  court. 
Was  there  a  dissolution  of  the  injunction  in  this 
ease    when    complainant    dismissed    his    bill? 

The  determination  of  these  facts,  as  we  think, 
settles    the    case. 
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The  injunction  bond  in  this  case  is  given  for 
the  sum  of  $1,787.28,  to  be  void  if  the  plaintiff 
"who  is  about  to  file  an  injunction  bill  in  tiie 
Chancery  Court  of  Lincoln  County,  Tennessee, 
against  said  defendant  and  obtain  an  injunction, 
will  pay  said  plaintiff,  on  dismissing  said  bill, 
the  amount  of  the  judgment  at  law  enjoined  by 
said  bill,  with  interest,  damages  and  costs,  or  per- 
form the  decree  of  said  Court  in  case  said  in- 
junction is  dissolved;  and  also  such  damages  aa 
may  be  sustained  by  said  defendant  by  the  wrong- 
ful suing  out  of  said  injunction."  This  bond  is 
substantially  within  the  terms  and  words  of  Sub.- 
sec.    1,    Code    Sec.    6266. 

In  the  case  of  Allen  v.  Nelson,  7  Bax.,  344, 
it    was    held    that: 

"When  an  injunction,  enjoining  the  execution  of 
a  judgment  for  money,  is  dissolved  by  a  Chan- 
cellor, then  an  interlocutory  decree  follows  as  a 
necessary  legal  consequence  against  complainant  and 
his  sureties,  and  is  not  the  result  of  any  positive 
or  affirmative  order  of  the  Chancellor.  By  opera- 
tion of  law,  the  judgment  becomes  part  of  the 
interlocutory    decree    dissolving    the    injimction." 

It  has  been  held  in  a  number  of  cases  by  our 
Supreme  Court,  that  the  only  object  of  Code  Sec. 
6256  is  to  authorize  the  same  judgment  by  mo- 
tion in  the  chancery  case,  as  the  judgment  cred- 
itor would  be  entitled  to  recover  in  a  Court  of 
law    on    the    bond. 


STATE  OF  TENNESSEE.  165 


Ashby  V.  Lyles-Black  Ca 

m 

It  is  to  be  conceded  that  there  was  no  decree 
of  the  Chancery  Court  of  Lincoln  County  dis- 
solving the  injunction,  but  the  bill  was  dismissed 
by  complainant.  The  bond  provides  for  the  pay- 
ment of  the  amount  of  said  judgment  at  law, 
enjoined    to    the    plaintiff    on    ^'dismissing    said    bill." 

Was  the  dismissal  of  his  bill  by  complainant 
tantamount  to  a  dissolution  of  the  injunction!  In 
other  jurisdictions,  it  has  been  held  and  is  the 
law  of  common  sense/  that  the  dismissal  of  a  bill 
on  final  hearing  on  demurrer  amounts  to  a  final 
disposition  of  the  case  adverse  to  the  plaintiff, 
and  entitles  the  defendant  to  bring  the  action  on 
the   bond. 

We  find  no  adjudication  in  Tennessee  on  the 
special  proposition  that  there  was  a  dissolution  of 
the    injunction    when    complainant    dismissed    his    bill. 

Sustaining  the  contention  that  this  amounted  to 
or  was  a  dissolution  of  the  injunction,  we  are 
cited  to  10  Ency.  of  Pleading  and  Practice,  page 
1124,    as    follows : 

"The  voluntary  dismissal  of  the  action  by  the 
plaintiff  has  the  same  effect,  as  regards  the  de- 
fendant's right  to  enforce  the  bond,  as  a  decision 
of  the  Court  that  the  plaintiff  was  not  entitled 
to    the    injunction*" 

In  the  case  of  Barnes  v.  Barnes,  the  Supreme 
Court  of  California  held  that  "the  filing  of  a 
paper  stating  that  an  action  is  dismissed,  does 
not   take    away   jurisdiction    of   the    Court   where    the 
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attorney  of  complainant  filed  with  the  clerk  of 
the  Supreme  Court  a  paper,  stating  "The  above 
entitled  action  is  dismissed."  But  no  judgment  of 
dismissal    was    entered. 

The    Court,    citing    authorities,    further    said    that: 

"The  filing  of  the  paper  referred  to  was,  in 
effect,  an  order  for  a  dismissal  of  the  action,  and 
would  have  been  sufficient  authority  for  the  clerk 
to  have  entered  a  judgment  of  dismissal;  but 
until  the  entry  of  such  judgment  the  Court  retained 
jurisdiction    of   the    case." 

We  also  find  bearing  on  this  question,  the  case 
of  Harris  v.  Caruthers,  Harris  &  Co.,  6  Hump.,  91, 
in  which  Judge  Green,  in  speaking  for  the  Court, 
among    other    things,    said: 

"There  was  a  motion  made  in  the  Chancery 
Court  by  the  counsel  of  the  defendants  in  that 
Court,  the  plaintiffs  in  this  suit  at  law  for  a 
judgment  and  decree  against  the  sureties  in  the 
injunction  bond.  The  Court  has  jurisdiction  to 
entertain  such  a  motion  against  the  sureties  in 
the  bond  and  to  have  a  decree  against  them  if 
in  other  respects  it  had  been  proper,  because  by 
the  execution  of  the  bond  in  that  Court,  they 
had  so  far  made  themselves  parties  to  the  suit  as 
to  confer  upon  the  Court  jurisdiction  to  decree 
against  them.  The  bond  being  given  in  tha 
Court  of  Chancery  under  our  practice  as  an  in- 
demnity to  the  opposite  party,  and  in  lifeu  of  the 
money     deposit     according     to     the     English     practice, 
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it  results  fpom  the  nature  and  object  of  the  pro- 
oeeding,  that  it  is  incident  to  the  power  and 
duty  of  the  Chancery  Court,  and  convenient  and 
proper  in  the  enforcement  and  execution  of  its 
decrees, .  and  to  the  full  and  ready  administration 
of  justice  to  the  parties  before  it,  that  it  should 
itself  apply  the  indemnity  to  secure  the  party, 
and  not  send  them  to  litigation  at  law.  This  is 
so,  upon  the  general  grounds  indicated  and  not  by 
force  of  the  Act  of  1817,  which  was  not  intended 
to  confer  upon  the  Court  a  power  which  did  not 
exist,  to  enlarge  its  powers;  but  is  directory  to 
the  clerk  in  the  specified  case,  where  there  has 
been  a  judgment  at  law  which  has  been  dissolved 
'  upon  motion  or  final  hearing,  to  enter  up,  as  a 
matter  of  course,  judgment  against  the  sureties  in 
the  bond.  This  could  have  been  ordered  by  the 
Court,  in  such  cases,  without  the  aid  of  the 
statute^  and  may  be  ordered  and  decreed  by  the 
Court  in  other  cases  not  embraced  in  the  statute. 
The  principle  here  insisted  on  was  decided  many 
years  ago  in  the  case  of  sureties  to  a  refunding 
bond,  taken  in  a  case  in  chancery  upon  the  dis- 
solution of  an  injunction;  namely,  that  they  were 
80  far  parties  to  the  suit  as  to  be  decreed  , 
against    upon    the    final    hearing." 

It  is  insisted,  and  we  think  correctly,  that  the 
Court  had  jurisdiction  to  have  rendered  the  judg- 
ment. It  had  not  lost  jurisdiction.  The  entry 
dismissing    the    cause    and    the    motion    for    judgment 
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orer  against  the  securities  was  one  and  the  same. 
The  entry  of  the  dismissal  had  not  gone  down, 
and    the    Court    had    not    lost    jurisdiction. 

The  injunction  bond  by  our  practice  is  taken 
in  lieu  of  a  deposit  of  money  with  the  'master, 
as  is  the  practice  of  England  (as  stated  in  Con- 
way V.  Jetty,  3  Yerg.,  483),  "and  it  is  made 
the  duty  of  the  clerk  upon  dissolution  of  an  in- 
junction, to  enter  up  judgment  on  the  bond 
against    the    principal    debtor    and    her    securities." 

The  bond  is  executed  to  protect  the  creditor, 
and  to  insure  the  coUection  of  his  judgment,  in 
the    event    complainant    fails    in    his    bill. 

The  practice  in  Tennessee  does  not  require  the 
payment  of  the  money  enjoined  into  Court  on  ob- 
taining an  injunction,  because  the  injunction  bond 
is    in    lieu    of    this.      4    Heis.,    639. 

The  securities  on  this  injunction  bond  are  such 
parties  to  the  cause  that  the  Court  was  author- 
ized,   upon    motion,    to    decree    against    them. 

Complainant  cites  us  to  no  authority  sustaining 
his  contention,  but  says  there  is  no  adjudication 
against    complainant,    and    says: 

"There  is  no  evidence,  either  that  he  was  wrong 
in  the  issuance  of  said  injunction,  or  that  defend- 
ants were  injured  thereby.  Complainants  could 
have  been  entirely  right,  and  yet  there  may  have 
been  reasons  why  he  did  not  desire  to  prosecute 
his    case    further,     or    complainant    may    have    been 
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wrong  and  yet  the  issuance  of  said  injunction 
may   not    have    damaged    defendants    in    any    way." 

This  view  is  not  the  correct  one.  Under  the 
holding  of  the  learned  Chancellor,  in'  the  event 
complainant  has  become  insolvent,  appellants'  only 
remedy  is  to  look  to  securities,  and  of  necessity 
he   would    have    to    institute    suit    against    them. 

We  are,  there^re,  constrained  to  reverse  the  ac- 
tion of  the  Chancellor,  and  a  decree  will  be 
entered  here  for  the  amount  of  the  judgment  of 
the  justice  of  the  peace,  with  interest  thereon 
from    its    rendition    in    favor    of    defendant,    and    all 

COftB. 
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N.  W.  Heebod  v.  S.  J.  RoBBii^s,  By  Next  Fbisio). 

1.  NuiSANCK.    Roguish  hogs  in  incorporated  tou>ns  or  cities. 

The  occupier  of  a  town  or  city^  lot  upon  whose  premifles  a  mis- 
chievous sow  has,  for  seyeral  weeke,  trespassed  and  depre- 
dated; to  the  knowledge  of  the  owner,  may  abate  and  destroy 
her  as  a  nuisance,  after  repeated  efforts  to  get  her  owner  to 
confine  or  dispose  of  her. 


From  Jackson  County, 


Appeal  in  error  from  the  Circuit  Court  of 
Jackson    County.      C.    E.    Snodgbass,    Judge. 

M.    G.     BuTLEB    for    Plaintiff    in    Error. 

S.     M.     TiNSLEY    for     Defendant    in    Error. 

Mb.  Justice  Higgins  delivered  the  opinion  of  the 
Court. 

The  subject  of  this  controversy  is  a  sow  of 
small    value,    but    of    well    established    character. 

The  record  shows  substantially  the  following 
facts:  The  plaintiff  in  error  is  a  resident  of 
Gainesborough,  an  incorporated  town  and  the  county 
seat  of  Jackson  County.  He  is  the  owner  of  a 
certain    house    and    lot    within    the    corporate    limits 
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of  the  town.  Part  of  the  grounds  are  used  as 
a  garden,  a  y.ard,  a  henhouse,  and  a  privy.  The 
premises  are  enclosed  by  a  fence  made  of  stone 
and  wire  and  some  other  materials.  Some  parts 
of  the  fence  are  five  feet  high  and  in  good  con- 
dition, while  other  parts  are  from  three  to  five 
feet  high  and  not  very  well  built.  The  gates 
forming  parts  of  the  fen<^  were  substantially  hung 
on.  iron    hinges. 

The  defendant  in  error  was,  in  the  fall  of 
1909,  the  owner  of  a  sow  that  was  permitted  by 
him  to  run  at  large  in  the  town.  This  sow  was 
a  mate  of  four  other  hogs  that  had,  at  one  time, 
together  with  this  one,  been  owned  by  a  Mrs. 
Hampton,  .who  had  raised  them  principally  upon 
the  streets.  After  selling  four  of  the  hogs  she 
gave  the  one  in  question  to  the  defendant  in 
error,  her  grandson.  Before  Mrs.  Hampton  dis- 
posed of  the  hogs,  they  had  commenced  trespass- 
ing upon*  the  premises  of  the  plaintiff  in  error. 
They  had  annoyed  him  very  much;  so  much  so 
that  he  had  complained  to  Mrs.  Hampton  of  their 
depredations.  After  the  hog  in  question  was  given 
to  defendant  in  error,  it  continued  to  trespass 
uj)on  the  grounds  of  the  plaintiff  in  error.  She 
was  a  constant  intruder  upon  his  premises.  While 
on  his  lot  she  would  turn  over  the  slop  bucket, 
root  up  his  grass,  enter  his  garden,  and  go 
into  his  henhouse  and  disturb  his  chickens.  It 
appears     also     that,     in     the     night     time,     the     hog 
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would  root  beneath  the  privy  on  the  premises  of 
the  plaintiff  in  error  and  would  then  rub  against 
the  portico  and  the  walls  of  the  dwelling  house. 
She  would  likewise  throw  down  the  gates  of  the 
plaintiff  in  error;  or,  when  obstructed  at  the 
gate,  would  climb  over  the  fence.  ^  Plaintiff  in 
error,  the  proof  shows,  drove  her  from  his  prem- 
ises time  after  time,  and  made  innumerable  efforts 
to  keep  her  away.  These  means  did  not  succeed 
in  stopping  her  depredations.  These  intrusions, 
depredations  and  trespasses  were  long  continued, 
frequent,  most  annoying,  and  aggravating.  She 
became  a  source  of  positive  discomfort  to  plaintiff 
in  error  and  his  family,  and  was,  for  a  great 
length  of  time,  a  disturber  of  their  peace,  security 
and    happiness. 

Defendant  in  error  knew  of  these  trespasses. 
He  was  notified  a  number  of  times  that  the  hog 
was  trespassing,  and  was  requested  to  confine  her 
or  do  something  with  her.  He  was  informed  by 
plaintiff  in  error  that  if  he  did  not  confine  or 
dispose  of  the  sow,  he  (plaintiff  in  error)  would 
be  forced  to  kill  her.  Defendant  in  error  made 
one  or  two  efforts  to  confine  the  sow,  but  was 
unsuccessful.  She  continued  her  depredations  until 
a  day  in  September,  1909,  when  the  plaintiff  in 
error  took  it  upon  himself  to  abate  her  with 
a  shot^n.  The  proof  shows  that  at  or  about 
the  time  he  destroyed  the  sow  she  was  in  his 
yard    rooting    up    the    ground    and    in    his    henhouse 
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destroying     the     hen     nests.        The     sow     was     worth 

$4.50. 

It  is  in  proof  that,  from  time  immemorial  hogs 
had    run   at  large  upon  the  streets  of  Gaineshorough. 

The  defendant  in  error  recovered  judgment  for 
$4.50  and  costs.  Plaintiff  in  error  appeals  to 
this  Court,  and  assigns  as  error  the  action  of  the 
Judge  in  awarding  any  recovery  against  him.  We 
are  of  the  opinion  that  def^idant  in  error  should 
not    have    recovered    any    judgment-  in    this    case. 

According  to  the  forgoing,  the  sow  in  question 
was  an  unmitigated  rogue.  She  was  not  only 
mischievous,  hut  was  of  such  hahits  and  propensi- 
ties as  to  be  characterized  as  a  nuisance.  It 
appears  to  us  that  a  hog  of  the  habits  enumer- 
ated is  in  a  town  or  city  a  public  nuisance  of 
the  most  obnoxious  kind.  Certainly  the  most 
effectual  remedy  left  plaintiff  in  error  was  himself 
to  abate  this  nuisance  by  summarily  destroying 
the  animal.  The .  ordinary  impulses  of  human 
nature  would  impel  him  to  do  this.  Common 
sense  and  experience  would  dictate  .to  the  occupier 
of  premises  in  a  town  or  city  that  his  only  way 
to  protect  himself  and  retain  dominion  of  his 
grounds  would  be  to  put  an  end  to  the  intruding 
animal.  If,  as  Professor  Holland  says,  a  right 
is  that  which  an  enlightened  public  opinion  ac- 
cords a  man,  we  are  pretty  sure  that  plaintiff  in 
error  was « vested  with  the  right  to  abate  the  swine 
nuisance.      Upon    investigation    of    the    authorities  we 
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find,  and  so  decide,  that  a  man  thus  interfered 
with  has  .  the  right  to  help  himself  by  de- 
stroying the  intruding  animal.  The  first  case,  in- 
volving the  right  to  destroy  trespassing  animals, 
that  seems  to  have  been  well  considered,  is  reported 
in  the  '  early  English  Report  of  Croke,  Jac,  44. 
In  that  case,  it  was  held  that  a  trespassing  dog 
might  be  killed  if  he  could  not  otherwise  be  re- 
strained from  doing  damage  on  premises.  The 
right  of  the  owner  to  stop  repeated  depredations 
by    mischievous    animals    was    clearly    recognized. 

In  the  case  of  Morse  v.  Nixon,  6  Jones,  35, 
53  N.  C,  an  early  North  Carolina  case,  the 
right  to  kill  a  hog  that  had  become  a  nuisance 
was  recognized.  The  sow  involved  in  that  case 
was  a  chicken  eater,  and  was  killed  while  in 
pursuit  of  a  duck  in  front  of  the  house  of  the 
defendajxt.  The  learned  Judge  delivering  the  opin- 
ion said  that  a  sow  of  that  character  becomes  in 
a  conununity  a  public  nuisance,  and  that  any  one 
whose  fowls  are  being  pursued,  or  on  whose  prem- 
ises she  might  be  bent  on  mischief,  mi^t  law- 
fullv  destrov  her.  The  <^ourt  further  held  on  common 
law  principles,  that  the  ownfer  of  a  mischievous, 
roguish  sow  should  confine  her  upon  his  own  premises, 
and  that  if  he  failed  in  this  regard  and  per- 
mitted her  to  roam  at  lai^  and  v^  his  nei^ 
bars,  he  i^uld  be  considered  as  having  oonsented 
that    any    person    likely    io    suffer    injury    from    her 
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depredations  might  slay  her,  and  that  the  owner 
would    be    without    remedy. 

The  same  proposition  finds  support  indirectly  in 
the  Tennessee  case  of  Stmib  v.  Fantz,  11  Heis., 
766,  wherein  it  is  held  that  our  fencing  laws  do 
not  apply  to  incorporated  towns  and  cities.  If 
our  fencing  laws  have  no  application  to  towns  or 
cities,  it  might  be  said  that  no  man  is  required 
to  enclose  his  yard  or  garden  against  the  stock 
of  his  neighbor;  and,  conversely,  that  every  owner 
of  stock  within  towns  or  cities  must  keep  the 
same  on  his  own  premises.  But  we  do  not  de- 
cide this  question.  At  all  events,  the  Judge  ren- 
dering the  opinion  in  effect  recognized  the  right 
of  the  owner  of  a  flower  garden  in  a  town  or 
city  to  destroy  a  hog  that  was  in  the  habit,  in 
the    night-    time,     of    entering    therein. 

It  'is  said  in  the  case  of  Hodge  v.  State,  11 
Lea,  532,  that  the  laws  denouncing  cruelty  to  ani- 
mals do  not  deprive  the  owners  of  premises  in 
towns  and  cities  of  the  right  to  protect  their  homes 
against  the  intrusion  of  mischievous  or  vicious  an- 
imals. In  this  connection,  we  quote  with  approval 
a  declaration  made  by  a  learned  Missouri  Judge 
in  a  case  to  be  found  in  69  S.  W.,  28,  that  a 
man's  house  and  yard  are  just  as  sacred  and  se- 
cure from  intrusion  by  mischievous  animals  as 
from  human  thieves  and  trespassers;  that,  to  de- 
prive the  owner  of  his  power  to  defend  against 
these    invasions    of    his    domicile    would    be    a    depri- 
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vation  of  a  valuable  right.  It  was  further  held 
that  when  an  animal  beoame  a  nuisance  it  might 
be  ;  slain    while    doing    mischief. 

Kor  is  it  a  sufficient  answer  to  the  contention 
of  the  plaintiff  in  error  to  say  that  he  should 
have  had  this  sow  levied  upon  as  a  notoriously 
mischievous  animal,  under  Section  2988,  Shan.  Oode. 
The  sow  would  not  have  paid  the  cost  of  the 
proceeding,  to  say  nothing  of  the  damage  to  his 
premises.  Besides,  if  she  had  been  put  up  and 
sold  in  the  community,  she  would  still  have  re- 
mained as  a  nuisance  and  a  menace  to  the  peace 
and  comfort  of  the  plaintiff  in  error  and  other 
citizens. 

Blackstone  defines  a  nuisance,  in  substance,  as 
anything  whatsoever  that  annoyeth  another  or  doeth 
damage    continually.      8    Com.,    5.      A    succinct    defi- 

m 

nition  of  nuisance  given  by  Sir  Frederick  FoUoek 
is^  in  substance,  as  follows:  Anything  that  causes 
material  disturbance,  discomfort  or  annoyance  to 
another  in  the  possession,  use  and  occupation  of 
premises.  A  mischievous,  roguish  and  depredating 
sow  comes  within  that  definition.  69  S.  W.,  2628; 
6    Jones,    53;    11    Heis.,    766. 

The  right  of  an  individual  who  suffers  pecun- 
iarily and  peculiarly  from  a  *  nuisance  to  abate 
the  same  is  one  of  the  species  of  self-help  recog- 
nized by  all  authorities.  Where  he  can  abate  it 
without  causing  a  breach  of  the  peace,  or  in- 
flicting   material    damage    upon    innocent    parties,    and 
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where     a      proceeding     at     law     would     be     too     long 
delayed    and    ineffectual,    no    statute    nor    rule    of    the 
common    law    with    which    we    are    familiar    prevents 
him    from    putting    an    end    to    the    nuisance.      Plu- 
mer    v.     Harper,  14    Am.    Dec,    338;    2    Dana,    163. 
But,     in     cases    of    the    kind    we    have    at    bar,    this 
right     of    redress    must    be    exercised    cautiously    and 
with    the    greatest    care.      The    owner    of    a    mischiev- 
ous  animal   should   be  notified   of   its  depredating   hab- 
its,  and  himself  requested  to  stop  the  injury;    and  if, 
by    l^al    proceedings,    ample    relief    can    be    obtained, 
resort    should    be    had    to    the    courts.      But    where, 
as     in     this     case,     the     trespasses     are     long     contin- 
ued,    the    animal    of    the    most    roguish    disposition, 
and    the    intmsions    of    the    most    offensive    kind,  and 
where    no    money    recovery    really    would    compensate 
for    the    outraged    feelings    of    the    occupiers    of    the 
premises,    we    have    no    hesitation    in    saying    that  the 
occupiers    of    lots    in    incorporated    towns    and    cities 
may     lawfully     destroy      the     objectionable      intruder, 
after     notice     to     the    owner,     and     repeated     requests 
that     he     confine     the     animal     and     stop     the     tres- 
passes.     In    truth,    the    owner    of    such  animals,  even 
under    Section    2988,    as    well    as    the    common    law, 
is     required     to     retain     such     animal     on     his     own 
premises;    and,    if    he    repeatedly    violates    this    duty, 
and     day     in     and     day     out     allows     it     to     trespass 
upon      his     neighbor,     he     clearly     should     be     held 
guilty     of   maintaining     a     nuisance,     and     should     be 

13 
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adjudged  without  redress  if  the  animal,  while  com- 
mitting depredations,  is  destroyed  by  one  who  has, 
for    some    time,    been    a    sufferer. 

We  must  not  be  understood  as  holding  broadly  that 
a  man  has  the  right  to  kill  trespassing  stock.  This 
he  has  no  right  to  do.  107  !Mas8.,  616.  It 
was  adjudged  in  a  great  number  of  cases;  but  in 
not  one  of  these  decisions  was  the  question  made 
that  the  animals  destroyed  were  roguish  and  mis- 
chievous, and,  therefore,  a  nuisance.  Nor  should 
we  be  understood  as  holding  that  the  occupier  of 
farm  lands  has  the  right  to  kill  even  notoriously^ 
mischievous  stock  that  are  trespassing  upon  his 
crops.  Nor  does  the  right  to  abate  apply  to 
sparsely  settled  communities.  But  we  do  hold 
that  the  owner  of  a  mischievous,  roguish  hog,  who 
allows  it  to  run  at  large  upon  the  streets  of  a 
town  or  city  after  notice  of  its  annoying  intru- 
sions, is  the  maintainer  of  a  nuisance,  and  that 
any  one  who  has,  for  an  appreciable  length  of 
time,  suffered  materid  damage  therefrom,  and  where  ' 
the  prospect  is  of  the  continuance  of  the  annoy- 
ance and  discomfort,  may  lawfully  destroy  it  while 
trespassing    and    doing    injury    to    his    property. 

It  results,  therefore,  that  the  defendant  in  error 
is  without  a  remedy.  The  judgment  of  the  Cir- 
cuit Judge  is  reversed  and  the  suit  is  dismissed, 
with    costs. 

Judges    Wilson    and    Taylor    concur. 

Judges    Hughes    and    Hall    dissent. 


STATE  OF  TENNESSEE.  179 


Railway  Ck>mpaii7  i;.  Brown. 


N.,  C.  &  St.   L.  Rt.  Company  v.  D.  S.  Beown. 

Writ     of     certiorari     denied     by     Supreme     Court, 
December,    1910,    Term. 

r.  RAnitoADG.    Turnpikes.    Fencing  act. 

Railroads  are  not  required  or  allowed  to  fence  within  the  char- 
tered right  of  way  of  a  turnpike  where  the  turnpike  and  the 
railroad  intersect,  although  the  macadamized  and  trayeled 
portion  of  the  turnpike  is  much  more  narrow  than  its  char- 
tered right  of  way. 

2.  Baicb. 

Where  a  railroad  and  a  turnpike  intersect  obliquely,  the  railway 
company  should  build  its  fence,  if  practicable,  so  as  to  avoid 
open  spaces  and  patches  of  grass  outside  of  the  turnpike  right 
of  way  that  are  likely  to  attract  cattle  to  points  of  possible 
collision.  But  it  is  not  held  that  a  railway  company  is  re- 
quired to  erect  oblique  cattle-guards. 

8w  PKA^cncB.    Instructions. 

It  is  not  tf ror  in  a  civil  cause  for  the  Ck>urt  in  his  charge  to  the 
Jury  to  assume  a  material  fact  about  which  there  is  and  can 
be  no  controversy. 

4.  Saks. 

The  practice  of  narrowing  and  simplifying  the  issues  to  be  sub- 
mitted to  the  Jury  is  commended. 

5.  CouBT  AND  CoiTiTSEL.    Bpcdol  request^.    Suggestions. 

It  is  the  duty  of  counsel  to  develop  foi  the  benefit  of  the  Oourt 
the  law  of  the  case,  and  to  point  out  by  special  request  any 
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confusion  or  misdirection  not  amounting  to  positive  error  that 
occurs  in  the  original  charge. 


Feom    Ruthbbfoed    County. 

Appeal  in  error  from  the  Circuit  Court  of  Ruth- 
erford   County.      John    E.    Eiohabbson,    Judge. 

Thos.    B.    Lytlb    for    Plaintiff    in    Error. 

Jbbse    W.    Spabks    for    Defendant    in    Error. 

Mb.  Justice  Hiooinb  delivered  the  opinion  of 
the    Court. 

This  is  an  action  instituted  by  the  defendant 
in  error  against  the  plaintiff  in  error  to  recover 
the  value  of  a  Jersey  cow,  allied  to  have  been 
killed  by  a  moving  train  of  the  defendant.  The 
case^  after  being  tried  before  a  Justice  of  the 
Peace,  was  appeaed  to  the  Circuit  Court  of  Ruth- 
erford County.  In  that  Court,  in  a  trial  before 
the  Court  and  a  jury,  the  defendant  in  error  re- 
covered a  verdict  and  judgment  for  $150.  A  mo- 
tion for  a  new  trial  was  overruled  by  the  Cir- 
cuit Judge,  and  the  case  is  here  by  appeal  of 
the  railroad  company.  There  are  five  assignments 
of    error. 

We  shall  take  up  and  dispose  of  such  of  these 
assignments  of  error  as  are  vital  and  controlling, 
but    not    in    the    order    in    which    they  are  presented. 
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The  facts,  in  substance,  are  that  on  the  night 
of  June  8,  1909,  the  cow  ii^  question  was  killed 
by  a  moving  train  of  the  plaintiff  in  error  on 
its  track  near  the  town  of  Murfreesboro,  at  a 
place  that  we  shall  speak  of  as  the  intersection 
of  the  roadbed  of  the  plaintiff  in  error  and  the 
Shelbyville  &  Murfreesboro  turnpike.  The  railroad 
and  turnpike  cross  each  other  obliquely.  The  dis- 
putted  question  of  fact  is  as  to  the  exact  point 
at  which  this  cow  was  struck  by  the  aigine.  It 
IB  urged  by  the  pUpntiff  in  error  titat  the  cow 
was  struck  on  the  turnpike  right  of  way,  and 
that  rt  was  not  liable  for  failing  to  have  its 
track  fenced  at  the  place  of  collision.  The  con- 
tention of  the  defendant  in  error  is  that  the  cow 
was  struck  at  a  point  some  distance  south  of  the 
right  of  way  of  the  turnpike  company,  at  a 
I)oiiit  that  should  have  been  fenced.  There  is  a 
space  in  the  territory  of  this  collision  of  about 
seventv-two  yards  in  width,  that  is  unfenced.  It 
therefore  becomes  essential  to  determine  the  exacr 
point    at    which    the    cow    was    struck. 

The  plaintiff  in  error  is  entirely  correct  in  its 
insistence  that  if  this  cow  was  struck  at  .a  point 
where  it  was  not  required  to  fence,  while  it,  the 
plaintiff  in  error,  was  in  the  observance  of  the 
statutory  pecautions,  it  is  not  liable.  35  Cyc, 
1182.  We  are  of  the  opinion,  from  the  reading 
of  this  record,  that  the  plaintiff  in  error  was,  at 
the    time    of    the    collision    with    this    cow,    in    the 
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observance  of  the  statutory  precautions.  Therefore, 
the  right  of  the  defendant  in  error  to  recover 
must  depend  upon  the  question  whether  the  plain- 
tiff  in  error  should  have  fenced  its  track  at  the 
place    of    collision. 

It    is    assigned    as    error    that    the    Circuit    Judge, 

■ 

in  his  charge  to  the  jury,  assumed  that  the  proof 
showed  incontrovertibly  the  killing  to  have  taken 
place  at  a  point  between  what  is  known  as  the 
south  cattle-guard  and  the  turnpike  crossing.  There 
is  some  conflict  in  the  proof  as  to  the  exact 
point  at  which  the  cow  was  strud:,  but  there 
seems  to  be  no  controversy  upon  the  point  assumed 
by  the  Circuit  Judge.  All  the  witnesses  who 
speak  on  the  subject  say  that  the  cow  was  struck 
at  a  point  north  of  the  south  cattle-guard,  and 
at  or  below  the  traveled  part  of  the  turnpike 
company's  right  of  way.  A  Circuit  Judge  may, 
especially  in  a  civil  cause,  properly  assume  and 
state  to  the  jury  a  material  fact  about  which 
there  is  no  controversy.  113  Mo.,  349.  There 
was  still  left  for  the  jury  the  determination  of 
the  question  as  to  whether  the  cow  was  killed 
within    or    without    the    right    of    way. 

There  is  proof  tending  to  show  that  at  the  in- 
tersection of  the  turnpike  and  the  railroad,  the 
traveled  part  of  the  turnpike  is  much  more  nar- 
row than  its  chartered  right  of  way,  while  one 
witness  speaks  of  it  as  wider.  The  record  shows 
the    chartered    right    of    way    at    this    point    of    inter- 
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section  to  be  thirty-three  feet.  We  are  of  the 
opinion  that  the  railroad  company  was  not  re- 
quired by  law.  to  fence  its  trac^  up  to  the  trav- 
eled path  of  the  turnpike,  where  this  traveled  path 
is  of  a  width  less  than  the  chartered  right  of 
way,  but  that  the  company  in  the  construction  of 
its  fences  and  cattle-guards  should  build  along  the 
line  of  the  turnpike's  chartered  right  of  way,  if 
the  whole  is  not  used.  It  would  be  an  encroach- 
ment upon  the  rights  of  the  turnpike  company  and 
the  public  to  require  or  allow  a  railroad  to  fence  be- 
yond the  chartered  width,  although  only  a  smaU 
part  of  the  right  of  way  is  used  for  highway 
purposes.  On  the  other  hand,  if  the  macadamized 
and  traveled  part  of  the  turnpike  at  the  intersec- 
tion be  of  greater  width  than  the  charter  provi- 
sion, the  company  should  put  the  fence  at  the 
edge    of    the    well    beaten    and    used    portion. 

Plaintiff  in  error  complains  that  the  charge  of 
the  Circuit  Judge  was,  in  respect  of  its  duty  to 
fence,  erroneous,  misleading  and  obscure,  in  that 
he  left  the  jury  in  confusion  as  to  ^vhether  the 
plaintiff  in  error  would  be  liable  if  the  collision 
took  place  outside  of  the  traveled  path  and  yet 
within    the    chartered    right    of    way. 

While  the  charge  of  the  Judge  is,  in  some  re- 
spects, obscure,  yet,  taken  as  a  whole,  it  is  not 
misleading.  The  particular  criticism  is  that  the 
Circuit  Judge  did  not  properly  discriminate  between 
the    actual    crossing    of    the    turnpike    and    its    char- 
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tered  right  of  way,  and  that  he  did  not  point- 
edly tell  the  jury  that  if  the  cow  was  0track 
within  the  chartered  right  of  way,  whether  on  or 
off  the  traveled  path,  the  plaintiff  in  error  would 
not  be  liable  because*  of  the  absence  of  a  fence. 
The  Circuit  Judge  properly  charged  the  jury,  in 
substance,  that  if  the  turnpike  company  had 
been  permitted  to  acquire  and  use  more  than 
its  chartered  right  of  way,  plaintiff  in  error 
could  not  fence  the  same,  and  that  if  the 
cow  was  killed  at  a  point  within  the  trav- 
eled part  of  the  turnpike  as  defined  the  plain- 
tiff in  error  would  not  be  liable.  There  was  one 
thing  aborut  which  the  Circuit  Judge  was  explicit, 
and  that  was  the  dii<7  of  the  defendant  in  error 
to  show  that  the  cow  was.  struck  at  a  point 
without  and  beyond  the  turnpike's  chartered  or 
acquired  right  of  way.  This,  in  our  opinion,  was 
a    clear    enough    prea^itation    of    the    issue    to    the 

jwry. 

If  there  had  been  what  counsel  for  plaintiff  in 
error  conceived  to  be  obscurity  and  confusion  in 
the  charge  as  contradistinguished  from  affirmative 
error,  he  should  have  requested  the  Court  to  clear 
up  the  obscurity  and  confusion.  5  Fickle,  594; 
14  Wallace,  442.  It  is  the  dutv  of  counsel,  bv 
suegestion  or  special  ref[uest,  to  bring  to  the 
attention  of  the  Court  any  deficiency  in  matters 
about  which  instructions  are  given.  Counsel  should 
make     some     effort     to     show     the     trial     Judge     the 


STATE  OF  TENNESSEE.  185 

Baiiwaj  Omaptmy  d.  Brown. 

correct    niles    of    law,    just    as    they    make    an    effort 
to    sbow    the    jury    the    facts. 

Looking  to  the  record,  as  a  whole,  the  case 
seems  to  have  been  narrowed  to  the  question  as 
to  Aether  this  cow  was  stmck  within  or  without 
the  turnpike's  right  of  w^slj  or  crossing  as  defioed 
by  the  Oireuit  Judge.  There  is  material  evidoioe 
showing  that  she  was  struck  at  a  point  not 
in  the  right  of  way.  It  appearing  that  there 
was  no  fence,  we  feel  constrained  to  overrule  the 
assignment  of  error  urging  the  lack  of  evidence 
to    support    the    verdict. 

We  commend  the  practice  followed  by  the  learned 
trial  Judge  of  narrowing  the  issues  and  simplify- 
ing    the    questions    submitted    to    the    jury. 

It  was  the  duty  of  the  plaintiff  in  error  as 
a  prerequisite  of  non-liability  to  erect  a  fence 
and  cattle-guards  as  near  to  the  intersection  of 
the  turnpike  and  its  .roadbed  as  practicable. 
It  must  not  leave  open  spaces  of  territory 
at  intersections  between  its  roadbed  and  high- 
ways, although  those  intersections  are  oblique. 
93  Mich.,  607;  38  Ind.,  190.  We  do  not  hold 
that  it  'was  the  duty  of  plaintiff  in  error  to 
have  constructed  an  oblique  cattle-guard,  but  it 
was  its  duty  to  erect  fences  and  cattle-guards  as 
near  to  the  right  of  way  of  the  turnpike  com- 
pany as  practicable,  and  not  allow  adjacent  and 
intervening  patches  of  grass  to  lie  unenclosed. 
Much     is     said     in     the     record    about     a     private 
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waj  to  a  negro  cemetery.  We  are  of  the  opiu* 
ion  that  under  our  statute  a  railroad  company  is 
not  required  or  allowed  to  fence  up  even  a  pri- 
vate but  well  established  road'  to  a  cemetery.  But 
this  seems  to  be  immaterial,  in  view  of  the  fact 
that  the  cemetery  road  is  upon  the  other  side  of 
the  turnpike  from  the  one  on  which  the  cow  was 
struck. 

The    judgment    of    the    lower    Court    is    affirmed, 
with    costs. 
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Louisville     &     Xashvillb     Railboad     Company     v. 

Hensy    H.    Shblton. 

Writ    of    certiorari    denied    by    Supreme    Court. 

1.  Res  Ipa^  LoQurruB.    Master  and  servant. 

The  doctrine  of  res  ipsa  loqMur  does  not  ai^Iy  to  actioiur  be- 
tween master  and  servant  The  seryant  must,  in  addition  to 
the  happening  of  the  injury,  prove  negUg^oce  upon  the  part 
of  the  master. 

2.  Samx.    Presumptive  proof. 

But  when  the  circumstances  surrounding  the  happening  of  the 
accident  indicate  as  a  matter  of  fact,  the  existence  of  action- 
able negligence  upon  the  part  of  the  master,  the  case  should 
be  submitted  to  the  jury  under  appopriate  instructions,  to'  de- 
termine whether  on  not,  from  the  established  facts,  the  ulti- 
mate facts  warranting  recovery  exist 


Fbom    Davidson    County. 


Appeal    in    error    from    the    Circuit    Court    of    Da- 
vidson   County.      Thos.    E.    Matthews,    Judge. 

John     Bell     Keeble^     Edwabb.    T.     Ssay     and 
Pebcy    Maddin    for    PlaintiflF    in    Error. 

W.    H,    Washington    for    Defendant    in    Error. 
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Mr.  Justice  Higgins  delivered  the  opinion  of 
the    Court. 

While  in  the  service  of  the  plaintiff  in  error 
as  a  fireman  upon  a  locomotive  engine,  on  the 
night  of  January  9,  1908,  the  defendant  in  error, 
in  an  effort  to  use  an  attachment  of  the  engine 
known  as  a  shaker-bar,  was  thrown  from  the  cab 
anad  severely  injured.  He  brought  this  action  for 
the  injuries  thus  received,  and  recovered  a  verdict 
and  judgment  in  the  Court  below  for  $1,750. 
The  plaintiff  in  error  in  this  Court  has,  by  con- 
cessions, narrowed  the  issue  to  the  question  as  to 
whether  there  is  any  evidence  in  the  record  war- 
ranting a  recovery  of  anything  by  the  defendant 
in  error,  presenting  the  question  whether  the  lower 
Court  should  have  given  the  jury  peremptory  instruc- 
tions   in    its    favor. 

The  record  shows  substantially  the  following  facts: 
The  engine  upon  which  defendant  in  error  was 
engaged  as  fireman  had  been  brought  to  Nashville 
from  some  point  in  Kentucky,  on  the  morning  of 
January  9th,  on  its  customary  run.  It  was,  some 
time  during  the  morning,  as  was  usual,  taken  to 
the  roundhouse  of  the  plaintiff  in  error,  to  re- 
main and  be  inspected  and  equipped  for  its  next 
or  return  trip.  A  short  while  after  4  o'clock 
p.M.^  the  defendant  in  error  and  his  associated 
engineer  got  upon  this  particular  engine,  after  it 
had    been    placed    in    position    by    the    engine    custo- 
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dian,  and  started  north  with  a  train  of  freight 
cars.  While  passing  through  Hopkinsyille,  Ky., 
the  defendant  in  error  took  hold  of  and  made 
an  efFort  to  operate  what  has  heretofore  been  des- 
ignated as  the  shaker-bar  handle^  when  this  handle 
dropped  out  of  its  accustomed  place.  The  mo- 
mentum of  the  body  of  defendant  in  error,  inci- 
dent to  his  muscular  effort  to  work  this  part'  of 
the  machinery^  threw  him  out  of  the  cab  of  the 
engine  and  against  a  freight  oar  standing  near 
the    track    on    which    his    train    was    moving. 

This  shaker-bar  handle  is  an  attachment  of  the 
engine,  made  for  the  purpose  of  working  an  ap- 
paratus that  relieves  the  grate  of  cinders  and 
ashes.  There  are  two  of  them  on  a  well  equipped 
locomotive  engine  —  one  on  the  right,  for  the  en- 
gineer, and  one  on  the  left,  for  the  fireman. 
They  are  about  two  and  one-half  feet  long,  made 
of  iron,  and  are  supposed,  when  not  in  use,  to 
hang  perpendicularly  from  a  projecting  piece  in 
the  face  of  the  engine.  These  bars  are  provided 
with  clamps,  or  jaws,  or  clevises,  which  fit  over 
this  tongue  or  projecting  piece  just  now  men- 
tioned.  A  clevis  pin  or  rod,  or  bolt,  some  three- 
fourths  of  an  inch  thick,  runs  through  these  jaw- 
sides  or  clevis  sides,  and  through  this  tongue  pro- 
jection, thus  making  a  pivot  on  which  they  hang 
when  not  in  action,  and  which  holds  them 
in  place  when  they  are  raised  horizontally  for 
use.       This     bolt     is     provided      with      threads      and 
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a  nut.  The  proper  method  is  to  screw  this 
tap  or  nut  .tightly  on  the  bolt,  after  the  bolt  is 
in  place,  and  then  brad  the  nut  so  as  efFectuallj 
to  prevent  its  working  off.  When  this  shaker-bar 
is  hanging,  and  not  in  use,  or,  rather,  when  it 
is  dropped  after  being  used,  it  falls  into  a  clamp 
or  holder  placed  lower  down  on  the  face  of  the 
engme,  so  as  to  prevent  its  swaying  to  the  right 
or  the  left.  .When  raised  horizontally,  and  work- 
ing it  backward  and  forward,  it  shakes  and  emp- 
ties the  ash-pan.  Its  usual  weight  is  from  seven 
to  eight  pounds.  The  jaw,  or  clevis  part,  is  sup- 
posed   to    work    loosely    and    easily    on    the    tongue. 

About  seven  hours  after  the  departure  from  Nash- 
ville, the  defendant  in  error  states  that  he  grasped 
the  handle  bar  upon  his  side  of  the  engine,  as 
was  his  custom  and  duty,  and  raised  it  to  a 
horizontal  position,  and  gave  the  bar  the  usual 
push,  and  that  as  he  did  so  it  fell  out  of  its 
socket  and  precipitated  him  to  the  ground.  When 
found,  some  minutes  after  this  occurence,  the  de- 
fendant  in  error,  unconscious  from  his  bruises, 
was  firmly  grasping  the  shaker-bar.  An  immedi- 
ate examination  of  the  engine  was  made,  and 
nothing  defective  or  wrong  was  found  except  the 
absence  of  the  bolt  provided  for  holding  the  bar 
in  place.  The  bottom  and  deck  and  the  adjacent 
parts  of  the  engine  were  examined  for  the  pur- 
pose of  finding  the  bolt,  or  any  part  of  it,  or  a 
fragment    of    it.      But    not    a    piece    of    it    was    to 
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be  seen.  There  were  holes  in  the  engine  floor 
through  which  this  bolt,  or  its  pieces,  could  have 
dropped  to  the  gronnd.  The  engine  moved  some 
distance  after  the  defendant  in  error  was  thrown 
out  The  engineer  did  not  discover  his  absence 
until  a  few  minutes  afterwards.  Defendant  in 
error  was  about  twenty-four  years  of  age,  and  had 
been  engaged  as  fireman  for  some  seven  or  eight 
months  before  the  accident,  and  had,  at  some  pre- 
vious period,  worked,  for  the  plaintiff  in  error  as 
boilermaker.  He  was  familiar  with  the  construc- 
tion   and    operation    of    engines. 

The  plaintiff  in  error  introduced  evidence  to  the 
effect  that  some  two  or  three  months  before'  this 
accident  this  particular  engine  had  been  completely 
overhauled  and  put  in  first^dass  condition.  There 
was  also  evidence  to  the  effect  that  from  the 
period  of  this  overhauling  to  the  time  of  the  acci- 
dent the  engine  was  examined  and  used  and  found 
to  be  in  ^rfect  order.  There  is  also  evidence 
that  it  was  inspected  from  time  to  time,  and  that 
upon  the  very  day  of  the  missing  bolt  it  was 
inspected    and    fotmd    in    good    condition. 

The  defendant  in  error  adduced  no  evidence  of 
prior  defect,  nor  of  failure  to  inspect,  nor  any 
circumstances  other  than  the  surroundings  of  the 
oocurrence,  to  show  that  the  plaintiff  in  error 
had  failed  of  its  duty  in  the  matter  of  equip- 
ping   this    engine    and    performing    the    duty    of    in- 
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spection.  We  are,  therefore,  face  to  face  with 
the  proposition:  Whether,  by  proof  of  the  cause 
of  the  injury  and  its  attendant  circumstances 
without  more,  a  servant  can  recover  from  his 
master  for  injuries  caused  by  alleged  defects  in 
the    appliances    furnished    him. 

We  are  met  at  the  theehold  with  the  rule  that 
the  doetrine  of  res  ipsa  loquitur  does  not,  as  be« 
tween  master  and  servant,  obtain  in  Tennessee. 
By.  V.  Lindamood,  3  Cates^  .  476.  The  reasons 
for  the  inapplicability  of  the  rule  to  actions  be- 
tween master  and  servant  have  been  admirably 
stated  by  the  Supreme  Court  of  the  United  States 
in  Paiton.  v.  Texas  and  P.  R.  Co.,  179  U.  S.. 
658.  It  seems  clear  to  us  that  when  there  is 
nothing  in  the  record  except  the  mere  happening 
of  the  accident,  with  no  accompanying  circum- 
stances indicating  the  cause  of  and  accountability 
for  the  accident,  the  plaintiff  should  fail.  But 
the  exclusion  of  the  doctrine  must  Jot  be  per- 
mitted to  destroy  the  force  of  circumstantial  evi- 
dence. Some  of  the  States  and  some  of  the 
Federal  Courts  that  do  not  apply  the  rule  wisely 
distinguish  the  cases  to  which  it  is  applicable 
from  those  governed  by  circumstantial  evidence. 
The  danger  to  the  servant  lies  in  confounding 
the  two.  If  the  rule  should  obtain,  as  contended 
for,  a  great  number  of  injured  employes  with 
meritorious    claims    would    be    without    remedy. 
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It    is    true    in    Tennessee    that    before    a    servant 
can    recover    for    injuries    growing    out    of    defective 
appliances    he    must    show    the     defects     complained 
of;    and    must    also    prove    knowledge    bj    the    mas- 
ter    of     those     defects^     or     culpable     negligence     in 
failing   to   know   them,   and   his   own   ignorance   excus- 
able.     It   is    also    true    that    the    master    is    presumed 
to    have    discharged    his    full    duty    to    the    servant, 
and   that  there  is  no  presumption   of  negligence   upon 
his    part,    and   that   mere  ,  proof   of   broken   machinery 
resulting  in  injury   is  not  generally  sufficient  to  war- 
rant   a    recovery.      But    it   will    not    do    to    announce 
the    doctrine    that    a    jury    must    blind    its    eyes    to 
the    evidence    of    negligence    afforded    by    the    occur- 
rence.      There     is     quite     a     difference     between     the 
announcement    of    the    Court    as     a    matter    of    law 
that    a    conclusion    follows    or    does    not    follow    and 
permitting    a    jury    to    find    as    a    matter    of    infer- 
ence   that    certain    conclusions    of   fact    are    warranted 
from    circumstances.       The    contention    of    the    plain- 
tiff    in     error     is     that    there    is    no     testimony     in 
this    record    showing    the    facts    necessarily    warrant- 
ing    a     recovery,     nor     anything     from     which     the 
grounds    of   liability    can    be    inferred;    that    at    most, 
what    defendant    in    error    contends    for    is    that,    by 
inference     upon     inference,     and     presumption     upon 
presumption,    recoverable    grounds    are    shown.      It    is 
not    permissible    for    a    plaintiff,    by    connecting    in- 
ference   to    inference,    to    make    out    his    case.     Sound 

14 
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reason  forbids  that  a  Court  or  a  jury  he  per- 
mitted to  coDclude  from  unstable  premises  in  cer- 
tain speculations  as  to  the  cause  of  an  accident. 
3  Cates,  475;  United  States  v.  Boss,  92  U.  S., 
281. 

But  surely  it  cannot  be  successfully  contended 
that  a  plaintiff  is  forbidden  to  prove  his  ultimate  and 
basic  facte  by  circumstantial  evidence.  It  would  not 
be  proper  for  a  plaintiff  to  say  that  certain  facts  are 
presumed,  and  then  leap  from  these  presumptive  facts 
to  the  basic  fact.  But  when  there  appear  in  the 
record  a  number  of  fticts  that  warrant  the  infer- 
ence of  the  existence  of  the  ultimate  fact,  there 
is  no  chain  of  inferences,  but  rather  a  chain  of 
facts.  The  Ross  case,  referred  to  above,  is 
authority  for  the  proposition  that  a  fact  may  be 
established  by  circumstantial  evidence,  and  that  the 
facts  thus  found  from  the  surroundings  may  be 
the  basis  of  all  legitimate  inference.  The  position 
we  have  taken  is  clearly  presented  atd  illustrated 
in  a  note  to  be  found  in  6  L*  E.  A.  (N.  S.), 
337. 

When  a  verdict  is  assailed  on  the  ground  that 
there  is  no  evidence  to  support  it,  and  also  when 
it  is  challenged  by  a  motion  for  peremptory  in- 
structions, the  unsuccessful  party  has  to  combat 
two  rules  that  obtain.  One  is  that  the  testimony 
must  be  viewed  in  that  light  most  favorable  to 
the    contention    of    the    winner    in    the    Court    below. 
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Or,     as     put    by    our    Supreme    Court    in    the    case 
of    Ry.  V.    Mdhoney,    5    Pickle,    312: 

"The  verdict  must  be  upheld  if  the  conclusion 
does  not  follow  as  a  matter  of  law  that  no  re- 
covery can  be  had  upon  any  view  which  can  be 
properly    taken    of    the    facts    the    evidence    tends    to 

establish." 

The     other     rule,     with     reference     to     peremptory 

instmctions,  is  that  the  motion  therefor^  for  legal 
purposes,  admits  all  conclusions  and  inferences  which 
may  be  drawn  by  the  jury  from  the  facts  shown. 
The  testimony  in  this  record  shows  some  pecul- 
iar facts.  The  theory  of  the  plaintiff  below,  and 
the  one  pressed  for  consideration, .  is  that  the  bolt 
on  which  the  shaker-bar  worked  was  not  in  its 
place  when  he  mounted  the  engine  to  start  on 
his  trip.  In  the  brief  of  'counsel,  and  from  the 
testimony  of  defendant  in  error,  it  is  suggested 
that  the  bolt  was  in  its  socket  when  the  engine 
left  l^ashville,  but  was  not  screwed  and  bradded. 
The  contention  of  *the  plaintiff  in  error  is  that 
no  fact  in  the  record  shows  when  or  how  this 
bolt  got  out,  or  how  the  bar  fell,  or  how  the 
accident  happened,  and  that  we  are  left  to  three 
or  four  conjectures  as  to  the  origin  of  the  con- 
ditions bringing  about  the  accident.  It  clearly 
appears  from  the  proof,  however,  that  if  this  bolt 
had  been  in  its  place;  or,  if  in  its  place,  it  had 
been  properly  bradded,  the  accident  would  not 
have    happened;    and    it    is    insisted,    in    this    connec- 
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tion,  that  either  one  or  both  of  these  two  condi- 
tions could  be  reasonably  found  as  a  fact,  and 
that  no  other  inference  could  be  drawn  from  the 
circumstances    shown. 

No  duty  of  inspection  rested  upon  the  defend- 
ant in  error.  He  had  the  right  when  he  mounted 
the  engine  to  presume  that  it  was  in  good  work- 
ing order,  and  that  the  attachments  were  properly 
adjusted.  Of  course,  if  he  had  observed  the  de- 
fect, or  would,  by  ordinary  care,  have  known  of 
it,  he  would  be  denied  a  recovery.  But  there 
was    no    active    duty    of    inspection    upon    his    part. 

It  cannot  be  denied  but  that  the  absence  of  this 
bolt,  if  it  was  absent,  made  the  shakeivbar  a  de- 
fective appliance,  and  that  if  it  was  absent,  or 
was  not  in  place  properly  bradded  when  defendant 
in  error  mounted  the  'engine,  and  that  this  miss- 
ing bolt  or  defective  bradding  was  known  to  the 
plaintiff  in  error,  or  those  representing  it  in  its 
supen^ision  of  tools,  or  would  have  been  known 
if  proper  care  had  been  exercised,  and  that  if 
this  defendant  in  error  was  excusably  ignorant,  he 
had    a    right    of    action. 

After  a  most  careful  consideration  of  the  cir- 
cumstances of  this  occurrence  we  have  reached  the 
conclusion  that  the  jury  could,  and  did  as  the 
reasonable  view  to  be  taken  of  the  circumstanoea 
of  the  accident,  find  that  the  bolt  was  either  not 
in  place  when  the  engine  left  NashviUe,  or  if  it 
was,    that    it    was    so    improperly  bradded  or  clutched 
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as    easily    to    fall    out    of    its    socket,    and    thus    not 
subserve      the      purposes      intended.       The      insistence 
that    the    bolt    might    have    crumbled    or    been    broken 
by     some    latent    defect    in    construction     is    too    chi- 
merical,   in    view    of    the    proof    that    the    most    de- 
fective    kind     of     bolt,     when     thrust     through     the 
holes,    would    have    supported    this    shaker    when    not 
in      use.       Explanatory     of     the     fact     that     it     had 
not      theretofore     dropped     out,     there     is     proof     in 
the      record      (the     weight     of     which     was     to     be 
determined    by    the    jury),    that  this  shaker-bar  fitted 
tightly    enough     in     its     socket    to     remain    pendant 
without    any    bolt.       It    seems    to    us    obvious    that 
if,    on    the    day    of    the    night    on    which    the    acci- 
dent   happened,    this    engine    had    been    properly    in- 
spected,   the    absence    of    the    bolt,    or    its    improper 
bradding,     would    have     been     revealed    to     the    most 
indifferent    observer.      No    citation    of    authorities    is 
needed    to    support    the    proposition    that    the    master 
who     puts     dangerous     appliances     in     the     hands     of 
his     servant    must    use     active    diligence     to     inspect 
the    same.      This    is    a    non-delegable    and    continuing 
duty.       The    master    is    liable    if    his    inspector,    how- 
ever   punctual    he    may    be    in    going    to    the    place 
of    inspection,    yet    fails    to    ascertain    what    a    rea- 
sonably   circumspect    person    would    have    found.      It 
is    earnestly    insisted    that    the    proof    shows    the    ob- 
servance   of    this    rule    of    inspection    to    the    fullest 
extent.      It    is    much    pressed    in    argument    that  the 
engine    in8i)ector,    on    the    very    day    of    the    happen- 
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ing  of  this  accident;  examined  the  engine  in  ques- 
tion; and  found  the  bolt  in  its  place  and  prop- 
erly bradded.  But  if  the  jury  were  warranted 
in  finding,  and  if  we  accept  as  inferable  the 
fact  that  the  bolt  was  missing  or  not  prop- 
erly bradded;  we  must  say  that  the  testimony  of 
the  inspector  is  discredited.  He  states  that  he 
knows  he  examined  this  particular  engine,  because  it 
was  in  the  routine  of  his  duties.  While  this  is 
competent,  yet  its  probative  effect  must  be  left  to 
the    jury,     and     they     may    disbelieve    him. 

Reverting  to  the  province  of  the  jury,  it  may 
be  said  that  they  could  take  the  view  that  there 
was  either  no  bolt  in  the  shaker-bar,  or  that  if 
there  was  one,  it  was  defectively  bradded.  If 
the  circumstances  warranted  the  finding  of  either 
of  these  two  fact«  conclusively,  they  also  war- 
ranted the  negativing  of  the  surmises  of  the 
plaintiff  in  error.  If  we  treat  the  verdict  aa 
finding  the  fact  of  no  bolt,  or  an  improperly 
bradded  ^one,  it  cannot  be  said  that  this  is  a 
presumption  or  inference;  it  must  be  said  to  be 
the  finding  of  a  basic  and  material  fact  from 
circumstantial  evidence.  This  we  so  hold.  Taking 
this,  then,  as  a  fact  established,  and  not  as  an 
inference,  how  can  it  be  said  that  a  jury  was 
not  warranted  in  j)resuming  another  fact,  to-wit, 
Knowledge  of  the  defect  by  the  inspector,  or  u 
failure  to  exercise  ordinary  care  in  the  inspection 
of    the    engine?       If    we    then    ascertain    the    causal 
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oonnection  between  the  defect  thus  found  and  the 
injury  to  the  servant  while  in  the  exercise  of 
ordinary  care  (and  this  is  presumed),  -why  do  we 
^  not  find  the  essentials  of  a  recovery  with  proper 
Ixises    for    all    presumptions? 

While    the    doctrine    of    res    ipsa    loquitur    as  an- 
nounoed   in   Tennessee   forbids  a  recovery  upon  proof 
of    the    happening    of    the    accident    alone,    yet    the 
rule    of    inferred    negligence,    or    prima    facie    negli- 
gence,   has    also    been    announced    in    this    State.'     If 
certain     facts     indicating     recoverable     negligence     are 
shown    in    a    case,  and    are   not    successfully    rebutted 
by    the    defendant,    a  •  recovery    may    be    had.      By, 
V.    Northingion,    7    Pickle,    56.      And    this    amounts 
to     no    less    than    saying    that     if,     from     the    facts 
shown,    the    facts    essential    to    a    recovery    are    logic- 
ally    presumable,      a     recovery     may     be     had.       It 
amounts    to    no    more    than    saying    that    if    a    jury, 
viewing    all    the    facts    preceding,    accompanying,    and 
following    an    accident,    after    giving    them    and    their 
physical    aspects    a    critical    examination,    find    therein 
a    culpable    failure    of    duty    upon    the    part    of    the 
master,     there     may     be     a     recovery,     even     though 
there     be    no     direct     evidence     showing     a     violation 
of     the     master's     obligation.        Under     circumstances 
thus    indicated    the    case    should    not    be    taken    from 
the    jury. 

We    quote    approvingly    the    following    excerpt  from 
Shearman    &    Bedfield    on    If egligence,    58 : 

'^It    is    not    that    in    any    case    negligence    can    be 
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assumed  from  the  mere  fact  of  an  accident  and 
an  injury^  but  that  in  these  cases  the  surround* 
ing  circumstanoes  which  are  necessarily  brought 
into  view  .  by  showing  how  the  accident  occurred 
contain,  without  further  proof,  sufficient  evidence 
of  the  defoAdant's  duty  and  of  his  neglect  to  per- 
form it.  Th0  fact  of  i3^e  casualty  and  the  attend- 
ant circumrtaBces  may  th^nselves  fumiA  all  the 
proof  of  negligence  that  the  injured  person  is  able 
to    offer,    or    that    it    is    necessary    to    offer." 

In  Jensen  v.  Jos.  B.  Thomas^  81  Fed.  Ee- 
porter,    578,    we    find: 

"The  occurrence  of  an  injury  may  itself,  in 
connection  with  other  circumstances,  sufficiently  show 
negligence    to    justify    a    judgment    for    damages." 

In    81    Tex.,    168,    it    was    held    as.  follows: 

"When  a  servant  sues  his  employer  for  dam- 
ages arising  from  injuries  caused  by  negligence 
of  the  employer,  the  plaintiff  must  prove  negli- 
gence, and  proof  of  the  accident  and  injury  alone 
will  not  be  sufficient.  But  the  circumstances  at- 
tending the  injury  may,  without  direct  evidence, 
be    sufficient    to    establish    the    fact    of    negligence." 

We  believe  that  these  authorities  announce  a 
safe  and  sane  rule,  and  that  it  is  not  an  in- 
fringement upon  the  rule  forbidding  the  applica- 
tion of  the  doctrine  of  res  ipsa  loquitur  to  actions 
between    master    and    servant. 

It  is  in  coneluflion  most  eameetly  insisted  by 
plaintiff     in     error     that     the     testimony    leaves     the 
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oause  of  the  -  accident  in  so  much  uncertainty  that 
the  jury  were  compelled  to  enter  the  realm  of 
speculation  to  find  a  basis  for  their  verdict,  citing 
the  following  extract  from  Patton  v.  T.  &  P. 
Ry.,    179    TJ.    S.,    658: 

'When  the  testimony  leaves  the  matter  uncer- 
tain  and  shows  that  any  one  of  half  a  dozen 
things  may  have  brought  about  the  injury,  for 
some  of  which  the  employer  is  responsible  and  for 
some  of  which  he  is  not,  it  is  not  for  the 
jury    to    guess    betwe^i    these    half    doz^i    causes." 

But  that  is  not  the  instant  case.  Here  we 
have  reached  the  conclusion  that  the  jury  were 
warranted  in  finding  that  either  or  both  of  two 
conditions  necessarily  caused  this  injury,  to- wit: 
Absence  of  the  bolt,  or  its  defective  bradding,  for 
either  or  both  of  which  the  master  would  be  respon- 
sible.      It   niiirht   be  said   that  there   is   some   evidence 

v.- 

of  the  possible  latent  defect  theory',  or  of  the  sud- 
den dropping  out  theory,  upon  some  aspects  of 
which  plaintiff  in  error  would  not  be  liable.  But 
when  we  view  all  the  circumstances  most  favor- 
ably to  def (Aidant  in  error,  it  must  be  said  from 
the  standpoint  of  the  juror,  that  either  or  both 
of  the  two  defective  conditions  chargeable  to  negli- 
gence existed  as  a  matter  of  fact,  and  was 
the  proximate  cause  of  the  injury.  If  the 
jury  warrantably  inferred  from  the  condition  of 
the  engine  the  existence  of  the  antecedents  making 
plaintiff     in     error     liable     as     the     more     reasonable 
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conclusion  in  preference  to  the  causes  excusing  plain- 
tiff in  error,  it  cannot  properly  be  said  that  their 
verdict  for  defendant  in  error  is  unsupported,  or 
that  it  rests  upon  a  speculative  basis.     72  S.  C,  92. 

We  conclude  this  opinion  in  the  language  of 
Judge  CaldweU,  taken  from  the  last  paragraph  of 
Virginia  Iron  Compa/n/y  v.  HamUtan,  23  Pickle,  711: 

^^In  looking  to  the  evidence  we  cannot  say  that 
there  was  no  evidence  that  would  have  warranted 
a    jury    in    finding    against    defendant" 

This  langauge  was  used  in  disposing  of  a  de- 
murrer to  the  evid^ice,  which  is  in  legal  effect 
about  the  same  as  a  motion  for  peremptory  in- 
structions. 

The  assignments  of  plaintiff  in  error  are  ovei^- 
ruled,  and  the  judgment  of  the  lower  Court  is 
affirmed,    with    costs. 
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CtJMBEBLAND   TELEPHONE   AND   TeLBGBAPH   CoMPANY   t^. 

C.  S.  Jenkins. 

(Writ  of   Certiorari   denied  by    Supreme   Court.) 

Gabnishment.    Payment  to  fudgmetU  debtor  hy  judgment  cred- 
itor after  $ervioe  of  notice. 

Tbe  garnishee  has  no  right,  after  s^vice  of  notice,  to  pay  over 
the  funds  to  the  Judgment  debtor.  After  notice  seryed  the 
garnishee  should  refrain  from  transactions  with  the  Judgment 
debtor  respecting  the  funds  attached. 


From   Davidson   County. 


Appeal  in  error  from  the  Circuit  Court  of  David- 
son County.      A.  B.  INTeil,  Special  Judge. 

W.  H.  Williamson  for  Plaintiff  in  Error. 

Laurent  Brown  for  Defendant  in  Error. 

Mr,  Justice  Higoins  delivered  the  opinion  of  the 
Court. 

In  the  year  1909,  one  Mike  Bums  was  an 
employe  of  the  plaintiff  in  error  at  a  wage  of 
80  much  per  day  or  week.  During  the  month  of 
August,  he  earned  the  sum  of  $60.97.  On  the 
14th  day  of  August,  plaintiff  in  error  paid  him 
$28.25.       On    the    succeeding    26th    day    of    August 
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the  defendant  in  error,  Jenkins,  who  was  a  judg- 
ment creditor  of  Bums,  caused  a  garnishment 
notice  in  the  usual  form  to  be  served  upon  the 
plaintiff  in  error,  requiring  it  to  appear  before  a 
justice  of  the  peace  named  and  answer  on  oath 
to  what  extent  it  was  indebted  to  Bums,  and 
also  what  funds  of  Bums^  it  had  in  its  custody, 
and  likewise  notifying  the  plaintiff  in  error  not 
to  pay  over  or  deliver  to  Bums  any  moneys, 
funds,  or  evidences  of  indebtedness  that  it  might 
have  under  its  control  between  the  date  of  ser- 
vice and  date  of  answering.  A  conditional  judg- 
ment for  $14.94*,  afterwards  regularly  made  final, 
was  rendered  against  the  plaintiff  in  error  as 
garnishee  of  Bums.  Upon  appeal  to  the  Circuit 
Court  the  case  was  tried  before  Special  Judge 
A.  B.  Neil,  who  affirmed  the  judgment  of  the 
justice.  The  case  is  now  here  for  review.  The 
contention  of  plaintiff  in  error  is  that  at  the 
time  of  service  of  notice,  and  at  the  time  it 
was  cited  to  answer.  Bums  was  indebted  to  it 
for  some  advances  equal  in  amoimt  to  the  sum 
attached,  and  that  it  had  the  right  after  attach- 
ment to  pay  him  his  current  wages  and  urge  the 
old  indebtedness  by  way  of  set-off.  We  gather 
from  the  answer  of  the  garnishee,  speaking  through 
its  treasurer,  that  on  the  28th  of  August,  two 
days  after  the  garnishment  writ  had  been  serv^, 
and  two  days  prior  to  the  time  plaintiff  in  error 
was     required     to     answer,     it     paid     Bums     on     his 
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August  earnings  the  additional  sum  of  $28.35. 
The  answer  further  showed,  as  above  stated,  that 
Bums  was  indebted  to  it  in  the  sum  of  $31.00. 
This  indebtedness  grew  out  of  advances  made  to 
Bums  on  aocount  of  sickness  in  his  family. 
Bums,  at  the  time  of  service  of  garnishment 
notice,  was  still  indebted  to  the  company,  but  was 
in  need  of  the  amount  earned  between  the  14th 
and  the  28th  day  of  August,  and  the  company 
continued  to  pay  him  his  wages,  notwithstanding 
the    notice. 

The  question  presented  is  the  right  of  the  gar- 
nishee,  after  service  of  the  garnishment  writ  upon 
him,  to  pay  over  to  the  judgment  debtor  the 
funds  attempted  to  be  reached,  and  then  bring 
forward  a  prior  indebtedness  due  from  the  employe 
as  a  bar  to  a  judgment  against  the  garnishee. 
There  is  no  doubt  but  that  a  ganushee  may  in 
his  answer  show  that  the  judgment  debtor  is  in- 
debted to  him,  and  that  he  claims  his  right  of 
set-off  against  the  demand  which  the  creditor  is 
making;  and  if  this  record  had  shown  that  the 
company  had  deferred  payment  to  Bums  until  the 
day  of  answer,  and  had  then  set  forth  Bums's 
indebtedness  to  it,  the  plaintiff  in  error  must  nec- 
essarily havfe  been  discharged.  But  the  case  is 
not  now  presented  to  us  in  that  aspect.  Here  is 
a  company  whose  employe  has  earned  during  the 
month  about  $60.00.  After  the  attachment  process 
served    upon    it,    with    aU    formalities    and    fullness 
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required  by  law,  and  before  the  time  fixed  for 
answering,  it  pays  over  to  the  judgment  debtor 
the  very  funds  that  the  creditor  has  sought  to 
attach,  the  garnishee  depending  upon  justification 
of  delivery  of  the  funds  to  the  judgment  debtor 
by  an  ex  post  'facto  showing.  He  should  let 
things  remain  in  statu  quo  until  judgment  pro- 
nounced. 

We  recognize  it  as  a  sound  rule  of  law  that  a 
garnishee  must  not  be  put  in  a  worse  plight  by 
the  garnishment  proceedings  than  he  was  before. 
But  there  is  another  rule  of  law  that  cannot  be 
ignored  by  the  garnishee,  whatever  be  his  motives 
for  failure  to  observe  it.  The  rule  to  which  we 
have  reference  is  that  the  service  of  the  garnish- 
ment writ  creates  a  lien  upon  the  funds  of  the 
debtor  in  the  hands  of  the  garnishee  and  virtually 
makes  him  a  .trustee  of  those  funds;  and,  as  such 
trustee,  he  must  duly  account  for  them  in  the 
attaching  Court.  The  funds,  in  fact,  from  the 
time  of  the  service  of  notice  are  in  custodia 
legis,  and  the  garnishee  has  no  right  to  deal  with 
them  except  under  the  direction  of  the  Court  into 
whose  virtual  control  they  have  passed.  Staie  v. 
Linaweaxier,  3  Head,  53;  Beaumont  v.  Boson,  12 
Heis.,  416.  In  the  former  case  it  is  held  that 
the  effect  of  the  notice  served  is  to  put  it  out 
of  the  power  of  the  garnishee  and  his  creditor 
to  deal  with  or  adjust  the  debt  that  is  the  sub* 
ject    of    the    garnishment. 
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We  nnderBtand  the  law  farther  to  be  that  the 
garnishee,  after  service  of  process,  must  retain  the 
debt  or  funds  attached,  and  must  bring  them  into 
Court  and  have  the  Court  decide  the  relative 
rights  of  the  judgment  creditor,  the  judgment 
debtor,  and  himself;  and  that  if  he,  without  judi- 
cial authority,  undertakes  to  hand  over  the  funds 
or  pay  the  debt  to  the  judgment  debtor,  he  will 
be  held  liable  as  of  the  day  on  which  notice  is 
served.  20  Cyc,  1068.  It  will  not  do,  however 
meritorious  the  claim  of  the  judgment  debtor,  and 
how  commendable  soever  may  be  the  motive  of 
the  garnishee,  to  allow  the  garnishee  to  hand  over, 
without  official  sanction,  the  funds  that  have  been 
attached  in  his  hands.  The  dangers  incident  to 
such  a  practice  are  too  obvious  for  comment.  If 
the  garnishee  has  legal  and  equitable  grounds  for 
resisting  the  demand  of  the  judgment  creditor,  he 
should    do    so    through    the    channels    of    the    law. 

We  are  aware  that  corporations  are  very  much 
annoyed  with  garnishment  process;  but  we  find 
the  remedy  provided  for  by  our  statutes,  and  it 
becomes  our '  duty  to  uphold  it  and  make  it  ef- 
fectual. The  remedy  cannot  be  made  effectual  if 
garnishees  are  permitted,  after  service  and  before 
answering,     to     pay     over     the     funds     to     judgment 

debtors. 

We  see  no  error  in  the  Court  below.  The 
judgment  in  favor  of  the  garnisheeing  creditor  is 
therefore    affirmed,    with    costs. 
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Tenxessee   Central   Railroad  v.   B.  D.    Smith 

Aia> 
Same  v.   J.  B.  Young. 

1.  Railboads.    Vnfenced  track;  appraisement  of  stock  killed. 

The  notice  of  application  for  the  appointment  of  appraisers  to 
value  stock  killed  upon  an  unfenced  track,  as  provided  by 
Shannon's  Code,  1589-90,  must  be  in  writing  and  must  be 
served  upon  the  nearest  station  agent  by  leaving  with  blm  a 
copy  or  the  original. 

2.  Same. 

A  valuation  oi  stock  made  by  supervisors  appointed  at  a  place 
other  than  that  named  in  the  notice  is  invalid  unless  this 
change  be  assented  to  or  waived.  Mere  silence  of  the  station 
agent  is  not  as  a  matter  of  law  a  waiver. 

8.   SUFFICIEWCT  OF  CATTLB-OUAIU). 

The  sufficiency  of  a  cattle-guard  as  part  of  an  incloeure  is  a 
question  of  fact  for  the  Jury. 

4.  Afpraiskments.    Failure  to  sustain. 

• 

A  plaintiff  failing  to  sustain  an  appraisement  of  stock  killed, 
but  nevertheless  entitled  to  the  value  of  the  stodc  destroyed* 
may  recover  the  actual  market  value  of  the,  stock,  provided 
there  be  proof  of  their  value  independently  of  the  def^Mlve 
appraisement,  although  he  bases  his  suit  upon  the  appraise- 
ment. 


From    Smith    County. 

Appeal     in     error     from     the     Circuit     Court     of 
Smith    County.      Hon.    C.    E.    SNODasASs,    Judge. 
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TTat.e    &    LsE     for    Plaintiff    in    Error. 

FiSHEB    &    FiSHEB     for    Defendants    in    Error. 

Mb.  Justice  Higgiws  delivered  the  opinion  of 
the    Court. 

These  two  causes^  involving  the  same  questions, 
were    heard    at    the    same    time    in    this    Court 

Defendants  in  error,  herein  called  plaintiffs,  re- 
covered judgments  in  the  Circuit  Court  of  Smith 
County  against  the  defendant  Railroad  Company 
for  the  value  of  three  mules  killed  by  it  by 
collision  with  a  lAOving  train.  Plaintiffs  based 
their  suit  upon  the  claim  that  the  mules  were 
killed  on  an  unfenced  track.  More  specifically  the 
insistence  as  that  a  certain  cattle-guard  that  formed 
a  part  of  the  inclosure  in  which  the  mules  were 
killed    was    insufficient. 

On  the  trial  below  plaintiffs  introduced  and  read 
what  purported  to  be  appraisements  of  the  stock 
pursuant  to  the  Act  of  1891,  Chapter  101  (Shan- 
non's Code,  1589-90),  and  demanded  judgment  for  • 
the  value  fixed.  Attorneys'  fees  were  claimed  as 
part  of  the  recovery.  Defendant  excepted  to  the 
introduction  of  the  appraisements;  first,  because 
the  requirement  of  a  written  notice  of  application 
for  the  appointment  of  appraisers  had  not  been 
observed;  secondly,  because  the  appraisers  were  ap- 
pointed at  a  different  place  than  that  named  in 
the    notice. 

15 
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The  proof  as  to  the  first  point  raised  is  that 
a  notice  to  the  .effect  that  an  application  for  the 
appointment  of  appraisers  would  be  made  before 
Esquire  Baird  at  New  Middleton,  was  read  to  the 
nearest  station  agent.  IN'either  the  original  notice 
nor  a  copy  thereof  .  was  left  with  him.  The 
proof  in  substance  further  is  that  the  agent 
neither  accepted  nor  rejected  the  notice,  but  simply 
listened    to    its    reading. 

We  are  of  the  opinion  that  the  attempted  ser- 
vice of  this  notice  was  not  a  compliance  with 
the  requirement  of  Section  4  of  the  above  Act, 
to  the  effect  that  written  notice  shall  be  given 
the  nearest  station  agent  of  thei  intention  to  apply 
for  appraisers.  A  provision  in  a  statute  that 
written  notice  shaU  be  given  means  that  the  orig- 
inal notice  or  a  copy  thereof  shall  be  left  with 
the  party  to  whom  the  notice  is  to  be  given. 
29  Cyc,  1119;  Willianis  v.  Brummel,  4  Ark.; 
Smithson's  Civil  Procedure,  1458.  In  the  latter 
work  it  is  said  that  when  a  written  notice  is 
required  to  be  served  pr  given,  a  copy  of  same 
should  be  left  with  the  addressee,  and  the  return 
of  service  should  be  made  on  the  original.  In 
Deimel  v.  Obert,  20  111.,  App.,  567,  it  was  held 
that  where  a  statute  required  the  giving  of  writ- 
ten notice,  it  could  not  be  served  by  merely 
reading  the  same  to  the  party  to  be  notified,  but 
that  the  notice  in  writing  must  be  handed  to  or 
left    with    the    party    to    be    served. 
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The  statute  in  question  should  in  our  opinion 
be  given  this  construction.  It  is  well  known  that 
in  the  matter  of  adjusting  claims,  station  agents 
have  a  limited  authority.  They  are  simply  the 
medium  or  means  through  which  their  principal  is 
notified  of  the  pendency  of  claims.  Active  steps 
to  investigate  and  settle  these  claims  must  be  tak^i 
at  an  office  generally  far  removed  from  that  of 
the  station  agent  to  whom  notice  is  to  be  given. 
It  is  therefore  proper  to  require  parties  who  are 
proceeding  under  this  statute  to  leave  the  written 
notice,  or  a  copy  thereof,  with  the  agent,  who  can 
transmit  it  to  that  department  or  party  within 
whose    supervision    the    matter    comes. 

We  are  of  the  opinion  that  the  objection  to 
the  appraisement  was  well  taken,  and  that  it 
should    have    been    excluded. 

With  reference  to  the  second  point.  The  proof 
shows  that  the  paper  read  to  the  agent  contained 
notice  that  the  application  for  the  appointment  of 
appraisers  would  be  made  at  the  office  of  Esquire 
Baird  at  New  Middleton.  In  fact,  the  appoint- 
ment was  made  at  the  store  of  one  Lawrence, 
some  four  miles  away.  We  are  of  the  opinion 
that  this  departure  was  not  authorized  by  the 
law.  If  the  notice  must  be  in  writing  and  left 
with  the,  agent,  there  cannot  be  verbally  a  change 
of  the  place  of  appointment,  without  acquiescence 
clearly  manifested.  It  is  insisted  that  there  was 
a   waiver   by   the    agent    of   all    defects    or   omissions. 
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We  are  of  the  opinion  .  that  mere  silence  upon 
the  part  of  the  agent  is  not  a  waiver  of  the 
statutory  requirements  with  reference  to  the  ap- 
pointment   of    appraisers. 

This  statute  provides  a  new,  peculiar  and  sum- 
mary method  of  determining  rights.  Parties  claim- 
ing under  it  must  show  strict  compliance  before 
availing  themselves  of  the  remedies  therein  pro- 
vided. Railway  v.  Tillman,  14  Pickle,  571; 
Campbell  v.  Railway,  14  Pickle,  151 ;  Holding 
Railroad    Law,    624. 

The  next  error  assigned  is  that  the  proof  does 
not  show  an  insufficient  cattle-guard.  This  must 
be  overruled.  The  sufficiency  of  the  cattle-guard 
was  a  question  of  fact.  There  is  material  proof 
showing  insufficiency.  We  are  therefore  bound  by 
the  findings  of  fact  of  the  lower  Court  sitting  as 
a    jury. 

The  third  insistence  is  that  the  parties  plaintiff 
were  guilty  of  contributory  negligence  such  as 
should  defeat  their  right  pf  recovery.  Plaintiffs 
were  on  their  way  to  their  respective  homes  in 
Smith  County  from  Lebanon,  at  which  place  they 
had  bought  the  mules  in  question.  These  mules, 
with  three  or  four  others,  were  led  and  ridden 
along  the  public  road,  in  charge  of  two  men. 
Near  a  point  of  intersection  between .  the  railroad 
and  the  highway  one  of  the  mules  became  fright- 
ened at  something,  and  ran  against  the  others. 
In    the     confusion    following,     the     three    in    contro- 
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versy  broke  loose  and  ran  over  the  stock  gap  in 
question  and  took  down  the  railroad  track.  It 
was  near  train  time.  One  of  the  parties  in 
charge  ran  after  the  mules,  but  did  not  succeed 
in  capturing  them.  We  are  unable  to  say  as  a 
matter  of  law  that  these  parties  were  guilty  of 
negligence  contributing  to  the  destruction  of  the 
mules.  Their  conduct  might  be  viewed  differently 
by  reasonable  men  having  the  same  standard  of 
care.  As  thus  presented,  contributory  negligence  is 
peculiarly  a  question  for  the  jury  or  the  Court 
sitting    as    a    jury. 

The  final  question  arising  in  this  lawsuit  is  the 
right  of  plaintiffs  failing  to  sustain  the  appraise- 
ment, to  recover  the  actual  value  of  the  mules 
less  the  attorneys'  fees.  There  is  proof  in  the 
record  outside  of  the  appraisement  showing  their 
value.  The  cause  of  action — the  right  to  sue — is 
specifically  stated  to  be  for  the  killing  of  the 
mules  on  an  unfenced  track;  that  the  mules  had 
been  appraised  at  a  fixed  value,  and  that  attor- 
neys'   fees    were    claimed. 

We  are  of  opinion  that  plaintiffs  should  recover 
the  value  of  the  mules,  notwithstanding  the  failure 
to  sustain  their  appraisement.  A  plaintiff  suing 
for  injury  to  stock  may  in  one  count  or  state- 
ment sue  upon  the  fencing  statute  and  in  other 
counts  upon  the  railroad  precaution  statutes  or 
upon  the  common  law.  A  plaintiff  may  also 
bottom     his     action     upon     the     statute     in     question, 
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relying  on  an  appraisement.  BaMraad  v.  BusseU, 
8    Pickle,    108. 

They  are  awarded  a  recovery  for  the  value  of 
their  mules.  Notwithstanding  the  erroneous  ad- 
mission by  the  Circuit  Judge  of  the  appraise- 
ments, we  see  enough  competent  testimony  in  the 
record    to    obviate    reversal. 

We  therefore  affirm  the  judgment  of  the  lower 
Court  awarding  plaintiffs  a  recovery  for  the  value 
of    the    mules,    but    reverse    it    as    to    attorneys'    fees. 
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A.   B.   Tabpley   v.   Pabk   Matmhat.t*. 

1.  Glbkk  AiiD  MA0TXik    Duty  with  reference  to  tawee. 

It  is  the  duty  of  tbe  Master,  wben  so  directed  by  the  Ohancellor, 
to  ascertain  and  pay  all  taxes,  Indadlng  local  asseesmeDts, 
that  ware  at  the,  time  of  sale  liens  npon  lands  sold  bj  him. 

2.  BiiOBTS  AND  Dums  OF  Pttbohaseb  at  Judicial  Sai& 

The  procuring;  by  the  purchaser  of  a  direction  and  reference  to 
the  Master  to  ascertain  and  pay  all  taxes  that  were  liens  at 
date  of  sale  upon  lands  sold  through  the  Chancery  Ck>urt  has 
the  effect  to  transfer  the  lien  to  the  funds.  The  Masta:  will 
be  personally  liable  if  he  distributes  the  proceeds  without 
paying  the  taxes  shown  by  the  record  to  be  due  and  unpaid. 

8.   OSDEB  OF  REFEBENCB. 

It  is  the  duty  of  the  Master  to  comply  with  and  execute  an 
order  of  reference.  It  is  not  within  his  province  to  deter- 
mine that  the  reference  is  improper  or  void. 


Fbom    Davidson    County. 


An     agreed     case     from     the     Chancery     Court     of 
Davidson    County. 

Stokes    &    Stokes    for    Tarpley. 

Pabk    Mabshall    for    Marshall 

Mb.    Justice    Higoins    delivered    the    opinion    of 
the    Court. 
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This  case  involves  the  question  of  the  liability 
of  a  Clerk  and  Master  for  municipal  taxes  upon 
a  piece  of  property  sold  for  division  through  the 
Chancery  Court.  In  the  year  1905,  there  was 
pending  in  the  Chancery  Court  of  Davidson  County, 
under  the  name  and  style  of  James  W.  Moore  v. 
Vema  W.  Moore  et  al.,  a  bill  in  which  the  sale 
of  certain  real  estate  in  the  city  of  Xashville 
was  sought.  On  July  7,  1905,  Complainant  Tar- 
pley appeared  in  open  Court  as  the  transferee  of 
the  successful  bidder  at  a  prior  sale,  and  had  the 
sale  of  the  lands  involved  confirmed  to  him  as 
the  purchaser  thereof.  The  consideration  was  some- 
thing over  $5,000.00,  $1,000.00  of  which  was  paid 
in  cash.  The  remainder  of  it  was  evidenced  by 
his  promissory  notes,  which  were  subsequently  con- 
verted into  money  by  agreement  of  the  parties 
and  direction  of  the  Court.  The  whole  of  said 
funds  were  received  by  the  defendant  in  his  ca- 
pacity of  Clerk  and  Master  of  the  Court  through 
which  the  sale  was  effected.  A  part  of  the  de- 
cree   of    confirmation    contained    the    following: 

"It  appearing  to  the  Court  from  the  abstract 
of  title  to  said  real  estate  that  there  are  unpaid 
taxes  upon  said  property,  both  city,  State  and 
county,  for  several  years,  which  fact  is  reported 
by  the  Clerk  and  Master  in  his  report  without 
giving  the  amount  owing  for  said  taxes,  that 
there  is  also  a  sidewalk  and  curbing  tax  in  favor 
of    the    city    amounting    to     $48.00    or    $50.00,     all 
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of  which  are  liens  upon  the  above  described  prop- 
erty; the  Court  being  of  opinion  that  said  taxes, 
including  the  sidewalk  and  curbing  taxes,  should 
be  paid  out  of  the  proceeds  derived  from  the  sale 
of  the  said  property,  it  is  accordingly  ordered  by 
the  Court  that  the  Clerk  and  Master  report  the 
unpaid  taxes  upon  said  property,  and  that  he  pay 
the  same  out  of  the  funds  to  come  into  his 
hands    from    the    sale    of    the    property." 

Subsequently  the  Master  paid  the  State,  county 
and  city  ad  valorem  taxes,  pursuing  the  direction 
of  Mr.  L.  R.  Campbell,  who  was  solicitor  for 
complainants.  The  Master,  however,  failed  to  re- 
tain and  pay  the  curbing  and  sidewalk  tax  men- 
tioned in  the  order.  He  made  no  report  upon 
the  question  of  the  amount  of  taxes,  and  made 
no  effort  to  ascertain  the  amount  of  this  sidewalk 
and  curbing  tax,  but  rather  relied  upon  the  solic- 
itors to  report  the  same  to  him.  It  appears  in 
the  record  that  the  abstract  of  title  filed  in  the 
cause  and  ordered  by  the  Court  to  be  completed 
by  the  Master,  exhibited  these  unpaid  taxes.  This 
was  apparent  from  the  record  before  and  at  the 
final  distribution  of  the  funds.  Several  months 
after  the  decree  of  confirmation  and  the  order  of 
reference  above  set  out,  a  final  decree  settling  the 
rights  of  the  parties  to  the  assets  and  ordering 
distribution  was  entered.  No  mention  was  made 
of  this,  sidewalk  and  curbing  tax.  At  the  time 
of    the     order     of    reference     this    tax    had     not    by 
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the  officials  been  computed,  but  was  properly  held 
to    be    a    lien    upon    the    lands    sold. 

No  improper  conduct  is  imputed  to  Mr.  Mar- 
shall. We  are  constrained,  however^  to  hold  that 
it  was  his  duty  to  ascertain  this  curbing  and 
sidewalk  tax  and  pay  the  same  out  of  the  pro- 
ceeds that  were  to  come  into  his  hands,  and 
report  the  performance  of  this  duty  to  the  Court. 
His  failure  to  do  it  cannot  operate  to  the  preju- 
dice   of    the    purchaser. 

In  this  State  a  purchaser  at  a  judicial  sale  for 
division  has  the  right  to  demand  the  payment  of 
(dl  taxes  that  are  liens  upon  the  property  at  the 
date  of  sale.  Shannon's  Code,  Section  969.  He 
becomes  identified  with  the  cause  to  such  an 
extent  as  to  vest  him  with  the  right  to  demand 
by  decree  the  payment  of  this  tax.  The  practice 
has  obtained,  since  the  passage  of  the  Act  in 
question,  of  having  Masters  ascertain,  formally  or 
informally,  the  amount  of  taxes  due  on  the  land, 
and  to  pay  the  same  out  of  any  funds  that 
might  come  into  his  hands,  and  to  report  this  to 
the  Chancellor  for  confirmation.  The  Master  is  in 
a  manner  the  agent  or  trustee  of  the  parties  who 
through  the  instrumentality  of  his  Court  make 
sale  of  property.  One  of  his  duties,  it  seems  to 
us,  is  to  ascertain  the  amount  of  taxes  due  upon 
the  property  whenever  it  appears  in  the  record 
that  taxes  are  impaid,  and  to  pay  the  same.  We 
cannot    reach    any    other    conclusion    than    that    when 
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he    is    directed    to    ascertain    and    pay    the    taxes,    in- 
eluding    unascertained    municipal    taxes,    he    must    at' 
his    peril    ascertain    and    pay    them. 

A  Master  is  bound  to  obey  the  directions  given 
in  an  order  of  reference.  He  cannot  go  beyond 
it,  nor  can  he  do  anything  less  than  comply  with 
its  requirements.  Especially  must  this  be  so  in 
the  performance  of  purely  ministerial  duties  inci- 
dent to  sales  of  property  through  his  Court.  He 
was,  in  the  order  copied  above,  directed  to  ascer- 
tain and  pay  the  taxes  in  question,  and  to  report 
the  fact  that  he  had  done  so  to  the  Co]irt.  This 
was  a  sufficient  reference  under  the  statute  (Sec- 
tion 969)  to  onerate  him  with  the  duty  of  ascer- 
taining officially,  and  of  paying,  the  taxes  that 
were  adjudged  to  be  liens  upon  the  property.  The 
procuring  of  this  reference  was  the  doing  by  the 
purchaser  of  all  that  he  was  required  to  do  to  trans- 
fer the  lien  of  the  taxes  from  the  land  to  the 
funds.      State    v.    Hill,    3    Pickle,    641. 

It  is  insisted  by  the  defendant  that  that  part 
of  the  order  of  reference  directing  him  to  pay 
these  taxes  out  of  the  funds  to  come  into  his 
hands  is  void,  for  the  reason  that  it  is  an  order 
for  distribution  of  funds  not  in  his  custody.  We 
dissent  from  this  view.  He  is  bound  by  the  order 
of  reference.  It  is  not  his  province  to  question 
the  validity  of  any  decree  entered  by  the  Chan- 
cellor. But,  aside  from  this,  it  is  not  improper 
for    a    Court    to    direct    in    advance    of    collection  the 
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way  in  which  funds  that  are  to  come  into  the 
hands  of  the  Master  shall  be  distributed.  The 
section  of  the  Code  regulating  the  ascertainment  of 
taxes  in  judicial  sales,  to  which  we  have  so  often 
referred,  contemplates  an  order  to  pay  these  taxes 
out   of    the    funds    that    may    in    future    be    collected. 

We  think  the  Chancellor  was  in  error  in  hold- 
ing the  defendant  not  liable  for  the  taxes  men- 
tioned, and  his  decree  to  that  effect  is  reversed. 
It  is  in  this  Court  adjudged  that  the  defendant 
is  liable  for  the  taxes  mentioned  in  the  agreed 
case  submitted  for  determination.  The  parties  will 
pay    the    costs    of    the    cause    equally. 

A  case  in  point  was  found  by  us  in  6  Ohio 
Dec.,  705,  in  which  it  was  held  that  a  Sheriff 
who  sold  lands  at  a  judicial  sale  encumbered  with 
a  lien  for  taxes  was  personally  liable  because  of 
his  failure  to  retain  a  sufficient  amount  from  the 
proceeds  in  his  hands  to  discharge  the  lien,  as 
he  was  required  by  law  and  the  order  of  the 
Court    to    do. 


STATE  OF  TENNESSEE. 


221 


Doherty  v.  Snrety  Company. 


Lizzie  Dohekty  v.   Empire  State   Surety  Company. 

Writ     of     error     denied     by     Supreme     Court,     at 
Jackson. 

1.  Bunonro  Contract.    Ohatiffe,    Release  of  Surety. 

An  agreement  between  an  owner  and  a  building  contractor  to 
dispense  with  the  services  of  a  supervising  architect  provided 
for  in  a  building  contract,  and  to  modify  the  methods  of 
payment,  followed  by  disbursements  to  the  contractor  in  ex- 
cess of  the  contract  price  and  without  any  evidence  of  the 
discharge  of  the  liens  of  sub-contractors  and  furnishers,  has 
the  effect  of  releasing  a  surety  who  does  not  assent  to  these 
modifications. 

2.  Paid  Susett. 

A  party  who  receives  a  consrlderation  for  his  agreement  to  be- 
come a  surety  is  held  to  be  an  insurer  and  is  not  entitled  to 
the  favorable  consideration  extended  to  sureties  for  accom- 
modation. Nevertheless,  a  paid  surety  has  the  right  to  stand 
upon  the  provisions  of  his  contract  and  to  insist  upon  per- 
formance of  the  obligations  assumed  by  the  other  party 
toward  the  one  for  whose  conduct  the  surety  is  bound. 


From    Shelby    County. 


Appeal     from     the     Chancery     Court     of     Shelby 
County.      F.    H.    Heiskell^    Chancellor. 

Henry    Craft    for    Complainant. 


Brown    &    Anderson    for    the    Defendants. 
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Mb.    Justice    Higgins    delivered    the    opinion    of 

_  _  • 

the    Court. 

That  branch  of  this  cause  which  comes  to  us 
for  review  involves  the  liability  of  the  Surety 
Company  for  some-  alleged  defaults  of  a  building 
contractor.  The  Chancellor  held  that  no  recovery 
oould  be  had,  upon  the  ground  that  certain  steps 
taken  by  the  owner  of  the  property  and  agree- 
ments made  with  the  contractor  so  changed  the 
contractual  relations  as  to  release  the  surety.  The 
complainant,  the  owner  of  the  property,  excepted 
to  the  decree  of  the  Chancellor,  and  assails  it  here 
in    an    ably    presented    brief    and     argument. 

By  consent  depositions  were  dispensed  with,  and 
the  matters  in  controversy  were  set  forth  in  a 
written    agreement    and    its    exhibits. 

Upon  an  examination  of  the  documentary  proof, 
we  find  the  facts  to  be  that  in  the  year  1906 
the  complainant  determined  to  construct  a  frame 
building  on  a  certain  street  in  Memphis  to  cost 
$4,500.  The  contract  for  this  construction,  includ- 
ing work  and  materials,  was  let  to  a  building 
firm  then  operating  in  the  city  of  Memphis  under 
the  name  of  the  Cement  Stone  &  Building  Com- 
pany. The  plans  and  specifications  were  drawn 
by  Eely  &  Company,  a  firm  of  architects  in  Mem- 
phis. This  contract  was  elaborate  in  its  provi- 
sions. It  contained  the  usual  stipulations  as  to 
supervision    and    construction,    the    furnishing    of    ma- 
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terials,  the  completion  of  the  building,  the  removal 
of    liens,    the    dearing    of    rubbish,    etc. 

It  is  urged  by  counsel  for  complainant  that  owing 
to  certain  elimination  the  services  of  the  architects 
were  dispensed  with.  This  is  predicated  upon  the 
fact  that  with  respect  to  alterations  tibe  contract 
stated  that  '^there  should  be  none  upon  order  of 
the  owner,"  followed  by  an  erasure  of  the  word 
"architect."  But  immediately  following  are  several 
references  to  the  duties  and  powers  of  the  archi- 
tects, and  a  designation  of  them  by  the  use  of 
the  terms,  "them"  and  "their."  Turning  to  that 
page  of  the  contract  containing  provision  for  pay- 
ment as  the  work  progressed,  we  find  the  follow- 
ing   printed  boldly    in    red    ink: 

"That  such  sum  ($4,500)  shall  be  paid  by  the 
owner  to  the  contractor  in  current  funds,  and  only 
upon  certificates  of  the  architect,  as  follows:  Ninety 
per  cent  of  work  in  place  shall  be  paid  for, 
some  monthly  and  the  balance  to  be  paid  within 
five  days  after  the  completion  of  the  building. 
But  before  receiving  any  architect's  certificate  the 
contractor  shall  furnish  the  architect  with  a  list 
of  sub-contractors,  or  furnishers,  with  their  signa- 
tures attached,  and  the  architect  shall  issue  an 
itemized  list  of  amounts  appropriated  to  each  sub- 
contractors, and  the  contractor  shall  furnish  receipts 
to  the  architect  showing  payment  of  same  before 
receiving    any    further    payments.    Failing    to    do    so. 
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the    architect    shall    pay    the    future  payments  directly 
to  said    sub-contractors.'^ 

Immediately  following  is  a  provision  that  final 
payment  shall  be  made  within  thirty  days  after 
the  completion  of  the  work,  and  all  payments 
shall  be  due  when  certificates  for  the  same  are 
issued.  In  this  connection  is  a  provision  that 
was  very  much  stressed  before  us  by  learned  coun- 
sel. It  is  to  the  effect  that  if  "at  any  time 
there  should  be  evidence  of  any  lien  or  claim  for 
which  the  owner  of  the  premises  might  become 
liable,  and  which  is  chargeable  to  the  contractor, 
the  owner  shall  have  the  right  to  retain  out  of 
any  payment  then  due,  or  thereafter  to  become 
due,  an  amount  sufficient  to  completely  indemnify 
her  against  such  lien  or  claim.  Should  there 
prove  to  be  any  such  claim  after  all  payments 
are  made  the  contractor  shall  refund  to  the  owner 
all  moneys  that  the  latter  may  be  compelled  to 
pay  in  discharging  any  lien  on  said  premises  made 
obligatory  in  consequence  of  the  contractors's  de- 
fault" 

The  defendant  Surety  Company,  on  the  20th 
day  of  July,  190&,  obligated  itself  in  the  penal 
sum  of  $1,000,  after  reciting  the  confirmation  of 
the  contract  above  set  out,  and  referring  to  it  as 
a  part  of  its  own  obligation,  with  the  following 
provision : 

"Now,  therefore,  the  condition  of  this  obligation 
is    such    that    if    the    above    bounden    principle    shall 
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well  and  truly  do  and  perform  all  and  singular, 
the  ooveants  and  conditions  said  agre^nent  contains 
cm  its  part  to  be  done  and  performed;  then  this 
obligation  is  to  be  void;  otherwise,  to  remain  in 
full    force    and    effect." 

The  construction  contract  was  duly  signed  by  the 
Cement  Company,  but  the  bond  was  signed  by 
the  Surety  Company  only.  ITevertheless,  this  bond 
was  handed  by  the  Surety  Company  to  the  Cement 
Company,  and  by  it  delivered  with  its  own  con- 
tract   to    the    complainant. 

Immediately  after  entering  upon  die  construction 
of  this  building  the  contractor  and  the  owner  dis- 
pensed with  the  services  of  a  supervising  architect. 
Payments  were  from  time  to  time  made  by  the 
owner  to  the  contractor  without  any  certificates  of 
architects,  or  without  any  evidence  of  extinguish- 
ment of  contractors'  and  fumisers'  liens.  In  this 
way  the  contractor  received  altogether  from  Mrs. 
Doherty    the    sum    of    $4,377.50. 

The  Surety  Company  had  no  knowledge  of  the 
times  and  amounts  of  payment,  and  was  not  aware 
of  the  dispensing  with  the  services  of  an  archi- 
tect, and  did  not  assent  to  any  of  these  arrange- 
ments. Mrs.  Doherty  claims  that  she  made  these 
payments  without  certificates,  deeming  certificates 
unnecessary. 

The  work  was  abandoned  by  the  Cement  Com- 
pany,   and    the    owner    was    forced    to    contract    with 

16 
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other  parties  to  complete  the  building.  The  Ce- 
ment Company  became  bankrupt  and  is  insolvent. 
After  its  abandonment  of  the  contract,  complain- 
ant was  forced  to  discharge  a  number  of  liens  of 
materialmen  and  sub-contractors,  primarily  chargea- 
ble to  the  Cement  Company.  The  sums  thus  paid 
by  Mrs.  Doherty  in  protection  of  her  property 
will  exceed  the  amount  of  the  bond.  The  Surety 
Company  is  engaged  r^ularly  in  the  business  of 
making  bonds  and  charging  a  premium  therefor, 
and  was  paid  a  consideration  for  going  on  this 
bond. 

It  is  urged  that  as  the  defendant  is  a  paid 
surety,  the  rule  of  strictissima  juris  should  not  be 
extended  to  it;  that  it  should  be  held  to  be  an 
insurer  obligated  to  indemnify  the  insured  against 
loss.  To  this  proposition  we  readily  yield  assent. 
It  can  •  no  longer  be  denied  that  a  bond-making 
company  that  goes  into  the  market  for  the  pur- 
pose of  becoming  surety  for  a  consideration  is  an 
insurer,  instead  of  the  old-time  surety  who  was  a 
favorite  of  the  courts  and  in  whose  favor  all  pre- 
sumptions   would    be    indulged. 

Nevertheless,  a  surety  company  that  thus  assumes 
a  contractual  relation,  even  as  insurer,  has  the 
right  to  stand  upon  its  bond  and  to  demand  that 
it  be  complied  with.  American  Bonding  Company 
V*    Pueblo    Inv.    Company,    150    Fed.,    17. 

We  admit  the  rule  of  construction  as  applied 
to     paid    sureties    is     that     of    indemnity.       Another 
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rule  of  construction  is  that  ambiguous  provisions 
will  be  taken  most  strongly  against  the  insurer 
and  in  favor  of  the  insured,  and  that  when  it 
comes  to  inconsistent  provisions,  the  one  most  fa- 
vorable to  the  insured  will  be  adopted.  32  Cyc, 
307;  Surety  Go.  v.  Pauly,  170  U.  S.,  133;  Tebbetts 
V.  Quaramiy  Co.,  73  Fed.,  95;  Supreme  Council  v. 
Knights  of  America,  63  Fed.,  48,  and  numerous 
other    authorities. 

But  even  in  construing  insurance  contracts  a 
modicum  of  good  faith  is  always  exacted  of  the 
insured.  TJnder  no  circumstances  can  the  assured 
ignore     explicit    provisions     of    the    policy     and     yet 

« 

stand  upon  it  as  a  basis  for  indenmity.  Policies 
of  insurance  are  collectible  only  upon  condition 
that  the  insured  perform  all  the  stipulations  and 
provisions  of  the  contact.  As  a  matter  of  fact 
and  of  law,  this  is  a  prerequisite  of  the  right 
,to  sue.  We  are  aware  of  no  rule  that  would 
authorize  us  *  to  .  hold  differently  with .  respect  to 
building    contracts. 

Provisions  in  building  contracts  prescribing  the 
method  of  payment  ^  and  requiring  the  retention  of 
a  certain  percentage  until  completion,  have  always 
been  held  to  be  material  provisions  in  which  the 
surety  had  an  interest,  and  to  the  observance  of 
which  the  ower  was  bound.  This  is  so  material, 
©aters  so  vitally  into  the  essence  of  the  contract, 
and  so  much  depends  upon  its  due  observance, 
that    it    cannot    be    disregarded    to    the    prejudice    of 
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the  insurer.  Hein  Brothers  &  Co.  v.  American 
Bonding  Co.,  89  Fed.,  921;  Harris  v.  Taylor,  129 
S.  W.,  995;  Wehrum  v.  Denham,  42  Oregon,  386; 
Cowdery  v.  Holm,  81  N.  W.,  882;  Bell  v.  Trimly, 
38  S.  W.,  100  (opinion  by  the  Court  of  Chan- 
cery Appeals,  Tennessee).  In  the  latter  case,  the 
building  contract  ])rovided  that  70  per  cent  of 
the  money  be  paid  on  all  the  work  of  the  contractor, 
and  50  per  cent  on  bills  of  sub-contractors  and  mate- 
rialmen, balance  to  be  retained  until  completion  of  the 
building.  The  sureties  averred  breach  of  the  *  bond 
by  paying  out  more  than  70  per  cent  to  the 
contractor,  and  more  than  50  per  cent  to  the  sub- 
contractors and  materialmen.  The  obligation  of 
the  surety  was  to  see  that  the  contractor  faith- 
fully performed  the  obligations  of  the  contract. 
It  was  held  by  the  Court,  Judge  Neil  rendering 
the  opinion,  that  the  failure  of  the  owner  to  re- 
tain  the  reserve  fund  provided  was  such  a  breach 
as  released'  the  surety.  The  Court  held  that  the 
surety  had  an  interest  in  this  reserve  fund,  and 
that  the  disbursing  of  any  part  of  it  contrary  to 
the  provisions  of  the  contract*  so  vitally  changed 
the  relationship  between  the  parties  as  to  release 
the  surety.  It  was  also  held  in  that  case  that 
the  '  anticipation  of  payments,  or  the  making  of 
payments  that  were  not  due  or  demandable,  would 
operate  a  release.  The  learned  Judge  who  deliv- 
ered the  opinion  of  the  Court  again  announced 
the     familiar     rule    that    the    surety    had     the    right 


STATE  OF  TENNESSEE.  229 

_^ . • 

Doherty  v.  Surety  Company. 

to  stand  upon  his  contract,  and  to  insist  upon  its 
provisions  being  carried  out,  citing  a  number  of 
authorities  dealing  with  situations  similar  to  those 
presented    in  this    case. 

We  are  of  the  opinion  that  the  provision  requir^ 
ing  architects'  certificates,  and  also  limiting  pay- 
ments to  90  per  cent  of  the  work,  should  have 
been  faithfully  observed  by  Mrs.  Doherty,  and  that 
her  failure  to  comply  with  this  provision  had  the 
effect    of    discharging    the    surety. 

We  are  unable  to  see  how  complainant  can  in- 
sist upon  reimbursement  for  large  sums  which  she 
could  have  herself  saved,  provided  she  had  observed 
this  one  provision  of  the  contract.  It  was  the 
duty  of  Mrs.  Doherty,  after  she  dispensed  with 
the  services  of  an  architect,  to  satisfy  herself  that 
the  liens  of  materialmen  and  sub-contractors  had 
been  discharged.  This  was  a  breach  of  duty.  She 
was  not  in  the  exercise  of  good  faith  when  she 
paid  out  to  her  contractor,  from  time  to  time, 
large  sums  of  money  without  any  inquiry  as  to 
these  liens,  or  any  demand  that  they  be  extin- 
guished. 

The    insistence    of    counsel    that    the    obligation    of 

this  bond  is  unilateral,  and  obligated  the  surety 
to  respond  for  any  default  of  the  contactor  seems 
to  us  to  be  answered  by  the  general  propositions 
hereinabove  laid  down  that  there  was  a  duty  upon 
insured  to  observe  the  conditions  and  stipulations 
of    her    contract.       If    the    contractor    had    deceived 
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Mrs.  Doherty  and  thus  obtained  payment  from 
time  to  time,  there  would  be  great  plausibility  in 
the  argument.  Indeed,  the  English  courts,  imder 
the  circumstances,  would  hold  the  surety  liable, 
and,  we  presume,  justly  so.  6  Cyc,  80.  But, 
so  faV  as  we  can  see,  Mrs.  Doherty  was  well 
aware  of  the  fact  that  the  obligations  had  not 
been  discharged.  At  all  events,  she  knew  that  no 
architect  was  in  attendance  and  that  no  architects' 
certificates  showing  discharge  of  liens  had  been 
issued. 

It  is  stated  in  the  brief  of  counsel  that  two 
unreported  cases  of  our  Supreme  Court,  sustaining 
his  contention,  have  lately  been  decided.  We  have 
not  had  access  to  these  cases,  and  are,  therefore, 
unable  to  determine  whether  they  are  controlling 
in  this  case  or  not.  We  are,  however,  disinclined 
to  take  the  view  that  the  points  raised  in  this 
case  were  present  in  those  referred  to.  We  feel 
constrained  to  overrule  the  appellant's  assignments 
of  error  and  to  affirm  the  decree  of  the  Chan- 
cellor. 

We  deem  it  unnecessary  to  discuss  a  position 
taken  by  appellee  to  the  effect  that  it  was  not 
bound  for  the  defaults  of  the  contractors  because 
the    contractor    did    not    sign    the    bond. 
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SOTTTHEBN     RaTLWAY     CoMPANY     V.      JOHN      CbUTCHEB, 

Writ    of    certiorari    denied    by    Supreme    Court,  at 
Jackson. 

1.  Motion  and  Ck>uNT£KMOTioN  fob  Pebemptoby  Instbuctionb. 

A  motion  by  each  party  for  peremptory  instructions  has  the 
effect  of  referring  the  determination  of  all  disputed  questions 
of  fact  excepting  the  question  of  damages  to  the  Court  for  de- 
termination. 

2.  Raiuioads.    Passenger. 

A  railroad  company  whose  ticket  agent  in  the  nighttime  and  at 
its  ticket  office  sells  an  intending  xwssenger  a  ti(*ket  for  a 
train  due  in  a  reasonable  time»  is  bound  to  exercise  reasonable 
care  for  the  safety  and  comfort  of  the  purchaser  of  the  ticket 
until  the  arrival  of  the  train.  This  duty  of  reasonable  care 
is  breached  by  blowing  out  the  lights  in  and  around  the  depot, 
turning  the  passenger  out  in  the  rain  and  closing  the  waiting 
rooms. 

8.  Samb.    Regulations    with    respect    to    hours    of    opening    and 
dosing, 

A  railroad  company  has  a  right  in  towns  and  villages  of  300  in- 
habitants and  under  to  majke  reasonable  regulations  as  to  the 
opening  and  closing  of  its  passenger  depots,  but  in  the  absence 
of  knowledge  of  these  regulations  a  party  who  in  the  night- 
time buys  a  ticket  for  a  train  due  in  a  reasonable  time  and 
takes  a  seat  in  the  waiting  room,  has  the  right  to  remain 
there  and  to  protest  against  being  turned  out  in  the  night  and 
in  the  rain. 


Feom    Shelby    County. 

Appeal   in  error  from  the  Circuit  Court  of  Shelby 
County,    Division    3.      Thos.    B.    Pittman,    Judge. 
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T.    E.    King    for    Plaintiff    in    Error. 

Bsix,  Tekrt  &  Bell  and  John  B.  Tansil 
for    Defendant    in    Error. 

Mb.  Justice  Higoins  delivered  the  opinion  of 
the    Court. 

The  questions  presented  in  this  case  involve  the 
duty  of  a  carrier  of  passengers  with  respect  to 
the  maintaining  and  keeping  open  of  a  waiting 
room  at  one  of  its  depots.  The  village  of  Ross- 
ville,  in  which  the  depot  about  which  this  con- 
troversy arose,  contains  less  than  three  hundred 
inhabitants.  Hence,  Code,  Sections  3065  to  3069, 
inclusive,  requiring  railroads  to  maintain  and  keep 
open  waiting  rooms  and  ticket  offices  in  towns  of 
three  hundred  inhabitants  or  over,  can  have  no 
application.  We  must,  therefore,  look  to  the  com- 
mon law  for  the  rules  regulating  the  relations  and 
duties    of    these    parties. 

At  the  conclusion  of  the  testimony  both  parties 
moved  the  Court  for  peremptory  instructions.  The 
plaintiff  in  error  was  the  first  mover.  Thereupon, 
counsel  for  the  defendant  in  error,  in  substance, 
stated  that  he  joined  plaintiff  in  error  in  the 
motion  for  peremptory  instructions,  insisting,  of 
ceurse,  that  upon  the  facts  he  was  entitled  to  a 
recovery  as  a  matter  of  law  —  the  amount  to  be 
later    fixed    by    the    jury. 
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• 

We  are  not  aware  of  any  decision  in  Tennes- 
see expressly  so  holdings  but  we  are  of  opinion 
that  the  legal  effect  of  these  counter  motions  was 
to  pass  the  whole  controversy,  except  the  question 
of  damages,  up  to  the  Court  for  decision.  Indu- 
bitably and  necessarily,  the  parties  indicated  a  pur- 
pose to  rest  the  question  of  liability  with  the 
Court,  and  to  dispense  with  the  constitutional  triers 
of  the  facts;  or,  at  least,  to  refer  all  disputes  to 
the  Court  for  determination.  Buetell  v.  Magone, 
157    U.    S.,    154;    39    L.    ed.,    654. 

We  must,  therefore,  take  that  view  of  the  facts 
which  is  most  favorable  to  the  contention  of  de- 
fendant in  error,  for  whom  the  Court  decided  to 
instruct  the  jury  peremptorily.  Buetell  v.  Magone, 
supra.  Upon  the  issue  of  damages  the  jury  re- 
ported   a    verdict    for    $600. 

The    assignments    of    error    are    principally  directed 
to    the    lack    of    testimony    to    support    any    recovery, 
and    excessiveness    of    the    verdict- 
There    is    material    testimony    in    the    record    tend- 
ing   to    show    the    following    facts: 

Defendant  in  error,  who  *  is  a  colored  man  and 
Baptist  preacher,  lives  in  OoUierville,  Shelby  County, 
a  station  on  the  railroad  of  the  plaintiff  in  error. 
He  was  at  Bossville,  a  small  village  further  east, 
on  the  6th  of  May,  1907,  attending  a  fimeral. 
Plaintiff  in  '  error  maintains  a  depot  and  ticket 
office  at  Bossville.  There  are  two  waiting  rooms 
provided    for    the    accommodation    of    passengers,    one 
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for     white     people,     the     other     for     colored     people. 

On    the    evening    of    the    day    named,    a    little    after 

8    o'clock,    defendant    in    error    went    to    the    depot 

at    this    place,     bought    and    paid    for  .  a    ticket    to 

Collierville,    and  took    his    seat    in    the    negro    waiting 

room,    to    await    the   coming    of    the    train    on    which 

he    intended    to.   take    passage.       This    waiting    room 

was     lighted     and     open,     and     was     provided     with 

seats.      The    train    was    due    about    8:45.      A    woman 

who     had     purchased     a     ticket     for     Memphis     was 

there,     as    was    also    a    companion    to    see    her    off. 

The     train    was     at     first     reported     on     time.       On 

account    of    fallen    timber    and    high    water,    however, 

it    was    delayed    until    about     ten    o'clock.       Shortly 

after    defendant    in    error    sat    down    he    was    notified 

by    the    acting    station    agent    from    whom    he    bought 

his    ticket,    that    he    (the    agent)    was    going    to    close 

the    waiting   room,    and    that   he,    defendant   in   error, 

and    the    others,    would    have    to    go    on    the    outside 

and    wait    for    their    train.       It    was    then    raining. 

Heavier  rains  and  wind  were  threatening.  Defend- 
ant    in     error    protested.       The     agent    notified    him 

that  it  was  past  closing  time,  according  to  the 
rules  of  the  company,  and  that  he  must  close  the 
room.  Defendant  in  error  then  walked  out.  A 
light  near  the  comer  of  the  depot  was  extin- 
guished, as  were  aU  the  lights  in  the  office  and 
waiting  rooms.  Between  the  closing  of  the  depot 
and  the  arrival  of  the  train  it  became  very  stormy, 
windy     and     rainy.       Defendant    in    error    got    wet. 
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He  subsequently  became  sick,  lost  his  voice,  had 
pains  in  his  body,  and  reached  a  stage  of  physi- 
cal decline,  all  of  which  he  attributed  to  his  ex- 
posure   at    Bossville. 

A  rule  of  the  railroad  coigpany  required  the 
closing  of  the  depot  at  about  seven  o'clock,  on 
account  of  the  smallness  of  the  business  transacted 
at  Bossville.  The  party  who  was  in  charge  of 
the  station  grounds  on  the  night  in  question  was 
a  sub-agent,  who  claims  he  was  there  learning 
telegraphy,  but  it  is  undisputed  that  he  had  author- 
ity to  sell  tickets,  and  thus  create  the  relation  of 
carrier  and  passenger.  The  train  on  which  de- 
fendant in  error  took  passage  stopped  at  this  sta- 
tion r^ularly.  A  notice  to  the  effect  that  pas- 
sengers might  ride  at  the  same  fare  with  or 
without  tickets  was  posted,  but  knowledge  of  this 
or  of  a  custom  to  that  effect  was  not  brought 
home  to  defendant  in  error.  It  was  further  stated 
by  witnesses  that  the  rule  of  the  company  with 
reference  to  keeping  its  depot  open  until  six  or 
seven  o'clock  only  was  well  known  in  Rossville, 
but    defendant    in    error    had    no    knowledge    of    this. 

Two  questions  arise.  One  is  whether,  at  the 
time  defendant  in  error  was  turned  out  of  the 
waiting  room,  he  was  a  passenger  of  the  carrier 
company.  The  other  question  presented  involves 
the  extent,  if  any,  to  which  a  carrier  may  go 
in  r^ulating  and  controlling  its  waiting  room  and 
ticket    offices    at    places    not    governed    by    statute. 
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The  relation  of  carrier  and  passenger  is  created 
when  the  passenger^  in  good  faith,  puts  himself 
in  charge  of  the  carrier  with  the  intention  of 
being  transported,  and  the  carrier  expressly  or  im- 
pliedly receives  him  as  a  passenger  at  a  place 
used  for  the  purpose  of  receiving,  caring  for  and 
embarking  passengers.  Moore  Car.,  545.  The 
purchase  of  a  ticket  for  a  particular  train  a  rea- 
sonable time  before  its  departure,  and  a  manifes- 
tation of  an  intention  to  remain  upon  the  prem- 
ises until  departure  of  the  train  undoubtedly  cre- 
ate the  relation.  Moore  Car.,  547;  Exton  v.  RaU" 
way,  56  L.  R.  A.,  508;  Phillips  v.  Railway,  45  L. 
R.    A.,    163. 

The  arrival  of  defendant  in  error  at  the  depot 
from  thirty  to  forty-five  minutes  before  schedule 
time  for  the  departure  of  his  train  cannot  be 
held  otherwise  than  within  a  reasonable  time.  Thus, 
according  to  the  rule  laid  down  by  the  author- 
ities cited,  he  became  a  passenger,  especially  as 
he  was,  aft^r  the  purchase  of  his  ticket,  impliedly 
invited  by  the  arrangement  of  the  premises,  to  sit 
and  wait  for  his  train.  If  a  person  has  gone 
to  a  station  and  purchased  a  ticket  within  a  rea- 
sonable time  before  the  schedule  time  of  depart- 
ure, he  has  a  right  to  remain  .on  the  premises 
until  the  arrival  of  his  train,  and  to  demand 
due  care  from  the  carrier.  Harris  v.  Stevens,  31 
Vt.,  79;  73  Am.  Dec.,  337.  Again,  it  was  held 
in    the    case    of   Johns   v.    Railway,    39    S.    C,    162, 
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20  L.  E.  A.,  520,  that  the  relation  began,  with 
its  obligations,  as  soon  as  the  party  had  purchased 
a  ticket  for  a  train  that  was  to  depart  within  a 
reasonable  time.  A  further  announcement  of  the 
duty  of  the  carrier  to  the  intending  passenger  is 
that  the  carrier  must  take  proper  care  for  the 
safety  of  all  persons  whom  it  invites  to  its  depot, 
especially    passengers.      57    HI.,    266. 

We  must  not  be  understood  as  holding  that  the 
duty  of  the  carrier  to  a  passenger  with  respect 
to  depots  and  depot  grounds  while  waiting  for  his 
train  requires  the  highest  and  utmost  degree  of 
foresight  and  skill.  That  in  the  nature  of  things 
would  be  unreasonable.  The  carrier  is  simply  re- 
quired under  the  circumstances  indicated  to  exer- 
cise ordinary  care  for  the  safety  of  the  passenger 
in  view  of  the  danger  to  be  apprehended.  Moore 
Car.,    613;    Hutchison    Car.,    Section    941. 

But  it  is  earnestly  insisted  by  plaintiff  in  error 
that,  as  no  statute  required  it  to  maintain  a 
depot  at  Bossville,  and  that  it  had  the  right  to 
regulate  the  opening  and  closing  of  its  waiting 
rooms  because  of  the  meagemess  of  the  traffic 
there,  it  breached  no  duty  owing  by  it  to  defend- 
ant in  error.  The  case  of  State  v.  Brady,  15 
Lea,  627,'  is  cited  in  support  of  this  contention. 
The  case  referred  to  does  not,  in  our  opinion, 
even  remotely  touch  the  question  involved.  That 
was  a  criminal  prosecution  for  failure  to  open  a 
ticket    office,    and    did    not    deal    with    the    duty    aris- 
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ing  after  a  carrier  has  opened  its  depot,  impliedly 
invited  people  in,  and  sold  them  tickets  for  a 
train  soon  to  arrive.  Nor  do  the  other  authori- 
ties mentioned  by  counsel  in  his  splendid  brief 
have  direct  bearing  upon  the  issue,  for  the  rea- 
son that  they  deal  in  the  main  with  situations 
materially  different  from  that  found  in  the  instant 
case.  We  apprehend  that  there  is  quite  a  differ- 
ence in  cases  of  obligation  to  do,  or  not  do,  a 
certain  act,  and  those  where  there  is  an  option. 
For  example,  it  might  be  said  that  plain- 
tiff  in  error  was  not  required  to  establish  a 
depot  at  Bossville;  or,  that,  having  established 
one,  it  .might  make  and  publish  a  r^ulation  that 
it  would  not  be  kept  open  after  a  certain  time 
of  day.  But,  on  the  other  hand,  if  it  do^  build 
a  depot  and  jtrovide  it  with  waiting  rooms,  and 
does  receive  passengers  for  night  trains,  and  sells 
a  ticket  at  its  office  window  to  a  passenger  who 
desires  to  depart  upon  a  train  due  in  forty  min- 
utes, there  is  undoubtedly  a  duty  owing  to 
the  passenger  with  respect  to  health,  safety  and 
comfort.  It  has  been  so  held.  Hutchison  Car., 
Section  931;  Orinaer  v.  Railway  Co.,  36  Fed., 
72;  Railroad  Co.  v.  Mayes,  15  S.  W.,  43.  If  a 
carrier  has  erected  a  depot  for  the  reception  of 
passengers,  and  does  receive  them  as  such,  it  is 
boimd  to  look  to  their  convenience,  comfort  and 
safety  while  lawfully  waiting  for  trains.  Moore 
Car.,    614. 
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These  holdings  and  authorities  accord  with  onr 
conception  of  the  law,  and  meet  our  approval.  It 
must  be  borne  in  mind  that  we  are  dealing  with 
the  case  of  a  carrier  who  has  created  between  it- 
self and  an  individual  the  relation  of  carrier  and 
passenger  —  with  a  carrier  who  has  recognized  the 
relation  and  received  the  passenger  in  its  building 
and    issued    to    and    created    with    him    a    contract. 

We  are  of  opinion,  from  the  peculiar  circum- 
stances of  this  case,  that  the  lower  Court  was 
right  in  holding  plaintiff  in  error  guiltj  of  a 
breach  of  l^al  duty  in  turning  defendant  in  error 
out  of  its  waiting  room.  Railroad  v.  Mayes, 
Supra;  Railroad  v.  Comelvus,  30  S.  W.,  720. 
In  the  case  of  Coleman  v.  Railway,  138  N.  C, 
351,  the  North  Carolina  Supreme  Court,  .  which 
had  recently  prior  thereto  decided  the  case  of 
Phillips  V.  Railway,  124  N.  C,  123,  stressed  so 
much  by  plaintiff  in  error,  held  that  if  the  car- 
rier has  received  a  passenger  in  its  waiting  room, 
and  the  agent  knows  he  is  waiting  for  a  train 
that  is  behind  time  but  due  in  a  few  hours,  he 
must  keep  the  room  open  for  the  passenger;  and 
if  the  station  agent  turns  the  passenger  out  in 
the  cold  and  exposes  him  to  inclement  weather, 
there  is  a  breach  of  duty  for  which  an  action 
may   be    brought. 

It  is  unnecessary  to  discuss  the  right  and  power 
of  plaintiff  in  error  to  make  reasonable  regulations 
with    respect    to    the    opening    and    closing    of    its 
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waiting  rooms  in  small  places.  For  the  sake  of 
argument  that  may  be  conceded.  But  in  the  pres- 
ent case  we  hold  that  plaintiff  in  error,  for  a 
consideration,  assumed  a  specific  obligation  to  take 
care,  and  that  it  breached  this  duty  by  putting 
defendant    in    error    out    in    the    rain. 

The    judgment    of    the    lower    Court  is    affirmed* 
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Cumberland   Telephone   &    Teleqeaph   Company   v, 

A.   Stoneeinq  bt  al. 

Writ    of    certiorari    denied    by    Supreme    Court, 

1.  TEupHons  W1BK8. 

A  telephone  company  whose  wires  are  lawfully  upon  the  right 
of  way^  of  a  railway  company  may,  in  the  absence  of  specific 
contract  exemption,  demand  reparation  for  injuries  occasioned 
by  blasting  operations  carried  on  by  a  construction  contractor 
of  the  railway  company. 

2.  Blasting. 

A  railroad  and  Its  Independent  contractors  and  servants  are 
Jointly  and  severally  liable  in  trespass  for  the  casttng  of 
earth  and  stone  upon  and  against  adjacent  property. 

8.  Samb.    Master  and  servant. 

All  parties  who  participate  in  a  tre^ass  are  liable,  regardless 
of  the  relation  which  they  sustain  among  themselves. 

4.  MABTm  ANn  Servant.    Misfeasance, 

A  servant  is  Jointly  or  severally  liable  with  his  master  in  case 
of  trespass  or  where  the  servant  is  guilty  of  misfeasance. 

6.  Independent  Gontbactob. 

A  party  cannot  escape  liability  for  a  trespass  upon  the  ground 
that  he  had  sublet  the  work  to  an  independent  contractor. 

6.  Blasting.    Warning,    Damages. 

Where  an  internal  improvement  company,  in  doing  necessary 
blasting,  gives  timely  warning  of  its  intention  to  blast,  it  be- 
comes the  duty  of  the  owner  of  adjacent  exposed  property  to 
exercise  ordinary  care  to  lessen  the  damages.  He  will  be  de- 
nied recovery  for  such  damages  as  he  could  by  the  exercise  of 
ordinary  care  have  obviated.  But  he  will  be  entitled  to  re- 
imbursement for  the  cost  of  the  preventive  measures  taken, 
and  to  such  damages  as  could  not  be  avoided. 

17 
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7.  Pabtnebs  Blastino; 

Partners  in  a  construction  company  are  Jointly  and  severally 
liable  for  injuries  done  by  blasting. 

8.  WmnsssES.    Opinions, 

Witness  are  not  permitted  to  express  an  opinion  about  the 
isenie  in  the  lawsuit 


FbOM      WrLLIAMSON      COTTITTY. 


Appeal  in  error  from  the  Law  and  Chancery 
Court  of  Williamson  County.  Dougless  Wiklb, 
Judge. 

H.  E.  Smith  for  Plaintiff  in  Error. 

H.  H.  Cook,  R.  H.  Cbookett,  Hjindbbson  & 
Hendebson  for  Defendants  in  Error. 

Mb.  Justice  Higgins  delivered  the  opinion  of 
the    Court. 

This  suit  was  commenced  by  the  plaintiff  in 
error  against  defendants,  A.  Stoneking  and  J.  E. 
Rodes  and  several  other  defendants,  to  recover  dam- 
ages alleged  to  have  resulted  from  illegal,  wrong- 
ful and  negligent  blasting.  It  was  tried  by  the 
Court  below  without  the  intervention  of  a  jury. 
The  Court  was  requested  to  and  did  reduce  his 
case    is    now   here   by    appeal. 
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findings  of  fact  to  writing.  Upon  complaint  of 
the  incompleteness  of  these  findings  of  fact  the 
Court  made  an  additional  finding.  The  result  of 
the  litigation  was  the  dismissal  of  plaintiff's  suit. 
Motion    for     a    new    trial    was    overruled,     and    the 

A  reversal  is  sought  upon  numerous  grounds. 
We  deem  it  unnecessary  to  pass  upon  all  the  , 
assignments  of  error.  Sather,  it  appears  to  us 
that  this  intricate  litigation  can  best  be  disposed 
of  by  a  succinct  statement  of  the  rules  of  law 
that  we  consider  to  be  applicable,  followed  by  our 
conclusions. 

The  case  seems  to  have  been  tried  in  the  Court 
below  under  a  misconception  as  to  the  true 
grounds  of  liability.  It  is  apparent  that  there  was 
a  misapprehension,  both  upon  the  part  of  the 
Court  and  counsel,  of  some  very  pertinent  rules 
of  law  governing  the  liability  of  the  defendants. 
Without  specific  reference  to  the  assignments  and 
replies  thereto  bringing  these  matters  to  our  atten- 
tion, we  shall  proceed  to  declare  our  conception  of 
this  case.  We  adopt  the  findings  of  fact  of  the 
lower  Court  as  the  basis  of  our  opinion.  There 
is  no  necessity  for  a  transcription  thereof  into 
this    opinion. 

1.  We  are  bound  to  presume  and  so  hold  that 
the  poles  and  wires  of  the  Cumberland  Telephone 
Company  were  rightfully  upon  the  lands  upon 
which    they    were    located,     and    that    the    company 
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was    entitled    to    protection    against    wrongful    or    un- 
lawful   injury    thereto. 

2.  Parties  who  carry  on  such  a  dangerous  op- 
eration as  blasting  are  responsible  for  the  damage 
occasioned  by  the  casting  of  earth  and  stone  and 
debris    upon    the    property    of    another.       Oossett    v. 

.  Railroad,    7    Gates,    »376,    and    cases    there    cited. 

Parties  who  by  blasting  cast  stone  and  earth 
upon  and  injure  adjacent  property,  are  liable  on 
the  theory  of  trespass,  as  intimated  in  the  case  of 
Gossett  V.  Railroad,  supra.  This  is*  in  keeping 
with  the  rule  of  the  common  .  law  to  the  effect 
that  any  unauthorized,  forceful  impact  against  the 
property  of  another  is  a  trespass.  The  liability  in 
trespass  clearly  extends  to  the  throwing  or  casting 
of  inanimate  objects  from  one's  premises  to  the 
premises,  of  an  adjacent  proprietor.  This  is  a 
trespass  for  which  the  injured  one  must  be  com- 
pensated, regardless  of  intention  or  purposes  or 
the  degree  of  care  with  which  the  operation  was 
carried    on.       Cooley    on    Torts     (3d    Ed.),    Vol.     2, 

p.  677. 

3.  A  railroad  company  and  its  independent  con- 
tractors are  jointly  and  severally  liable  for  injuries 
occasioned  to  adjacent  proi>erty  by  blasting,  where 
blasting  is  contemplated.  This  is  true  regardless 
of  the  degree  of  care  with  which  the  blast- 
ing    was      done.       Hord     v.      Railroad,      14      Gates, 

399. 

This     liability     of     a     railroad     company     and     its 
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contractors  is  not,  as  to  third  persons,  primary  or 
secondary,  but  is  joint,  or,  at  the  election  of  the 
injured    one,    several. 

4.  If  Stoneking  was  present  and  directed  and 
controlled  these  operations,  or  assisted  Bodes  therein, 
he  is  jointly  liable  with  Bodes  and  the  others, 
regardless  of  the  relation  he  may  have  sustained 
either  to  Mr.  Bodes  or  Mr.  Bodes'  conf^any,  or 
to    the    railroad. 

If  the  parties  who,  by  blasting,  injure  adjacent 
property,  are  liable  on  the  theory  of  trespass,  no 
other  conclusion  can  be  reached  than  that  every 
one  who  participates  in  the  trespass  is  sueable 
and  liable  therefor.  It  is  too  firmly  settled  to  be 
controverted  that  every  one  who  actively  partici- 
pates, aids  or  directs  the  committing  'of  a  trespass, 
is  liable  jointly  with  all-  the  other  participants. 
And  this  is  true  even  as  to  a  menial  servant. 
10    Am.    Dec,    234. 

Blasting  is  a  dangerous  operation,  so  known  of 
all  men.  Every  one  having  anything  actively  to 
do  with  the  carrying  on  of  this  hazardous  opera- 
tion should  be  held  accountable  for  consequent 
injuries. 

5.  The     above     holding     renders     unnecessary     the 

decision  of  the  question  of  Stoneking's  liability  to 
third  parties  for  his  omission  to  observe  certain 
precautions  in  these  blasting  operations.  But  this 
is  pressed  upon  us  with  so  much  earnestness  that 
we    shall    respond. 
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It  is  true  that  a  servant  cannot  be  sued  by  a 
third  person  for  breaches  of  duty  founded  upon 
nonfeasance.  The  master  alone  can  call  the  serv- 
ant to  account  for  his  failure  to  discharge  duties 
owing  to  the  master.  But  it  seems  to  us  that 
there  is  a  failure  to  discriminate  properly  in  this 
case  between  misfeasance  and  nonfeasance.  The 
sound  doctrine  is  that  the  servant  is  not  liable  to 
third  persons  for  the  failure  to  enter  upon  the 
discharge  of  duties  owing  to  the  master,  but  that 
if  he  does  ,  undertake  to  discharge  a  duty  owing 
to  the  master  that  may  bring  him  in  proximity 
to  .  others,  it  is  the  duty  of  the  servant  with 
respect  to  others  to  exercise  ordinary  care.  His 
failure  in  this  respect  is  not  nonfeasance,  but  mis- 
feasance.  It  is  clear  that  when  a  servant .  b^ins 
a  performance  for  his  ifiaster,  he  can  do  it  prop- 
erly or  improperly.  If  he  performs  the  work  im- 
properly by  omitting  certain  precautions  that  pru- 
dence dictates,  he  is  guilty  of  misfeasance,  of 
wrongdoing. 

If  Stoneking  had  failed  to  blast  at  all  he 
would  have  been  liable  to  his  master  alone,  but 
when  he  undertook  to  blast,  it  was  his  duty  to 
use  reasonable  precautions  to  prevent  the  blast 
from  causing  damage.  If  he  failed  to  use  these 
precautions,  he  blasted  wrongfully.  It  results  from 
a  simple  statement  of  the  proposition  that  if 
Stoneking  failed  to  take  proper  precautions  in  the 
Masting    operation,    he    was    guilty    of    misfeasance. 
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The  case  of  Drake  v.  Hagan,  24  Fickle,  269, 
is  not  controlling,  for  the  reason  that  this  dis- 
tingaishing  feature  was  not  presented  and  discussed. 
In  Clark  and  Skyles  on  Agency,  Sec.  596,  we 
find  the  following:  "Where  an  agent  is  guilty  of 
misfeasance,  that  is,  where  he  has  actually  entered 
upon  the  performance  of  his  duties  to  the  prin- 
cipal,  and  in  doing  so  fails  to  respect  the  rights 
of  others  by  doing  some  wrong,  whether  it  is  a 
wrong  of  commission  or  omission,  as  where  he 
fails  or  neglects  to  use  reasonable  care  and  dili- 
gence in  the  performance  of  his  duties,  he  will 
be    personally    responsible." 

The  Supreme  Court  of  Missouri,  in  8  L.  R.  A. 
(N.  S.),  936,  in  speaking  of  the  nonfeasance  that 
would  excuse  a  servant  from  personal  liability,  says: 
"Nonfeasance  does  not  extend  to  an  omission  or 
failure  to  do  some  act  whereby  a  third  person 
was  injured  after  he  has  once  entered  upon  the 
performance  of  .  his  obligations.  For  example,  if  an 
agent  undertakes  to  perform  certain  acts  for  an- 
other and  he  refuses  or  fails,  to  enter  upon  such 
performance,  it  is  nonfeasance;  but  if  he  begins 
the  performance  of  such  acts  and  in  so  doing 
fails  or  omits  to  take  certain  precautions  which  he 
should  have  done,  and  in  consequence  a  third  person 
is  injured,  it  is  not  nonfeasance,  but  misfeasance 
— as  where  an  agent  engaged  in  the  performance 
of  his  duty  fails  to  do  something  which  it  was 
his    dutv    under    the    circumstances    to    do — as    where 
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he  does  not  exercise  that  d^ree  of  care  which 
due  regard  for  the  rights  of  others  requires.'' 
This  distinction  seems  to  have  been  made  in 
practically  every  well-considered  case  involving  the 
question.  They  will  be  found  cited  at  the  con- 
clusion   of    the    opinion    from    which    we    have    just 

quoted* 

But    if    in    blasting    a    trespass    was    committed,    it 

is    evident    that    these    distinctions    are    unimportant. 

6.  Defendant  Bodes  was  sued  jointly  with  a 
number  of  other  persons  who  were  partners  of 
his  ,in  the  construction  of  the  new  roadbed  of 
the  L.  &  N.  Railroad.  The  construction  of  this 
roadbed  was  let  out  by  contract  to*  Mr.  Rodes 
and  his  associated,  and  at  the  time  the  blasting 
complained  of  was  done  he  was  in  the  discharge 
of  his  duties  to  his  firm  in  the  furtherance  of 
the    partnership    business. 

In    a    suit    of    this    nature    the    plaintifip    had    the 

option  to  sue  one  or  all  of  the  members  of  the 
firm;  and  if,  having  sued  out  process  against  all 
the  members,  there  was  a  failure  to  obtain  service 
upon  some,  it  had  the  right  to  dismiss  its  cause 
of  action  as  against  the  others,  and  proceed  solely 
against  Mr.  Rodes.  Pollard  v.  Huston,  7  Lea, 
692;  Miller  v.  Im.  Co.,  109  111.  App.,  624;  14 
Cyc,  411.  There  was  no  error  in  permitting  the 
suit  to  continue  against  Mr.  Rodes  after  dismissal 
as    to    the    other    members    of    the    firm. 

7.  The    proposition    advanced    in    this    opinion    of 
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liability  as  for  a  trespass  likewise  dispose  of  the 
question  made  on  behalf  of  Mr.  Bodes  of  non- 
liability upon  the  ground  that  this  work  had  been 
sublet  to  Mr.  Stoneking  as  an  independent  con- 
tractor. 

.  8.  We  are  of  the  opinion  that  the  testimony 
in  this  case  warrants  the  finding  of  active  partici- 
pation in  the  trespass  upon  the  part  of  Stone- 
king.  This  would  make  hiln  liable  upon  any 
theory    of    the    case    that    might    be    taken. 

9.  The  Court  erred  a  number  of  times  in  the 
admission  of  testimony  with  respect  to  the  method 
of  blasting.  It  is  not  the  province  of  a  witness 
to  usurp,  the  functions  of  the  jury.  It  was 
highly  improper  to  allow  a  witness  to  state  that 
there     was     no     carelessness,     or     that     the     blasting 

« 

was  properly  done,  or  that  there  was  no  negli- 
gence, or  that  there  was  nothing  unusual,  and  the 
like.  The  non-expert  witnesses  should  detail  the 
operation — that  is,  give  the  facts.  An  expert  may 
give  opinions  hypothetically — that  is,  he  may  tell 
how  blasting  is  properly  done;  but  even  he  is 
not  permitted  to  say  that  an  operation  that  he 
witnessed  or  was  informed  of  was  properly  or 
,  carefully    performed. 

10.  The  telephone  company  was  warned  by  de- 
fendants of  the  intention  to  blast.  It  became  the 
duty  of  the  company  when  thus  warned  to  exer- 
cise reasonable  and  ordinary  care  to  prevent  in- 
jury,    or     to     lessen     the     consequences.       It     cannot 
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recover    for    damages    that    could    have    becia    averted 
by     the     exercise     of     ordinary     care     and  prudence. 

19    Cyc,   10. 

This  notice  of  the  necessity  to  blast  did  not 
give  the  defendants  the  right  to  injure  the  plain- 
tiff's property.  It  simply  had  the  effect  to  put 
the  plaintiff  upon  notice,  to  the  end  that  it  might 
mitigate  the  damages  that  would  otherwise  result. 
The  defendants  were  still  liable  to  it,  whether  it 
heeded  the  notice  or  not;  but  the  measure  of 
damages  is  different.  It  se^ms  that  the  rule  of 
damages  would  be  the  reasonable  cost  of  using 
preventive  measures  and  of  restoring  tiie  property 
to  ite  original  condition  where  the  blasting  is 
necessary.  The  insistence  is  that  the  company 
could  have  encased  its  wires  in  a  cable  and  thus 
averted  serious  injury.  This  was  done  by  the  W. 
TJ.    Telegraph    Company,    whose   wires    were   stretched 

near    by. 

There  is  a  failure  upon  the  part  of  the  plain- 
tiff in  this  case  to  show  clearly  the  extent  of  its 
damages.  If  we  undertake  to  ascertain  the  amount 
we  shall  have  to  do  so  by  some  speculation.  This 
it  would  not  be  proper  for  us  to  do.  But  never- 
theless it  is  apparent  to  us  that  the  l^al  rights 
of  the  plaintiff  were  invaded  by  the  defendants, 
and  that  some  damage  necessarily  resulted  there- 
from. In  the  absence  of  specific  testimony  as  to 
the  amount  we  are  authorized  to  declare  plaintiff 
entitled     to     at     least     nominal     damages.      Plaintiff, 
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both  before  the  judgment  of  dismiBsal  and  m 
the  motion  for  a  new  trial,  called  the  attention 
of  the  Court  to  its  right  to  nominal  damages* 
He    should    have    so    adjudged. 

11.  Some  criticism  is  made  of  the  length,  ob- 
scurity and  confusion  of  the  brief  and  assign- 
ments   of    error    in    this    case. 

While  these  could  have  been  abridged  somewhat, 
yet  it  cannot  be  denied  that  this  case  is  intricate, 
unusual  and  involved.  Nor  do  we  find  the  unit- 
ing of  the  assignments  and  arguments  with  refer- 
ence to  Stonekiug  and  Eodes  vitiatingly  bad.  We 
decline  to  strike  the  brief  and  assignments  from 
the    files. 

12.  The  insistence  that  the  declaration  reveals 
an  intention  upon  the  part  of  the  pleader  to 
describe  Stoneking  as  a  servant  and  not  as  one 
of  the  parties  sued  is  not  sound.  The  declaration 
does  refer  to  Stoneking  as  a  servant;  nevertheless, 
the  declaration  is  framed  throughout  upon  the 
theory    that    he    is    jointly    liable    with    the    others. 

The  judgment  of  the  lower  Court  is  reversed 
and  plaintiff  is  here  awarded  a  judgment  against 
Rodes  and  Stoneking  for  the  nominal  simi  of  ten 
doUars    and    costs    of    both    Courts. 

Upon   Petition   to   Rehbab. 

We  modify  our  former  judgment  so  as  to  in- 
crease the  damages  allowed  to  $45.00.  We  re- 
affirm   the    rule    of    damages    stated    in    the    former 
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opinion,  to  wit:  that  in  cases  of  necessary  blasting 
by  an  internal  improvement  corporation  and  notice 
to  owners  of  adjacent  property,  the  latter  must 
use  reasonable  care  to  lessen  the  damages.  This 
seems  to  be  the  rule  laid  down  by  all  the  • 
authorities,  especially  a  case  decided  by  Judge 
Sanborn,  in  129  Fed.,  177.  The  difference  is  in 
its  application  to  cases  of  injuries  to  property  as 
contradistinguished  from  its  application  to  cases  of 
injury  to  persons.  We  see  no  reason,  however, 
for  making  a  difference  in  cases  of  necessary 
blasting.  The  plaintiff  failed  to  show  what  would 
be  the  cost  of  taking  preventive  measures,  and  of 
restoring  the  property  to  its  former  condition.  It 
now  presses  upon  us  certain  proof  to  the  effect 
that  it  hired  men  to  guard  the  property,  and 
that  it  was  at  some  expense  in  restoring  the 
posts  and  wires.  As  before  stated,  there  is  proof 
in  the  record  that  the  wires  could  have  been 
cabled  and  thus  saved.  The  proof  is  silent  as  to 
what  this  would  cost.  Upon  reinvestigation,  how- 
ever, we  do  find  it.  shown  by  the  proof  that 
plaintiff  was  put  to  expense  in  restoring  the  posts 
and  brackets;  it  is  known  as  a  matter  of  course 
that  there  would  be  time,  trouble,  and  expense  in 
the  putting  of  the  wires  into  a  cable.  We  have 
roughly  •  estimated  the  whole  of  the  legitimate  dam- 
age and  cost  sustained  by  the  plaintiff,  under  the 
application  of  the  measure  of  damages  announced, 
at  $45.00. 

Judgment  will  be  awarded  against  defendants 
jointly  for  the  sum  of  $45.00,  and  the  costs  of 
this    cause. 
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E.  G.   KiTTBELL  V.   Gebman  Fibs   Iksuranob  Co. 
(Nashville,       October    Term,    1910.) 

1.  Fire  Insubai^ce.    Meaning  of  *'Qood  Condition," 

A  building  which  was  constructed  of  fair  lumber  and  In  the 
construction  of  which  fair  workmanship  was  used,  but  which, 
because  of  pressure  on  the  Inside  and  because  of  insufficient 
bracing,  was  bulging  on  one  side  and  was  leaning  and  propped, 
is  in  "good  condition"  within  the  meaning  of  a  warranty  to 
that  effect  in  the  application  for  fire  insurance,  for  the  reason 
that  the  term  "good  condition"  is  a  relative  term,  and  does 
not  mean  perfect  condition.     {Post,  p.  — .) 

Cases  cited  and  approved:  Rand  v.  Life  Assurance  Society,  13 
Pickle,  291;  Knights  of  Pythias  v.  CoghUl,  15  Pickle,  28; 
Barnes  v.  Fidelity  lAfe  Association  (Pa.),  45  L.  R.  A.,  264; 
Maine  Benefit  Association  v.  Parks  (Me.),  10  Am.  St  Rep., 
240;  Hann  v.  National  Union  (Mich.),  37  Am.  St  Rep.,  365; 
Conn,  Life  Ins,  Co,  v.  Union  Trust  Co,,  112  U.  S.,  257;  Me- 
Dermott  v.  Modem  Woodman  of  America  (Ma),  71  8.  W.,  883. 

2.  FiBB  Insurance.    Knowledge  of  agent  as  waiver  or  estoppel. 

Issuance  and  deliver  of  a  policy  of  fire  Insurance  with  knowl- 
edge by  the  company  or  Its  agent  of  the  condition  of  the  build- 
ing insured  operates  as  a  waiver  or  estoppel  preventing  the 
company  from  claiming  a  forfeiture  by  reason  of  that  condi- 
tion.    (Post,  p.  — .) 

Case  cited  and  approved:  Insurance  Co.  v.  National  Bank,  4 
Pickle,  380. 

3.  FntE  iNfiUBANCB.    Statutory  penalty  or  delay  in  paying  loss. 

Acts  1901,  chap.  141,  page  248,  Imposing  liability  in  addition  to 
the  amount  of  loss  on  insurance  companies  refusing  to  pay 
losses  within  sixty  day's  after  d^nand,  and  applying  to  cases 
where  the  refusal  to  pay  was  not  in  good  faith,  has  no  appli- 
cation where  there  has  been  an  honest  effort  to  settle,  and 
where  there  were  sufficient  circumstances  to  Justify  some 
hesitancy.     (Post,  p.  — .) 

•  Acts  construed:    Acts  1901,  chap.  141,  page  248.. 
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4.  Pleadino  Set-off.    A  set-off  can  he  allowed  only  on  affirmative 
Pleading. 

A  set-off  can  be  allowed  in  the  Chancery  Court  only  on  affirma- 
tlve  pleading.  It  cannot  be  allowed  on  answer  not  filed  as  a 
croBB-biU,  although  the  facts  may  be  set  out  on  the  answer. 
(Post,  p.  — .) 

Cases  cited  and  approved :  American  National  Bank  v.  Nashville 
Warehouse  d  Elevator  Co.  (Tenn.  Chy.  App.),  36  S.  W.  900; 
Meek  v.  McOormick  (Tenn.  Chy.  Ai^.),  42  S.  W.,  458. 


Fbom    Smith    County. 


Appeal  from  the  Chancery  Court  of  Smith  County. 
Joseph  C.  Higgins,  Circuit  Judge,  sitting  by  inter- 
change. 

FiSHBB    &    FisHEB    for    Complainants. 

L.    A.    LiGON    for    Defendants. 

Me.  Justice  Hughes  delivered  the  opinion  of 
the    Court. 

Complainant,  E.  G.  Kittrell,  brought  this  suit 
in  the  Chancery  Court  of  Smith  County,  seeking 
to  recover  for  certain  property  which  had  been 
insured  by  the  defendant  company  against  loss  by 
fire       and       which'       had      burned.  Complainant 

recovered  in  the  Court  below,  and  defendant 
brought  the  case  to  this  Court  by  appeal.  The 
chief    question   made   before    this    Court    is    that   Mr. 
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Kittrell  in  his  application  for  insnranoe  warranted 
the  property  to  be  in  good  condition,  and  that  a 
certain  bam  which  was  covered  by  the  policy  and 
which  had  burned  was  not  in  the  condition  repre- 
sented;  and  that  under  the  contract  between  the 
parties  complainant  cannot  recover  the  value  of 
this    bam    because    of    the    breach    of    warranty. 

We  have  carefully  gone  over  the  record,  and 
find  considerable  evidence  as  to  the  condition  of 
the  bam  about  which,  the  question  is  made.  The 
evidence  shows  that  this  was  a  bam  and  crib  all 
under  one  roof/  or  rather  that  the  bam  included 
a  crib  within,  and  as  a  part  of,  its  structure.  It 
is  the  contention  of  the  insurance  company  that 
this  building  was  in  a  very  dilapidated  condition, 
that  the  material  which  went  into  its  construction 
was  not  good,  and  that  it  had  not  been  properly 
built,  and  as  a  result,  that,  at  the  time  the  in- 
surance was  procured,  it  was  leaning  from  a  per- 
pendicular, and  tilted  up  on  one  side  and  propped 
on  the  other  to  prevent  its  falling,  and  was 
worthless  and  not  in  "good  condition."  Qn  the 
contrary,  it  is  the  contention  of  complainant  that 
the  bam  was  in  "good  condition,"  as  represented 
in  the  application  for  insurance,  but  it  is  said 
that  the  pressure  of  the  com  in  the  crib  had 
pressed  against  that*  end  of  the  bam  forming  one 
of  the  walls  of  the  crib  and  caused  it  to  bulge, 
but    that    otherwise    the   bam    was    in    good    shape. 

The    trouble    with    die    evidence    as    to    the    condi- 
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tion  of-  the  bam  is  that  the  wituesses  do  not  all 
speak  with  reference  to  the  same  time.  The  only 
one  who  speaks  solely  with  reference  to  the  con- 
dition of  the  bam  at  the  time  of  the  application 
for  insurance,  and  at  the  time  the  policy  was 
issued,  is  the  agent  of  the  insurance  company; 
and  he  in  person  examined  the  building  on  the 
day  the  application  was  made  and  took  the  appli- 
cation on  which  the  policy  was  issued  with  full 
knowledge  of  the  condition,  now  complained  of. 
Most  of  the  witnesses,  however,  speak  of  the  con- 
dition,  of    the    bam    just    before    the    fire. 

After  carefully  going  over  all  this  evidence 
more  than  one  time  we  have  reached  the  conclu- 
sion that  the  condition  of  the  bam  was  not  so 
bad  as  insisted  by  defendant,  and  not  so  good  as 
insisted  by  complainant.  The  lumber  that  went 
into  it  was  not  of  a  high  grade,  but  was  fair; 
the  workmanship  was  not  first  class,  but  up  to 
the  grade  of  lumber;  and  as  a  result  of  the 
placing  of  the  com  in  the  crib,  and  probably  for 
lack  of  sufficient  bracing,  one  of  the  walls  to  the 
building  sprung  and  the  building  was  leanjin^ 
somewhat  and  had  one  or  more  props  against  that 
side  that  had  sprung.  It  would  have  taken  but 
a  few  dollars  to  straighten  the  structure  up  and 
correct    the    defects    in    its    construction. 

With  the  building  in  the  condition  indicated  the 
question  arises  whether  or  not  it  was  in  ^'good 
condition''    in    the    sense    of    the    contract    of    inaur- 
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ance  at  the  time  the  applicatioii  was  made  and 
the  policy  issued,  and  this  is  to  some  extent  a 
question    of    law. 

We  do  not  find  any  case  construing  the  words 
"good  condition"  as  used  in  a  contract  of  fire 
insurance,  but  we  do  find  that  the  proper  con- 
struction of  the  words  "good  health,"  as  used  in 
a  contract  of  life  insurance  have  been  frequently 
before  the  Courts  and  passed  on.  In  the  case  of 
Barnes  v.  Fidelity  Mutual  Life  Association,  45 
L.  R.  A.,  264,  the  second  division  of  the  syllabus, 
which   fairly    digests    the    case,    reads    as    follows: 

"A  man  who  has  a  cold,  on  account  of  which 
he  is  in  bed,  may  be  nevertheless  in  'good  health,^ 
within  the  meaning  of  a  clause  in  a  life-insurance 
policy  which  requires  the  premium  to  be  paid 
while  he  is  in  good  health,  although  pneumonia 
sets  in  a  day  or  two  after  the  premium  is  paid 
and    proves    fatal." 

In  the  body  of  this  opinion  the  Supreme  Court 
of  Pennsylvania  uses  the  foUowing  language,  quot- 
ing  approvingly  from  Joyce  on  Insurance:  "The 
term  'good  health,^  when  used  in  a  policy  of  life 
insurance,  means  that  the  applicant  has  no  grave, 
important  or  serious  disease,  and  is  free  from  any 
ailment  that  seriously  effects  the  general  soundness 
and    healthfulness    of    the    system." 

In  1  May  on  Insurance,  section  295,  the  fol- 
lowing   is    stated    as    the    law: 

18 
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"  ^Grood  health'  does  not  import  a  perfect  phys- 
ical condition..  The  epithet,  ^good,'  is  comparative, 
and  does  not  ordinarily  mean  that  the  applicant 
is  free  from  infirmities.  Such  an  interpretation 
would  exclude  from  the  list  of  insurable  lives  a 
large  proportion  of  mankind.  The  term  must  be 
interpreted  with  reference  to  the  subject-matter  and 
the  business  to  which  it  relates.  Slight  troubles, 
not  usuaUy  ending  in  serious  consequences,  and  so 
unfrequently  that  the  possibility  of  such  result  is 
usually  disregarded  by  insurance  companies,  may 
be   regarded   as    included    in   the   term   'good   health.' " 

See  also,  to  the  same  effect,  Maine  Benefit 
Association  v.  Parks,  10  Am.  St.  Rep.,  240,  and 
note  following  the  case,  beginning  on  page  242; 
Hann  v.  National  Union,  37  Am.  St.  Rep.,  365; 
Conn.  Life  Ins,  Co.  v.  Union  Trust  Co.,  112  IT. 
S.,  257;  McDermott  v.  Modem  Woodmen  of  America 
(Mo.),  71  S.  W.,  833.  Our  own  cases,  while 
not  defining  the  exact  term,  "good  health,"  are  to 
the  same  effect  in  principle.  See  Rand  v.  Life 
Assurance  Society,  13  Pickle,  291;  Knights  of 
Pythias    v.    Cogbill,    15    Pickle,    28. 

The  analogy  '  in  the  use  of  the  ^  term,  "good 
health,"  as  descriptive  of  the  health  of  the  assured 
in  a  life  insurance  contract,  as  to  the  use  of  the 
term,  "good  condition,"  as  descriptive  of  the  con- 
dition of  the  property  insured  in  a  fire  insurance 
contract,  is  apparent.  We,  therefore,  in  applica- 
tion   of    a    well    settled    rule    of    law,    find    and    hold 
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that  the  bam  in  question  was  in  ^^good  condition/' 
in  the  sense  used,  and  that  there  is  no  breach  of 
the  contract  such  as  to  make  the  policy  void  be- 
cause   of    the    condition    of    the    bam. 

But  if  the  bam  were  not  in  "good  condition'' 
there  is  another  reason  why  the  same  result  would 
would  be  reached.  As  already  stated, .  the  agent 
of  the  defendant  insurance  company  examined  the 
bam  fo9  himself  and  took  the  application  and  ■  had 
the  policy  issued  with  full  knowledge  of  its  con- 
dition. To  this  we  will  add  the  further  fact  that 
there  was  no  collusion  between  the  agent  and  the 
assured.  Under  this  state  of  facts  the  knowledge 
of  the  agent  becomes  the  knowledge  of  the  com- 
pany and  operates  as  a  waiver  of  the  question 
of    condition    of    the    bam. 

In  the  case  of  Insurance  Co,  v.  National  Bank, 
4  Pickle,  369,  the  insurer  sought  to  avoid  liabil- 
ity because  the  building  which  had  been  bumed 
stood  upon  leased  ground,  and  the  policy  provided 
that  such  fact  must  be  so  represented  to  the 
company  and  expressed  in  the  written  part  of  the 
policy  or  the  policy  would  be  void.  Yet  the 
building  did  stand  upon  leased  ground,  and  that 
fact  was  not  stated  in  the  policy.  The  Court 
found  that  the  fact  of  the  building's  standing  on 
leased  ground  was  made  known  to  the  agent,  and 
says: 

"The  knowledge  of  the  agent  that  the  building 
sought    to     be     insured    stood    upon     leased    ground, 
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obtained  by  the  direct  informatian  furnished  by 
the  assured,  amounts  to  a  waiver  of  the  printed 
condition  requiring  the  fact  to  be  written  in  or 
upon  the  policy,  and,  in  the  absence  of  a  col- 
lusion between  the  assured  and  the  agent  to  mis- 
lead   the    company,    is    binding    upon    the    latter." 

In  the  .  case  of  Insutunce  Company  v.  Bank, 
and  at  page  375,  section  132  of  May  on  Insure 
ance  is  referred  to  approvingly.  Turning,  to  the 
section    referred    to    we    find    the    following    language: 

"Facts  material  to  the  risk,  made  known  to  the 
agent  (or  sub-agent  entrusted  with  the  business) 
before  the  policy  is  issued,  are  constructively 
known  to  the  company,  and  cannot  be  set  up  to 
defeat    a    recovery    on    the    policy." 

In    19    Cys.,    page    812,    it    is    said: 

"If  the  insurer  has  knowledge  at  the  time  the 
policy  is  issued — and  for  this  purpose  the  knowl- 
edge of  its  agent  is  the  knowledge  of  the  prin- 
cipal— ^that  matters  material  to  the  risk  are  falsely 
stated  in  the  application,,  such  misrepresentations 
will  not  avoid  the  policy  and  the  insurer  can 
take  no  advantage  thereof.  And  this  is  true,  by 
the    terms    of    the    policy." 

In  Clement's  Fire  Insurance  as  a  Valid  Con- 
tract,   page    418,    it    is    said: 

"Issue  and  delivery  of  a  policy  with  knowledge 
by  the  company  or  its  agent  of  existing  facts, 
which  by  its  terms  or  conditions  would  render  it 
void,    operates    as    a    waiver    or    estoppel    preventing 
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the  company  from  claiming  a  forfeiture  by  reason 
of    such    facts." 

It  is  said  by  complainant  that  under  the  stat- 
ute found  in  Acts  1901,  Chapter  141,  page  248, 
defendant  insurance  company  should  be  made  to 
pay  a  penalty.  We  think  not.  The  defendant 
company,  it  is  true,  refused  to  pay  within  sixty 
days,  but  we  think  there  was  nothing  to  show  lack 
of  good  faith.  There  were  sufficient  circumstances 
to  justify  some  hesitancy,  and  there  were  appar- 
ently   honest    efforts    to    settle. 

One  other  question  is  made  in  the  case  on 
which  it  is  necessary  to  pass:  At  the  time  of 
the  loss  of  the  building  by  fire  the  complainant 
was  indebted  to  the  defendant  in  the  sum  of 
$40.00,  represented  by  notes  which  had  been  given 
by  complainant  at  the  time  the  application  for 
insurance  was  made  and  which  represented  pre- 
miums to  that  extent.  Defendant  in '  its  answer 
set  out  the  fact  that  these  notes  were  in  its  pos- 
session and  unpaid,  and  asked  a  set-off  to  the  ex- 
tent of  the  $40.00  against  any  recovery  that 
might  be  had,  in  case  of  recovery.  The  Chan- 
cellor refused  the  set-off,  and  his  action  is  assigned 
as  error.  We  are  of  opinion  that  the  action  of 
the  Chancellor  in  this  matter  was  correct,  for  the 
reason  that  a  setroff  could  be  granted  only  on 
proper  pleadings  asking  for  affirmative  relief  on 
behalf  of  defendant.  The  answer  of  defendant 
was    not    filed    as    a    cross-bill,    and    such    relief    can- 
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not  be  granted  on  mere  answer.  See  American 
National  Bank  v.  NashvUle  Warehouse  &  Elevaior 
Co.,  36  S;  W.,  960,  and  MeeJe  v.  McCormicJc,  42 
S.  W.,  458,  both  opinions  of  the  Court  of  Civil  Ap- 
peals of  Tennessee,  and  both  by  Judge  Neil,  now 
a  Justice  of  the  Supreme  Court  of  Tennessee, 
and    both    affirmed    orally    by    the    Supreme    Court. 

The  Chancellor  decreed  in  favor  of  complainant 
and  against  defendant  in  the  sum  of  $659.80, 
and  it  follows  from  what  has  been  said  that  this 
decree  is  in  all  things  correct,  and  is  affirmed 
with    costs. 

Judge  HiGGiNS,  sitting  by  interchange,  tried  this 
case  below.  He  therefore  took  no  part  in  the 
trial    and    decision    of    the    case    here. 
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W.  P.  Doyle  v.  W.  E.  Fly. 

1.  PowEs  OF  Attobwey  TO  CONFESS  JUDGMENT.    PromUaory  note. 

A  i>ower  of  attorney  to  confess  Judgment  upon  a  note  at  any 
time  after  maturity  is  revoked  and  destroyed  by  a  discharge 
in  bankruptcy. 

2.  Same.    Confessed  judgment.    Appeal.    Certiorari, 

A  petition  for  a  writ  of  certiorari  in  lieu  of  an  appeal  may  be 
filed  for  the  purpose  of  bringing  up  for  review  a  judgment  of 
a  justice  of  the  peace  taken  upon  a  promissory  note  with 
power  to  confess  judgment  annexed  where  the  note  had  been 
previously  discharged  in  bankruptcy. 

3.  Gebtiobabi  and  Supersedeas. 

A  party  who,  after  the  filing  of  a  petition  for  writs  of  certiorari 
and  supersedeas,  but  before  their  serf  ice.  collects  the  judg- 
ment complained  of  as  erroneous  and  void,  is  liable  as  for 
money  had  and  received  to  the  use  of  the  judgment  debtor 
upon  reversal  and  annulment  of  the  judgment. 

4.  Bankruptcy.    Discharge. 

A  discharge  in  bankruptcy  cannot  be  proven  by  a  certifi* 
cate  of  the  clerk  of  the  Bankruptcy  Court  that  the  proceed- 
ings were  regular  and  that  the  debtor  had  been  discharged. 
The  discharge  from  liability  on  a  particular  account  should 
be  proven  by  certified  copies  of  the  schedules,  notice  of  pro- 
ceedings and  the  subsequent  discharge. 


Fbom     Davidson     County. 


Appeal  in  error  from*  the  Second  Circuit  Court 
of  Davidson  County.  Hon.  A.  B.  Nbil^  Special 
Judge. 
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Laubekt    Bbown    for    Plaintiff    in    Error. 
Jno.    E.    Fisher    for    Defendant    in    Error. 

Mb.  Justice  Higgins  delivered  the  opinion  of 
the    Court. 

On  the  3d  day  of  December,  1906,  defendant 
in  error.  Fly,  executed  a  promissory  note  of 
$20.00  to  the  plaintiff  in  error,  Doyle.  This 
note  was  due  thirty  days  after  date.  There  was 
contained  in  it  a  stipulation  that  if  not  paid  at 
maturity,  Jno.  E.  Tumey  might  confess  judgment 
upon  it  before  any  justice  of  the  peace  of  David- 
son County.  On  the  19th  day  of  November, 
1909,  Mr.  Tumey  appeared  before  J.  E.  Arch- 
ibald, a  justice  of  the  peace  of  Davidson  County, 
and  confessed  judgment  in  favor  of  Doyle)  for 
the  amount  of  the  note  and  interest,  and  also 
attorneys'  fees.  At  some  time  preceding  this  19th 
day  of  November  an  ordinary  warrant  had  been 
issued  by  the  justice,  but  this  warrant  was  never 
served. 

The  judgment  of  the  justice  of  the  peace  sets 
out  in  full  the  note  and  the  confession  of  Mr. 
Tumey,  and  appears  in  all  respects  to  be  a  judg- 
ment of .  confession  by  warrant  of  attorney.  In 
about  three  days  after  the  rendition  of  this  judg- 
ment an  execution  was  issued  thereon  and  was 
executed  by  gamishmemt  notice  served  upon  the 
Nashville,    Chattajiooga    &    St.    Louis    Eailway,    Fly^s 
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employer.  The  gamisliee  answered;  judgment  was 
rendered  in  the  garnishment  proceeding,  and  on 
the  14th  of  December  it  seems  that  this  garnish- 
ment   judgment    was    paid. 

Either  on  the  13th  or  14th  of  December,  but 
before  the  judgment  was  paid,  Fly  presented  a 
petition  to  Judge  Wiklb,  then  holding  court  in 
Nashville,  for  writs  of  certiorari  and  supersedeas. 
Judge  WiKLE  directed  the  issuance  of  these  writs 
upon  the  execution  of  bonds  as  required  by  law. 
Owing  to  some  delay  in  procuring  bondsmen,  the 
writs  were  not  issued  until  a  short  while  after 
the  garnishment  judgment  was  collected.  But  the 
fiat  was'  granted  before  the  judgment  was  paid  bjr 
the    garnishee. 

This  petition  averred,  in  substance,  that  defend- 
ant in  error  had  no  knowledge  of  the  rendition 
of  the  judgment  upon  the  note  until  informed  by 
the  paying  agent  of  his  employer  that  his  wages 
had  been  gamisheed;  that  he  began  efforts  to 
adjust  the  matter,  but  failing  therein,  filed  the 
petition  at  the  time  heretofore  stated.  It  was 
further  averred  that  the  judgment  was  unjust  and 
void,  for  the  reason  that  in  September,  1908, 
after  this  note  had  become  due,  and  before  its 
merger  into  judgment,  he  had  procured  a  dis- 
charge in  bankruptcy;  that  the  note  in  question 
had  been  set  out  as  one  of  his  liabilities,  and 
that  Doyle  had  due  notice  of  the  pendency  of  the 
bankruptcy    proceedings.      The    prayer    was    that    the 
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cause  be  brought  into  the  Circuit  Court  to  be 
retried. 

The  case  in  the  Circuit  Court  was  tried  on  a 
motion  to  dismiss,  and  also  upon  the  merits  of 
the  cause.  The  Circuit  Judge  sustained  the  peti- 
tion for  the  certiorari,  but  discharged  the  superse- 
deas. He  taxed  Doyle  with  all  the  costs.  His 
action  in  so  doing  is  here  assailed  upon  several 
grounds. 

It  is  first  contended  that  the  motion  to  quash 
the  petition  for  lack  of  merits  should  have  been 
sustained.  The  averment  that  the  note,  which  was 
the  foundation  of  the  judgment,  had  been  dis- 
charged by  bankruptcy  proceedings,  and  was,  there- 
fore, void  and  noncoUectible^  shows  sufficient  merits. 
We  are  just  as  much  bound  to-  give  effect  to  the 
bankruptcy  acts  as  we  are  to  the  statutes  of  lim- 
itations   or    any    other    provision    of    law. 

The  next  contention  is  that  the  whole  proceed- 
ings should  have  been  dismissed,  for  the  reason 
that  the  judgment  sought  to  be  vacated  had  been 
satisfied.  It  is  true  that  if  a  judgment  has  been 
fully  satisfied,  this  remedy  will  not  lie.  3  Hay- 
wood, 219.  But  if  before  satisfaction  of  the 
judgment,  a  fiat  for  the  writ  has  been  granted, 
the  subsequent  collection  of  the  judgment  will  not 
stay  proceedings  already  begun  to  bring  up  the 
judgment  of  vacation.  It  was  proper  for  the 
Circuit  Judge  to  quash  the  supersedeas,  for  the 
reason    that    the    judgment    sought    to    be    superseded 
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had  been  satisfied;  but  the  certiorari  had  the 
effect,  if  sustained,  to  bring  up  the  cause  for 
review.  A  vacating  of  the  judgment  by  the 
reviewing  Court  would  leave  Doyle  answerable  as 
for  money  had  and  received  to  the  use  of  Fly. 
W etcher   v.    Staples,    4    Pickle,    89. 

Another  contention  is  that  as  Fly  had  no  right 
of  appeal,  this  being  a  judgment  by  confession, 
he  cannot  have  the  case  brought  up  by  certiorari 
as  a  substitute  for  an  appeal.  The  law  is  that 
certiorari  for  a  retrial  will  not  be  granted  where 
no  appeal  lies.  But  this  rule  cannot  be  invoked 
to  deprive  a  party  of  the  right  to  show  that  a 
judgment  is  in  fact  not  a  judgment  by  confession 
for  lack  of  authority  to  confess.  It  cannot  be 
insisted  successfully  that  a  warrant  of  attorney 
annexed  to  a  promissory  note  survives  the  validity 
of  the  note.  If  the  bankruptcy  proceedings  ex- 
tinguished the  note,  and  of  this  there  can  be  no 
dispute,  certainly  the  warrant  of  attorney  to  con- 
fess judgment  was  taken  away.  If  so,  Mr.  Tumey 
had  no  authority  to  confess  judgment;  and,  there- 
fore, this  cannot  be  considered  a  judgment  by 
confession.      It    was    therefore    appealable. 

It  is  further  contended  that  Fly,  after  his  dis- 
charge in  bankruptcy,  had  by  a  new  promise 
revived  this  note.  A  promise  to  pay  a  debt 
discharged  in  bankruptcy  must  be  clear,  distinct, 
unequivocal  and  unconditional.  Brown  v.  Collier, 
8     Hum.,     510.      We    agree    with    the    Court    below 
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that  the  testimony  in  this  record  does  not  make 
out    a    promise    of    the    requisite    definiteness. 

It  is  in  conclusion  contended  that  defendant  in 
error  failed  l^ally  to  show  his  discharge  in  bank- 
ruptcy. We  are  constrained  to  sustain  this  assign- 
ment of  error.  Instead  of  producing  certified 
copies  of  the  schedule  of  creditors  and  the  order 
of  discharge,  Fly  presented  a  certificate  of  the 
TJ.  S.  District  Clerk  to  the  effect  that  Fly  had, 
on  a  day  in  September,  1908,  filed  a  petition  in 
bankruptcy;  that  a  claim  due  Doyle  was  men- 
tioned in  the  schedule;  and  that  the  proceedings 
were  regular;  and  that  he  had  been  formally  dis- 
charged by  order  of  the  Bankruptcy  Court.  This 
is  insufficient.  It  is  not  the  province  of  the 
Clerk  to  certify  to  the  tenor  and  effect  and  regu- 
larity of  orders  or  proceedings.  Barry  v.  Rhea, 
1  Overton,  845.  Certi^ed  copies,  exemplifications 
of  these  proceedings,  must  be  filed  in  the  Court 
in  which  the  issue  of  discharge  is  being  tried,  to 
the  end  that  the  Court  can  determine  the  question 
of  regularity  of  the  discharge.  There  was  not 
before  the  Court  any  legal  evidence  of  the  dis- 
charge in  bankruptcy.  Consequently,  defendant  in 
error  fails  to  prove  the  ground  upon  which  he 
bases    his    claim    for    relief. 

For  the  error  indicated  this  cause  is  reversed 
and  remanded  to  the  Second  Circuit  Court  of 
Davidson  County  for  a  new  trial  not  inconsistent 
with  this  opinion.  Defendant  in  error  will  pay 
the    costs    of    this    Court. 
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LOUISVILLB     AND     NaSHVILLB     BaiLBOAD      CoMPAlTr     V. 

Sandy     Bbown,     and     Same     i;. 
Shown    &    Moban. 

1.  CONBOUDATION  Agbeement.    Motton  for  U  new  trial. 

An  agreement  to  consolidate  and  try  in  this  Court  Just  as  they 
were  tried  by  the  Circuit  Judge,  two  cases  that  were  heard 
together  in  the  lower  Court,  does  not  dispense  with  the  neces- 
sity for  a  motion  for  a  new  trial. 

2.  FiNDiNos  or  Fact  Made  on  Request.    Motion  for  a  new  trial. 

Written  findings  of  fact  made  by  the  trial  Judge  at  the  request 
of  either  party  under  Section  4684,  Shannon's  Code,  when  filed, 
become  parts  of  the  technical  record,  and  may  be  reviewed 
for  errors  of  law  without  a  motion  for  a  new  trial  or  a  bill 
of  exceptions.  But  not  so  as  to  matters  of  fact  or  rulings 
upon  testimony. 

8.  Same. 

A  party  who  desires  a  modification  or  addition  to  these  findings 
of  fact  should  reQ;uest  the  lower  Court  to  make  the  change  or 
addition  or  to  rehear  or  review  the  testimony.  Failure  to 
do  so  will  be  construed  as  an  acquiescence  in  these  findings, 
and  restricts  the  complaining  party  to  errors  of  law  arising 
upon  the  facts. 

4.  Motion  in  Abbebt. 

Motion  in  arrest  of  judgment  should  be  made  in  the  lower  Court, 
and  should  set  out  on  the  record  the  grounds  thereof. 

5.  Sams.    Pleadings. 

But  an  appellant  may,  without  a  motion  in  arrest,  insist  in  the 
Appellate  Court  that  the  lower  Court  erroneously  awarded  re- 
covery for  matters  not  embraced  in  the  pleadings. 

0.  Common  Cabrieb.    Action,    Delay. 

A  shipper  cannot  under  a  warrant  for  injuries  to  cattle  and 
hogs  shipped,  recover  damages  for  delay  in  shipment  and  for 
failure  to  reach  the  market  on  a  day  certain. 
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7.   SAS£I. 

In  the  absence  of  a  time  limit,  there  Is  no  preswnption  of  negli- 
gence from  mere  delay.    Plaintiff  should  prove  that  the  delay 
was  occasioned  by  negligence.    In  cases  of  written  findings  of 
fact,  negligent  delay,  If  found,  should  be  embraced  In  the  find- 
ings of  fact 

8.  Same.    Notice  of  claim  before  removal  and  mingling  tvith  other 

stock. 

This  rule  does  not  apply  to  animals  dying  In  transit 

9.  Fiin>mo8  OS  Fact.    Bills  of  lading.    Evidence, 

The  written  findings  of  fact  must  embody  at  least  In  substance 
the  pertinent  provisions  of  a  bill  of  ladlnsr  Introduced.  Mere 
reference  to  them  as  being  on  file  is  not  sufild^it  to  make 
them  parts  of  the  technical  record. 


Fbom    Williamson    County. 


Appeal  in.  error  from  the  Circuit  Court  of 
Williamson    County.      Hon.    Douglas    Wikle,  Judge. 

Hendeeson  &  Henderson    for    Plaintiff    in    Error. 

Egoleston    &    Cook    for    Defendants    in    Error. 

Mb.  Justice  Higoins  delivered  the  opinion  of 
the    Court. 

These  two  causes  of  action,  originally  instituted 
before  a  justice  of  the  peace,  were  heard  and 
determined  in  the  Circuit  Court  together.  They 
were  tried  by  the  Judge  without  the  intervention 
of    a    jury.      He    was    seasonably    requested    to    re- 
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duce  his  findings  of  fact  to  writing,  and  file  the 
same  as  a  part  of  the  record.  This  was  so  done 
by  him.  There  is,  in  this  record,  bearing  the 
endorsement  of  the  Clerk  and  the  signature  of  the 
Judge,  a  lengthy  statement  of  the  facts  found. 
The  lower  Court  rendered  judgment  against  the 
railroad  for  $284.24  and  $330.00,  respectively,  in 
favor  of  the  two  sets  of  plaintiffs  below.  The 
cases  are  brought  here  by  appeals  in  error  prose- 
cuted by  the  railroad  company.  Numerous  assign- 
ments  of  error  are  filed.  The  defendants  in  error 
insist  that  none  of  these  assignments  can  properly 
be  considered  by  us,  foi*  the  reason  that  the 
plaintiff  in  error  did  not  file  motions  for  new 
trials  as  required  by  a  rule  of  the  Court.  The 
plaintiff  in  error,  undertakes  to  meet  this  conten- 
tion by  insisting  that  by  virtue  of  the  consolidat- 
ing order  and  the  entry  granting  appeals  these 
two  causes  became  one  to  be  reviewed  in  this 
Court  as  they  had  been  tried  in  the  Court  below, 
without  reference  to  the  technical  rules  regulating 
motions  for  new  trials.  Plaintiff  in  error  further 
urges  that  the  rule  of  the  Court  regulating  motions 
for-  new  trials  is  not  a  part  of  this  record.  An- 
other insistence  is  that  the  rule  was  waived  by 
adversaries  in  the  lower  Court,  and  was  not  in- 
voked by  the  trial  Judge.  It  is  also  insisted  that 
the  rule  had  been  dormant  for  some  time.  A 
further  contention  is  that  as  these  cases  were  tried 
by    the    Court    without    the    intervention    of    a    jury. 
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no  motion  for  a  new  trial  was  necessary.  We 
shall    respond    briefly    to    each    point    raised. 

The  rule  of  the  Court  is  not  in  the  original 
transcript.  It  is  brought  to  our  attention  as  the 
return  to  a  writ  of  certiorari  issued  after  sugges- 
tion   of    diminution    of    the    record. 

After  considerable  uncertainty  the  Supreme  Court 
of  Tennessee  has  reached  the  .  conclusion  that  mo- 
tions for  new  trials  in  conformity  with  the  rules 
of  lower  Courts  are  just  as  necessary  in  cases 
tried  by  the  Court  without  the  intervention  of  a 
jury  as  in  cases  of  jury  trials.  WeaJeley  County 
Road    Commissioners'    Case,    130    S.    W. 

If  the  rule  prescribing  the  form  of  motions  for 
new  trials  is  entered  upon  the  minutes,  it  acts 
prospectively  and  indefinitely.  It  is  operative  until 
revoked,  and  should  be  considered  as  a  minute 
entry  in  every  case  where  an  appeal  is  taken.  If 
the  Clerk  fails  to  transcribe  this  rule,  it  may  be 
brought  into  the  record  by  a  suggestion  of  dimi- 
nution.     Seymour   v.    Railroad,    9    Cates,    99. 

The  failure  of  the  Court  or  the  adversaries  to 
insist  in  the  trial  Court  upon  its  observance  is 
not  a  waiver.  If  the  mover  for  a  new  ttrial 
ignores  its  requirements,  he  proceeds  at  his  peril. 
Where  this  rule  is  in  force,  a  compliance  with  it 
is  necessary  to  vest  the  Appellate  Court  with 
jurisdiction  to  review  .  the  case  upon  the  facts. 
Railroad  v.  Johnson,  6  Cates,  632.  But  with  or 
without    the    rule,    the    action    of    the    Court    in    a 
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common  law  cause  with  respect  to  the  facts,  and 
rulings  upon  testimony  and  instructions  to  the 
jury  will  not  be  reviewed  unless  a  motion  for  a 
new  trial  be  made  in  the  Court  below.  This 
rule  is  not  merely  technical ;  it  is  substantial  and 
wholesome,  and  should  be  obsen-ed.  The  trial 
Court  should  be  given  opportunity  to  correct  ite 
own  errors.  The  agreement  that  these  two  causes 
should  be  heard  in  this  Court  as  they  were  in 
the  lower  Court  must  be  construed  to  mean  sim- 
ply that  they  could  be  heard  and  disposed  of  at 
the  same  time,  with  one  bill  of  exceptions  and 
one  transcript.  This  agreement  cannot  be  con- 
sidered a  waiver  of  the  prerequisite  to  appellate 
jurisdiction,  to  wit,  a  motion  for  a  new  trial. 
A  common  law  cause  from  a  Court  of  record  is 
not    to    be    heard    de    novo    in    an    appellate    Court. 

But  a  more  serious  proposition  advanced  by  the 
plaintiff  in  error  is  that  conceding-  everything 
hereinabove  disposed  of  adversely,  relief  can  yet 
be  granted  it  upon  the  ground  that  the  written 
findings  of  fact  of  the  Circuit  Judge  are  parts 
of  the  technical  record,  and  are  subject  .to  review 
in  comiection  with  the  pleadings  and  the  judg- 
ment,   without    any    motion    for    a    new    trial. 

After  painstaking  examination  of  the  authorities, 
we  have  reached  the  conclusion  that  the  written 
findings  of  fact  made  by  the  Circuit  Judge,  as 
required    by    Section    .3684,     Shannon's    Code,     signed 

19 
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by  him  and  marked  filed  by  the  Clerk  and  copied 
into  the  transcript,  are  parts  of  the  record  and 
may  be  examined  for  errors  of  law  without  a 
bill  of  exceptions  or  a  formal  motion  for  a  new 
trial. 

The  section  of  the  Code  referred  to  provides, 
in  substance,  that  the  findings  of  fact  of  the 
Court  and  his  conclusions  from  those  facts,  re- 
duced to  writing  at  the  request  of  either  party, 
shall  be  filed  and  become  a  part  of  the  record 
in  the  cause.  When  these  written  findings  of 
fact  are  filed,  it  becomes  the  duty  of  the  one 
who  desires  the  correction  of  any  errors  therein 
or  of  any  additional  findings,  to  make  formal 
request  for  further  action  in  that  respect.  A 
failure  to  raise  objection  in  the  lower  Court 
to  the  form  and  sufiiciency  of  these  findings 
of  fact  or  to  the  lack  of  •  testimony  to  sup- 
port them,  must  be  taken  as  an  acquiescence  in 
their  fulness,  accuracy  and  truthfulness.  All  objec- 
tions to  the  effect  that  these  findings  of  fact  are 
contrary  to  the  evidence,  or  that  there  are  omis- 
sions, or  that  they  have  no  evidence  to  support 
them,  must  be  made  in  the  lower  Court  by  for- 
mal request  to  modify  or  make  .different  or  addi- 
tional findings,  or  by  a  motion  for  a  review  of 
the    testimony. 

If  no  objection  to  the  findings  of  fact  be  made 
in  the  lower  Court,  a  bill  of  exceptions  appears 
to    be    useless.      The    cause    will    then    be  -  determined 
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in  the  appellate  Court  upon  the  findings  of  fact  in 
connection  with  the  pleadings  and  the  minute  en* 
tries.      Hinton    v.    Ins.    Co.,    2    Cates,    131. 

This  practice  seems  to  have  obtained  for  years 
in  this  State  without  formal  announcement  of  the 
reasons  therefor,  or  of  the  principles  out  of  which 
it  has  grown  up.  We  account  for  this  by  the 
fact  that  the  appellate  Courts  have  correctly  as- 
sumed that  the  written  findings  of  fact  of  the 
lower  Court  always  present  questions  of  law  and 
not  questions  of  fact  for  review.  Thus  in  Stuber 
V.  Railroad,  5  Cates,  305,  the  Court  treated  the 
bitten  findings  of  fact  as  conclusive,  and  tested 
the  correctness  of  the  judgment  in  that  case  by 
the  application  of  the  appropriate  rules  of  law. 
The  lower  Court  had  found  the  facts  in  a  cer- 
tain way  and  had  denied  the  plaintiff  a  recovery. 
The  Supreme  Court  held  that  he  erred  as  a 
matter  of  law  in  his  conclusions  from  the  find- 
ings of  fact  in  connection  with  the  whole  case. 
Again  we  find  that  in  the  case  of  Martin  v. 
McCrary,  7  Cates,  316,  the  Supreme  Court 
assumed  that  the  findings  of  fact  were  a  part  of 
the  record,  and  awarded  plaintiff  a  "recovery,  not- 
withstanding an  adverse  judgment  in  the  Court 
below. 

As  indicating  that  these  findings  of  fact  are  to 
be  treated  as  parts  of  the  technical  record,  as 
contradistinguished  from  matters  usually  preserved 
by   bills    of   exceptions,    it    was    held    in   the   case   of 
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McHale  v.  Wellman,  17  Pickle,  150,  that  the 
evidence  should  not  be  included  in  these  findings; 
that  these  findings  should  simply  embody  the  ulti- 
mate and  controlling  facts.  In  the  case  of  Morgan 
<&  Company  v.  Bank,  13  Lea,  239,  it  was  held, 
in  effect,  that  the  written  findings  of  fact  as  pre- 
senting questions  of  law  might  be  reviewed  'with- 
out formal  motion  for  a  new  trial;  and  it  was 
intimated  in  the  case  of  Stanley  v.  Donoho,  16 
Lea,  495,  that  the  proper  way  to  present  a  case, 
tried  by  the  Court  without  a  jury,  for  review 
was  to  have  the  Court  embody  his  findings  of 
fact    in    writing. 

These  witten  findings  of  the  facts  should  prop- 
erly be  considered  as  a  special  verdict.  No  vio- 
lence to  reasoning  is  done  by  assimilating  them 
to  that  of  the  verdict  of  a  Jury,  setting  out  on 
the  record  all  the  facts  found  by  them,  and  pre- 
senting to  the  Court  the  questions  of  law  arising 
from  those  facts.  Special  verdicts  have  been 
known  to  the  common  law  from  time  immemorial. 
There  grew  up  and  obtains  today  a  practice  of 
moving  for  judgment  notwithstanding  the  verdict. 
There  likewise  prevails  the  practice  of  testing 
every  part  of  the  verdict  by  reference  to  the 
pleadings     and     the    issues. 

Holding,  as  we  do,  that  the  written  findings  of 
fact  are  parts  of  the  technical  record,  it  necessa- 
rily follows  that  errors  of  law  apparent  thereon 
may     be    corrected     whether    there     was     any    motion 
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for  a  new  trial  in  the  Court  below  or  not.  This 
is  too  well  settled  to  be  controverted.  Ins.  Co. 
V.  Crunk,  7  Pickle,  376;  ^Yells  v.  Moseley,  4 
Coldwell,  400;  Railroad  v.  Egerton,  14  Pickle, 
541 ;  Railroad  v.  Johnson,  6  Gates,  638.  Errors 
of  law  arising  upon  the  record  will  be  corrected 
without    a    bill    of    exceptions. 

It  is  urged  by  the  plaintiff  in  error  prelimina- 
rily,  that  the  warrants  are  absolutely  void,  and 
that  motions  in  arrest  of  judgment  should  be  now 
sustained  by  this  Court.  No  motion  in  arrest  of 
judgment  was  made  in  the  Circuit  Court.  The 
contention  now  is  that  "  the  warrants  are  abso- 
lutely void  and  should  be  so  held  by  this  Court. 
This  presents  a  grave  question  of  practice.  •  We 
are  of  the  opinion,  however,  that  the  proper 
course    to    pursue    in    all    civil    actions    is    to    make 

the    motion     in     arrest     of    judgment     in     the     lower 

• 

Court,  setting  out  on  the  record  the  several 
grounds  of  the  motion,  and  have  the  lower  Court 
act  thereon.  Railroad  v.  Egerton,  14  Pickle,  541; 
Palmer  v.  State,  13  Cates,  485.  It  is  true  that 
a  warrant  might  be  so  defective,  there  might  be 
such  entire  absence  of  statement  of  •  fact,  as  to 
make  the  warrant  absolutely  null  and  void  in 
anv  and  all  Courts.  In  such  cases  a  motion  in 
arrest  of  judgment  might  be  entertained  in  a 
reviewing  Court.  But  where  there  •  is  an  averment 
of  sound  basic  fact,  around  and  about  which  testimony 
can    be    offered,    the    motion    in    arrest    of    judgment 
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must  be  made  in  the  trial  Court  in  a  civil  cause 
before  this  Court  will  test  the  sufficiency  of  the 
pleadings    to    support    a    judgment. 

The  warrants  are  in  the  following  language,  to 
wit: 

"State  of  Tennessee,  Williamson  County.  You 
are  hereby  commanded  to  summons  Louisville  & 
Nashville  Railroad  Company  to  personally  appear 
before  me  or  some  other  acting  justice  of  the 
peace  of  said  county  to  answer  the  complaint  of 
Sandy  Brown  in  an  action  for  damages  to  cattle 
and  hogs  shipped  to  Louisville,   Ky.,   imder  $500.00." 

The    warranf   in    the    other    case    is    as    follows: 

"State  of  Tennessee,  Williamson  County.  You 
are  hereby  commanded  to  summons  the  Louisville 
&  Nashville  Railroad  Company  to  personally  appear 
before     me     or     some     other     acting     justice     of    the 

peace    of    said    county    to    answer    the    complaint    of 

• 

Brown  &  Moran  in  an  action  for  damages  to 
hogs  shipped  over  defendant's  road  from  Columbia, 
Tenn.,    to    Louisville,    Ky.,    under    $500.00." 

These  warrants  are  not  as  specific  as  they 
should  be.  We  think,  however,  that  going  to 
trial  upon  them  followed  by  verdict  and  judgment 
saved  them  from  total  destruction.  But  defendants 
in  error  should  be  restricted  to  their  averments  as 
the  basis  of  recovery.  Appellant  may  properly 
insist  upon  this  without  any  motion  to  quash  or 
in  arrest  of  judgment.  The  loose  practice  here- 
tofore   obtaining    in    the    drafting    of    the    summonses 
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issued  by  justices  of  the  peace  has  been  strongly 
condemned  and  repudiated.  Railroad  v.  Flood,  14 
Gates,  67.  Warrants  must  now  convey  to  defend- 
ants reasonable  notice  of  the  grounds  of  suit. 
They  are  now  in  a  manner  assimilated  to  declara- 
tions, though  not  required  to  be  so  full  or  formal. 
The  nature  of  the  cause  of  action  must  be  in 
some  way  stated  with  such  clearness  as  to  enable 
a  defendant  to  prepare  to  meet  the  case  pre- 
sented. ' . 

The  warrants  in  this  case  convey  to  the  reader 
just  one  species  of  damage,  to  wit,  that  of  phys- 
ical hurt.  They  do  not  say  anything  about  dam- 
ages for  delay,  nor  damages  resulting  from  failure 
to  reach  a  certain  market,  nor  expense  incurred 
in  extra  feeds,  nor  anything  else  other  than  an 
injury  of  some  kind  to  some  hogs  and  cattle 
shipped  over  the  road.  This  averment  of  damage 
to  cattle  and  hogs  includes  all  injuries  resulting 
from  collision  or  killing  or  hurts  from  defective 
cars.  But  plaintiff  in  error  was  not  informed 
that  damages  were  claimed  by  .reason  of  delay  in 
shipment  or  failure  to  reach  a  particular  market 
or  for  extra  feed.  The  plaintiffs'  below  might 
easily  have  framed  their  warrants  so  as  to  em- 
brace   all    these    matters. 

It  is  thoroughly  established  in  this  State  that 
failure  to  object  to  testimony  tending  to 
show  matters  not  embraced  in  the  issues  is  not  a 
waiver    of   the    right   to    insist   that    no   judgment    be 
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rendered  for  matter3  not  embraced  in  the  plead- 
ings. There  can-  be  no  recovery  for  matters  not 
embraced  within  the  averments  of  the  declaration 
or  warrant,  how  clearly  soever  these  outside  mat- 
ters may  be  established  by  the  proof.  Eailroad  v. 
Collins.  1  Pickle,  227;  Railroad  v.  Hale,  Ibid.^ 
70,  a  case  involving  a  question  very  similar  to 
that  presented  here;  Coal  Co.  v.  Dajiiel,  16 
iPickle,  65.  In  order  to  charge  a  carrier  with 
losses  occasioned  by.  failure  to  reach:  a  certain 
market,  knowledge  of  the  purpose  of  ^the  shipper 
must  be  brought  home  to  the  carrier.  This  is  in 
the  nature  of .  a  special  contract.  There  is  no 
kinship  between  the  measure  and  kind  of  damages 
applied  in  cases  of  injury  to  or  destruction  of 
animals  and  that  of  failure  to  make  prompt  ship- 
ment or  reach  a  particular  market  at  the  high 
tide  of  prices.  The  statements  in  a  pleading  that 
would  cover  one  cannot  be  held  to  include  the 
other. 

Under  the  common  law  practice  obtaining  where 
special  verdicts  are-  returned,  so  much  of  a  ver- 
dict as  embodies  matters  of  fact  not  raised  by 
the  pleadings  and  issues  is  void.  Puterbaugh  v. 
Puterbaugh,    15    L.    K.    A.,     340. 

Applying  these  rules  to  the  special  findings  of 
fact,  we  hold  that  it  was  error  as  a  matter  of 
law  to  have  awarded  Sandy  Brown  a  recovery  of 
the  following  items:  Loss  to  shipment  of  cattle, 
September    28,    1907,    by    reason    of    delay    and    fail- 
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lire  to  reach  the  Louisville  market  on  a  dav 
certain,  $78.48;  feed  bill  at  Bowling  Green,  Ky., 
$6.00;  also  $29.47  loss  of  weight  occasioned  by 
delay  on  this  shipment  of  cattle.  Under  the  rules 
applied,  the  item  of  $61.29,  loss  of  market  on 
the  October  12th  shipment  of  cattle  by  Sandy 
Bro^\^l    should    also    be    eliminated. 

We  had  some  hesitancy  in  eliminating  the  dam- 
ages awarded  by  the  lower  Court  for  loss  of 
weight  of  the  cattle;  but  upon  consideration  we 
have  reached  the  conclusion  that  this  loss  to  the 
shippers,  if  any,  was  necessarily  bound  up  with 
delay  in  shipment.  In  addition,  there  was  a  total 
failure  upon  the  part  of  the  Circuit  Judge  to 
find  that  the  carrier  was  negligent  in  this  matter 
of  delay.  '  The  rule  in  suits  against  carriers  for 
djimages  resulting  from  delay  is  different  from 
that  obtaining  in  suits  growing  out  of  other 
breaches  of  duty.  In  cases  of  delayed  shipments 
there  is  no  presumption  of  negligence  unless  the 
delay  be  so  prolonged  as  to  indicate  negligence. 
The  shipper  in  the  absence  of  a  time  limit  in 
shipment,  must  prove  and  the  Court  must  find  as . 
a  fact  that  the  delay  was  unreasonable  and  occa- 
sioned by  the  negligence  of  the  carrier.  6  Cyc, 
442.  See  also  6  Heis.,  271.  We  permit  to  re- 
main as  grounds  of  recovery  upon  the  part  of 
Brown  the  it^m  of  $47.60  on  the  October  Ist 
shipment  of  hogs;  $56.00  on  the  October  7th 
shipment    of    hogs,    and    $4.50    on    the    December    3d 
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shipment  of  hogs.  There  are  eliminated  the  items 
of  $42.16  loss  of  market  price  on  December  ship- 
ment, and  $5.00  feed  bill  on  this  shipment.  It 
results,  therefore,  that  Brown  is  entitled  to  a 
recovery  of  $108.10,  with  interest  from  December 
3,    1907    to    date. 

The  items  thus  allowed  are  for  hogs  that  were 
found  dead  upon  their  arrival  in  Louisville  under 
circumstances  indicating  lack  of  care.  The  find- 
ings of  fact  show  that  when  delivered  these  hogs 
were  in  good  condition.  Under  th^e  circumstances 
and  other  facts-  found,  we  think  the  Court  was 
warranted  in  inferring  negligence  or  at  least  putr 
ting  the  burden  on  the  carrier  of  freeing  itself 
from  the  imputation  of  n^ligence  resulting  from 
the  loss  of  the  hogs.  Railway  v.  Wynn,  4  Pickle, 
320. 

With  reference  to  the  Brown  &  Moran  case,  we 
adjudge  •.  as  follows :  Loss  resulting  from  twenty- 
three  hc^  found  dead  in  the  shipment  of  March 
20th,  net  loss,  $284.24,  for  which  recovery  is 
allowed.  The  item  of  $87.74  for  loss  of  market 
price  is  eliminated,  making  the  recovery  of  Brown 
&  Moran  $284.24,  with  interest  from  March  25th 
to    date. 

It  is  the  contention  of  the  plaintiff  in  error 
that  if  any  recovery  whatever  be  allowed  for  dead 
hogs,  the  amount  should  not  exceed  $5.00  per 
head,    as    stipulated    in    the    several    bills    of    lading. 

The    Circuit    Judge    found    the    average    value    of 
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the  dead  hogs  to  have  been  something  over  $13.00 
each.  There  is  nothing  in  the  findings  of  fact 
showing  the  circumstances  under  which  the  several 
bills  of  lading  were  signed^  except  that  they  were 
signed  in  ike  usual  way,  and  that  the  shipper 
never  demanded  any  other  form  of  contract  than 
the  one  used  in  these  shipments.  In  the  absence 
of  findings  of  fact  or  testimony  showing  otherwise, 
it  is  our  duty  to  assimie  that  the  Circuit  Judge 
was  warranted  in  finding  the  agreed  valuation 
clause  .  to  be  unreasonable  and  therefore  not  an 
estoppel  upon  the  part  of  the  shipper.  There  i^ 
another  insuperable  difficulty  in  the  way  of  plain- 
tiff in  error,  and  that  is  that  the  lower  Court 
did  not  embrace  in  his  findings  of  fact  th&se 
several  contracts  of  shipment.  It  is  true  there 
are  references  to  the  bills  of  lading  to  the  effect 
that  they  were  on  file  and  were  considered  by  the 
Court,  but  there  is  nothing  to  show  that  they 
were  incorporated  in  the  findings  of  fact  so  as  to 
become  parts  of  the  record  without  the  identifying 
aid  of  a  bill  of  exceptions.  Plaintiff  in  error 
should  have  called  the  attention  of  the  Court  to 
this    omission.  ' 

We  assume  that  the  lower  Court  had  in  mind 
the  case  of  Railroad  v.  Stone  &  Haslett,  4  Cates, 
348,  as  authority  for  the  proposition  that  the  stip- 
ulated value  in  the  bills  of  lading  was  void.  It 
will  be  recalled  that  the  Supreme  Court  held,  in 
the    case    cited,     that    a     stipulation    of     $5.00     per 
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head  for  hogs  that  were  shown  to  be  worth  two 
or  three  times  that  much  was  arbitrary,  unreason- 
able   and    void. 

It  is  further  urged  that  the  defendants  in  error 
have  no  right  of  action  for  the  reason  that  they 
failed  to  give  notice  of  loss  stistained  before  re- 
moval of  the  hogi^  from  the  cars  at  place  of 
shipment.  The  findings  of  fact  do  not  contain 
this  stipulation.  But  conceding  that  this  provision 
of  the  contract  is  before  us  for  construction,  we 
hold  that  it  has  no  application  to  damages 
claimed    for    hogs    that    died    in    transit. 

It  results,  therefore,  that  Sandy  Brown  is  awarded 
a  recovery  of  $108.10,  with  interest  from  Decem- 
ber 3,  1907,  and  that  Brown  &  Moran  are 
awarded  a  recovery,  of  $284.24,  with  interest  from 
March    25,    1907. 
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A.     II.     Beasley     and.    Wife     r.     Fred     G.     Hills 

AND    Wife. 

(Nashville.     October     Term,     1910.) 

1.  Libel  and  Slandeb.     When  words  actionable  per  ae  and  when 

not. 

Id  actioDS  for  slander  and  libel,  words  are  actionable  per  se 
when  they,  upon  their  face  and  without  extrinsic  proof,  are 
Injurious.  If  the  injurious  character  of  the  words  appear, 
not  upoD  their  face  in  their  usual  and  natural  signification, 
but  only  in  consequence  of  extraneous  circumstances,  they  are 
not  actionable  per  «e.     (Post,  p.  — .) 

Cases  cited  and  api>roved :    Fry  v.  McCord,  11  Pickle,  684. 

2.  Same.    Effect  of  statutory  enactments  in  Tennessee. 

A  statute  in  Tennessee  malcing  words  written,  spoken  or  printed, 
wrongfully  and  maliciosly  imputing  the  commission  of  adul- 
tery or  fornication  actionable  without  special  damages,  re- 
lieves the  party  complaining  of  the  necessity  of  pleading  spe- 
cial damages. 

Statute  construed:     Shannon's  Code,  Section  5155. 

3.  Same.    Evidence  of  falsity  under  general  issue,  admissibe,  ichen. 

While,  as  a  general  rule,  under  the  general  issue  plaintiff  will 
not  be  permitted  to  prove  the  falsity  of  the  charge  made  by 
the  defendant,  his  innocence  being  presumed,  yet  where  the  de- 
fendant seeks  to  protect  himself  under  the  circumstances  and 
occasion  of  the  writing  or  speaking  of  the  words,  evidence 
that  the  charge  was  false  and  that  defendant  knew  it  to  be 
so  is  admissible.     (Post,  p.  — .) 

4.  Same.     Variance.    Evidence    of    tvords    spoken    interrogatively 

not  admissible  under  allegation  of  words  spoken  affirmatively. 
Under  an  allegation  that  alleged  slanderous  words  were  spoken 

affirmatively  evidence  of  such  words  spoken  interrogatively  is 

not  admissible.     {Post,  p.  — .) 
Cases  cited  and   approved:     Roberts  v.  Lamb,  9  Pickle,  »44; 

Sanford  v.  Gaddis,  15  111.,  228 ;  Walker  v.  Boyd,  101  Ind.,  396 ; 

King  v.  Whitley,  7  Jones  Law  (N.  C),  529. 
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5.  Libel  and  Slandeb.     Charge  of  interrogation. 

Slander  may  be  expressed  by  Interro^tion  where  It  Is  meant  by 
the  question  to  assert  the  fact  liisinuated.     (Post^  p.  — .) 

6.  Same.    Words  proven  as  charged. 

m 

In  actions  of  slander  the  identical  words  charged  must  be 
proved  as  laid.  Proof  of  equivalent  words  or  words  of  equiv- 
alent import  will  not  do.  It  is  not  necessary  to  prove  all  the 
words  laid  in  the  declaration  unless  it  takes  all  to  constitute 
the  cause  of  action.     (Post,  p.  — .) 

Case  cited  and  approved :    Roberts  v.  Lamb,  9  Pickle,  d44. 

7.  Same.    Punitive  damages,  recoverable,  when. 

While  a  wife  may  be  liable  for  punitive  damages  because  of  words 
spoken  by  her,  they  cannot  be  allowed  against  the  husband, 
sued  with  the  wife,  where  he  is  innocent  of  the  wrong  com- 
plained of.     (Post,  p.  — .) 

Cases  cited  and  approved:  Saunders  v.  Baoater,  6  Heis.,  384; 
Price  V.  Clapp,  11  Gates,  433. 


From    Williamson    County. 


Appeal     from     the     Circuit     Court     of     Williamson 
County.      Douglas    Wiklb,    Judge. 

HsABN    &    Lane    for    Plaintiff    in    Error. 

McCoBKLB    &    White     for     Defendant     in     Error. 

.    Hughes^     Judge,     delivered     the     opinion     of     the 
Court 

A.    H.    Beasley    and    wife,    Harriet    Beasley,    com- 
plain   of    a    judgment    rendered    against    them    in  the 
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Circuit  Court  of  Williamson  County,  in  the  sum 
of  one  thousand  ($1,000.00)  dollars,  in  an  action 
for  damages  for  slander  and  libel,  and  have  set 
out  in  their  assignments  of  error  ten  alleged  errors. 
We  will  consider  in  connection  with  each  assign- 
ment of  error  such  facts  as  are  pertine^it  and 
necessary    to    consider    in    connection    therewith. 

The  first  error  assigned  is  directed  at  the  action 
of  the  Court  in  overruling  a  demurrer  to  the 
declaration.  The  fourth  ground  of  demurrer  raised 
the  question  as  to  the  sufficiency  of  the  declara- 
tion which  it  is  earnestly  insisted  before  this 
Court  should  have  been  sustained.  That  ground 
of    demurrer    is    as    follows: 

"The  words  mentioned  and  set  forth  in  the 
declaration  as  having  been  spoken,  and  written  and 
published  by  the  defendant  are  not  actionable  per 
se,  and  not  actionable  without  special  damages,  and 
the  averments  of  the  declaration  fail  to  establish 
or  set  out  a  prima  facie  cause  of  action  for  slan- 
der or  libel,  and  there  is  no  averment  that  the 
plaintiffs,  or  either  of  them,  were  specially  dam- 
aged by  the  speaking  or  publishing  of  the  words 
set    out." 

The    declaration    charges: 

"That     the     defendant,     Harriet     Beasley,     wife     of 

the     defendant,    A.     H.     Beasley,    on    the    day 

of  November,  1907,  falsely  and  maliciously  charged 
the    plaintiff,     Mamie     Hills,     wife     of    the    plaintiff. 
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* 

Fred  G.  Hills,  with  fornication  by  speaking  of 
and  concerning  her,  in  the  presence  of  divers  j)er- 
sons,  on  the  day  aforesaid,  and  on  divers  other 
days  and  times,  in  substance  as  follows,  to- wit: 
*Mamie  Hills  has  a  baby;  it  is  about  a  month 
or  six  weeks  old,'  meaning  thereby  that  the  said 
plaintiif,  Mamie  Hills,  had  given  birth  to  a  baby 
begotten  prior  to  her  marriage  to  the  plaintiff, 
Fred  G.  Hills,  and  at  a  time  when  the  said  Ma- 
mie was  a  maiden;  the  said  plaintiff,  Mamie  Hills, 
at  the  date  of  the  utterance  of  this  false  and 
slanderous  statement,  not  having  been  married  long 
enough  by  several  months  to  have  a  child,  or  baby, 
a  month  or  six  weeks  old,  or  any  other  age,  and 
this  fact  was  well  known  to  the  defendant,  Har- 
riet Beasley,  and  to  the  persons  to  whom  she 
made  said  statement  contained  in  the  foregoing 
w^ords.  Plaintiffs  aver  that  the  said  Mamie  Hills 
had  no  baby  at  said  time,  when  said  scandalous 
and  false  words  were  uttered  of  and  concerning 
her,  and  the  s^ne  were  spoken  of  and  concerning 
her  maliciously  and  for  the  purpose  of  injuring 
and    disgracing    her." 

The  complaint  is,  first,  that  this  declaration  fails 
to  charge  the  si)eaking  of  words  that  are  action- 
able per  se,  and  that  no  special  damages  are  alleged 
to  have  resulted,  and  that,  therefore,  the  demur- 
rer should  have  been  sustained.  This  insistence 
wholly  overlooks  and  ignores  the  provision  of  Shan- 
non's   Code,     Section    5155,    which    is    as    follows: 
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"Any  words  written,  spoken  or  printed  of  a  per- 
son, wrongfully  and  maliciously  imputing  to  such 
person  the  commission  of  adultery  or  fornication, 
are    actionable    without     special     damage." 

While,  strictly  speaking,  it  is  not  actionable  per 
se  to  charge  a  married  woman  with  having  had 
a  baby  (25  Cyc,  324),  where  the  facts  set  out 
in  the  declaration  are  such  as  to  show  that  the 
words  imputed  the  offense  of  fornication,  the  charge 
is  sufficiently  made,  and  \vhen  the  charge  of  for- 
nication has  been  made  under  the  terms  of  our 
statute,  whether  that  has  been  done  by  language 
which  within  itself  amounts  to  the  charge,  or 
whether  extraneous  facts  must  be  alleged,  in  order 
to  show  that  the  language  imputed  the  charge, 
damages  follow  without  any  charge  of  special  dam- 
ages. In  other  words,  our  statutes  have  placed 
the  charge  of  fornication,  in  so  far  as  recovery  of 
damages  is  concerned,  on  the  basis  of  words  which 
are  actionable  per  se,  although  the  surrounding 
facts  and  circumstances  must  be  set  out  in  order 
to  show  that  the  language  used  amounted  to  the 
imputation  of  fornication.  The  distinction  between 
words  actionable  per  se,  and  words  not  so,  has 
been  clearly  expressed  in  the  case  of  Fry  v.  Mc- 
Cord,  11  Pickle,  684.  In  that  case,  after  setting 
out  what  is  meant  by,  and  what  is  the  effect 
of,  the  speaking  of  words  actionable  per  se,  as 
given     by     the     text-books,     the     Supreme     Court     of 

20 
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Tennessee  frames  its  own  definition  in  the  follow- 
ing   language: 

"Words  \i^hich,  upon  their  face  and  without  the 
aid  of  extrinsic  proof  are  injurious,  are  libelous 
per  86,  but  if  the  injurious  character  of  the  words 
appear,  not  from  their  face  in  their  usual  and 
natural  signification,  but  only  in  consequence  of 
extrinsic  circumstances,   they   are  not  libelous   per  se." 

In  fact,  the  very  meaning  of  the  term  per  se 
precludes  the  idea  of  words  being  actionable  per 
se  when  extrinsic  circumstances  must  be  alleged  in 
order  to  make  them  actionable.  The  literal  mean- 
ing of .  the  term  is  "by  itself,"  or  "of  itself,"  or 
"in  itself"  (Webster's  Xew  International  Diction- 
ary), and  in.  its  application,  in  actions  for  slan- 
der and  libel,  it  is  applied  to  words  or  terms 
that  are  actionable  because  they  of  themselves,  and 
without  anything  more,  are  actionable.  The  stat- 
ute of  Tennessee  has  not  changed  the  law  by 
making  something  actionable  which  was  not  so  be- 
fore the  adoption  of  the  statute,  except  as  to  the 
matter  of  charging  special  damages,  so  that  what 
was  not  actionable  before  the  enactment  of  the 
statute  hereinbefore  quoted  is  not  actionable  now, 
with  the  exception  noted,  but  the  statute  has  had 
the  effect  of  making  the  imputation  of  fornication 
actionable  without  alleging  special  damages,  although 
extrinsic  matters  may  have  to  be  alleged  to  make 
the  language  used  actionable,  and  to  that  extent 
the    difference    between    words    actionable    per    se   and 
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those  not  so  actionable  is  practically  abolished  as 
to  charges  of  adultery  or  fornication.  And,  strictly 
speaking,  the  statute  has  not  had  the  effect  of 
making  words  imputing  adultery  and  fornication 
actionable  per  se  where  extrinsic  matters  must  be 
alleged  to  show  that  the  words  imputed  these  of- 
fenses. This  it  could  no  more  do  than  could  a 
legislative  enactment  change  the  meaning  of  the 
word  black  and  make  it  mean  white.  Words  action- 
able  per  se  before  the  statute  are  so  now,  and 
words  not  actionable  per  se  before  the  statute  are 
not  so  now.  Briefly,  the  statute  has  made  the 
wrongful  and  malicious  charge  of  adultery  and  for- 
nication actionable  without  the  charge  of  special 
damages  whether  the  words  used,  imputing  the 
chai^ge,  are  actionable  per  se  or  not,  and  to  this 
extent  the  difference  between  words  actionable  per 
se  and  words  actionable  but  not  per  se  is  broken 
down  in  Tennessee.  Of  course,  under  the  statute, 
if  the  words  are  not  actionable  per  se,  such  ex- 
traneous circumstances  and  facts  must  be  set  out 
as  make  them  actionable.  The  statute  does  not 
dispense  with  this.  It  only  dispenses  with  the 
charge    of    special    damages    in    such    cases. 

We  have  dwelled  on  this  matter  for  the  reason 
that  the  record  in  tibis  case  discloses  that  in  the 
lower  Court  very  great  confusion  arose,  and  errors 
were  committed,  as  we  will  hereinafter  show,  be- 
cause of  the  failure  to  properly  comprehend  the 
eflFect    of    the    statute    we    have    already  quoted  herein 
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in  making  the  imputation  of  fornication  actionable 
without  charging  special  damages,  although  the  words 
used  were  not  actionable  per  se,  and  to  that  ex- 
tent in  breaking  down  any  practical  distinction 
between  words  actionable  per  se  and  words  not  so 
actionable,  as  applied  to  actions  for  slander  and 
libel,  where  the  alleged  offense  consisted  in  charg- 
ing   adultery    or    fornication. 

It  is  next  insisted,  in  connection  with  the  first 
assignment  of  error,  that  the  declaration  fails  to 
allege  that  the  persons  to  whom  the  slanderous 
words  were  spoken  understood  their  meaning,  and 
this  insistence  is  dwelled  on  at  great  length.  It 
is  wholly  unnecessary  to  attempt  to  analyze  the 
language  of  the  declaration  already  hereinbefore  quoted 
and  to  point  out,  as  the  result  of  a  critical  anal- 
ysis, that  it  is  not  subject  to  the  criticism  made 
in  this  connection.  The  charge  is  that  Mamie 
Hills  had  not  been  married  long  enough  by  sev- 
eral months  to  have  a  baby  at  the  time  the 
words  were  spoken  of  her,  and  that  this  was  well 
known  by  the  defendant  speaking  the  words  ^^and 
to  the  persons  to  whom  she  made  such  statement 
contained  in  the  foregoing  words.**  An  allegation 
that  a  fact  was  '^well'  known"  includes  the  idea 
that  it  was  "understood,"  and,  while  the  word 
"understood"  is  not  used  in  the  declaration,  we 
think  there '  can  be  no  question  of  the  declaration's 
sufficiency.  The  first  assignment  of  error  is  thei«- 
fore    overruled. 
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The  second  assignment  of  error  raises  the  ques- 
tion  that  the  trial  Court  improperly  admitted  cer- 
tain evidence  to  go  to  the  jury  over  the  objec- 
tions of  plaintiffs  in  error.  The  first  contention 
in  that  connection  is  that  the  Court  erred  in  per- 
mitting evidence  that  Mamie  Hills  had,  in  fact, 
not  given  birth  to  a  baby.  There  are  several  an- 
swers that  might  be  made  to  this  contention,  one 
of  which  is  that,  while  some  of  the  evidence  of 
character  indicated  was  objected  to,  there  was  other 
evidence  to  the  same  fact  not  objected  to.  Both 
Mamie  Hills  and  her  husband  were  permitted,  with- 
out objection,  to  swear  that  Mrs.  Hills  had  not 
had    a    baby. 

It  is  tru5,  as  a  matter  of  law,  that  under  the 
general  issue,  which  was  the  plea  in  this  case, 
plaintiff  will  not  ordinarily  be  permitted  to  prove 
the  falsity  of  the  defamatory  matter.  Yet  this 
rule  has  its  qualifications,  and  because  6f  one  of 
these  qualifications  the  action  of  the  lower  Court 
in  this  case  was  proper.  The  rule,  with  a  quali- 
fication, has  been  expressed  in  the  following  lan- 
guage: 

**In  ordinary  cases,  under  the  general  issue,  the 
plaintiff  will  not  be  permitted  to  prove  the  falsity 
of  the  charges  made  by  the  defendant,  either  to 
show  malice,  or  to  enhance  the  damages;  for  his 
innocence  is  presumed;,  .unless  ,the  defendant*  seeks 
to  protect  himself  under  color  of  the  circumstances 
and    occasion    of    writing    or    seaking    the    words,    in 
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which  case  it  seems  that  the  evidence  that  the 
charge  was  false^  and  that  the  defendant  knew  it 
to  be  so,  is  admissible  to  rebut  the  defense." 
Greenleaf  on  Evidence  (15th  Ed.),  Vol.  2,  Sec- 
tion 419.  See  also  Newell  on  Defamation,  Slan- 
der   and    Libel,    page    771,    Section    21. 

In  this  case  defendants  below  were  seeking  to 
protect  Mrs.  Beasley  to  the  extent  of  lessening  the 
damages,  by  showing  the  circumstances,  "under  color 
of  circumstances,'  as  said  by  Greenleaf^  and  for 
that  reason  it  was  not  improper  to  admit  the  evi- 
dence that  Mrs.  Hills  had  not  had  a  baby.  The 
circumstances  that  defendants  below  were  offering 
in  protecting  Mrs.  Beasley  were  that  there  was  a 
general  rumor  that  Mrs.  Hills  had  gi^en  birth  to 
a  baby,  and  that  she  was  only  repeating  or  in- 
quiring   about    the    rumor,    etc. 

Again,  the  plea  of  the  general  issue  is  in  effect 
an  admission  of  the  falsity  of  the  imputation, 
and,  as  a  matter  of  fact  in  this  case,  there  was 
no  question  about  whether  Mrs.  Hills  had  had  a 
baby  or  not.  It  was  an  undisputed  fact  that  she 
had  not  had  a  baby,  so  that  under  the  rule  laid 
down  in  Railroad  v.  Wyatt,  20  Pickle,  422,  to 
the  effect  that  introduction  of  evidence  of  an  un- 
disputed fact,  if  erroneous,  would  be  a  harmless 
error,  we  see  no  injury  that  could  be  done  to 
any  One  by  the  introduction  of  the  evidence  re- 
ferred   to,    in    any    event. 

It    is    next    complained,    under    the    second    assign- 
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ment  of  error,  that  the  Court  permitted  evidence 
to  go  to  the  jury  that  Mrs.  .  Hills  was  caused  to 
worry  and  lose  sleep  hecause  of  the  wrongful  ru- 
mors of  her  having  given  hirth  to  a  baby,  with- 
out showing  that  such  was  the  result  of  what 
Mrs.  Beasley  had  said  or  written.  The  contention 
in  this  connection  is  that  Mrs.  Hills  shows  that 
she  was  caused  to  worry,  lose  sleep,  etc.,  by  a 
rumor  which  had  been  circulated  before  it  is  shown 
that  Mrs.  Beasley  had  spoken  the  words  com- 
plained of.  We  have  carefully  examined  the  rec- 
ord on  this  matter,  and  do  not  find  the  conten- 
tion supported.  Mrs.  Hills  does  not  state  clearly 
just  when  she  did  worry,  etc.,  but  taking  her  en- 
tire  testimony  into  consideration,  it  is  rather  clear 
that  she  means  to  speak  of  the  time  after  Mrs* 
Beasley  spoke  the  alleged  slanderous  words.  We 
also  find  that  when  this  character  of  evidence  was 
excepted  to  below  the  exception  was  based  on  the 
grounds  that  the  evidence  was  incompetent,  imma- 
terial and  irrelevant.  The  contention,  as  already 
indicated,  is  not  that  here,  but,  as  stated,  is  to 
the  effect  that  the  time  of  the  worry,  etc.,  is 
shown  to  be  before  the  slanderous  words  were 
spoken  by  Mrs.  Beasley.  The  lower  Court  cannot 
be  put  in  error,  even  if  the  facts  were  as  as- 
sumed, when  the  grounds  of  error  now  relied  on 
were  not  made  the  basis  of  the  objection  below. 
•  The  third  reason  why  it  is  insisted  the  lower 
Court     committed    error     in     the     admission     of    testi- 
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monj  is  that  the  declaration  charges  that  Mrs. 
Beasley  spoke  the  words  affirmatively,  when  the 
-evidence  shows  that  she  spoke  them  interrogatively. 
There  are  seven  counts  in  the  declaration,  ani 
-each  of  the  seven,  in  fact,  alleges  the  speaking 
•or  writing  of  the  slanderous  words  affirmatively, 
•each    simply    varying    the    words    slightly.       Three    of 

•  these  counts  are  based  on  alleged  slanderous  words 
spoken,  while  four  allege  the  writing  of  a  certain 
letter  in  which  the  words  were  used,  but  it  is 
nowhere  allied  that  the  words  were  spoken  or 
written  interrogatively.  Only  two  witnesses  are  in- 
troduced to  prove  the  speaking  of  the  slanderous 
words,  and  both  of  these  witnesses  show  that  in- 
stead of  the  words  having  been  spoken  by  way 
of  declaration,  as  alleged  in  the  declaration,  they 
were    spoken    interrogatively.      One    of    the    two     wit- 

..nesses  says,  speaking  of  Mrs.  Beasley^s  using  the 
words:  ^*She  asked  me  if  I  had  heard  of  my 
new  kinfolks,  and  I  said  who,  and  she  said  haven't 
you  heard  about  Fred  Hills  and  Mamie  Hills  hav- 
ing a  baby?"  The  other  witness  who  speaks  of 
the  defamatory  words,  when  asked  about  what  Mrs. 
Beasley  said,  replies:  "Why,  she  asked  me  if  1 
had  heard  that  Fred  and  Mamie  Hills  had  a 
baby  girl  at  their  house,  and  I  told  her  that  I 
hadn't  heard  it,  and  she  said  that  she  had  heard 
it." 

Exceptions    were    made    to    the    evidence    of    both 
these    witnesses    on    the    ground    that    the    words    al- 
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leged  in  the  declaration  were  alleged  to  have  been 
spoken  affirmatively,  and  that  evidence  of  their  be- 
ing spoken  interrogatively  was  not  competent,  but 
these  were  overruled  by  the  Court.  The  question 
then  is,  will  proof  of  language  used  interroga- 
tively support  an  allegation  of  its  use  affirma- 
tively ? 

Our  Supreme  Court,  on  the  question  of  vari- 
ance,   has    used    the    following    language: 

"The  law  on  this  subject  is  thus  laid  down  in 
Newell  on  Defamation,  Libel  and  Slander,  at  page 
804,  as  follows:  'In  actions  for  defamation,  the 
material  and  actionable  words  must  be  proved  strictly 
as  they  are  alleeed  in  the  declaration.  It  is  not 
sufficient  to  prove  equivalent  words.  *  *  *  The 
'plaintiff  need  not  prove  all  the  words  laid  in  the 
declaration,  unless  it  takes  all  of  them  to  consti- 
tute the  cause  of  action,  but  he  must  prove  enough 
of  the  words  laid  to  amount  to  the  substance  of 
the  charge,  and  this  must  be  done  by  proof  of 
the  identical  words  laid.  Equivalent  words  or 
words  of  similar  import  will  not  do.  A  variance 
is    fatal."      Roberts    v.    Larrib,    9    Pickle,    344. 

In  the  case  of  Sanford  v.  Oaddis,  15  HI.,  228, 
it  is  recognized  and  expressly  stated,  just  as  stated 
by  our  Supreme  Court  in  the  language  just  quoted, 
that: 

"All  of  the  words  averred  need  not  be  proved, 
unless  it  takes  all  of  them  to  constitute  the  slan- 
der.     And    proof    of    additional    words    will    not    viti- 
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ate^    unless    they    so    qualify    the    words    allegoid    as 

not    to    amount    to    the    slanderous    charge." 
Yet,    in    that    ease    it    was    expressly    held: 
"A    count    for    words    spoken    affirmatively    is    not 

sustained    by     proof    of    words     spoken     in    the    way 

of    interrogatory." 

In  the  case  of  WcUJeer  v.  Boyd,  101  Ind.,  396, 
it    is    held : 

''Where  slanderous  words  are  laid  in  a  com- 
plaint as  having  been  spoken  affirmatively,  proof 
that  the  substance  of  the  same  words  were  spoken 
interrogatively  is  a  variance,  and  consequently  not 
admissible." 

In  Odgers  on  Libel  and  Slandef,  star  page  529, 
it    is    said : 

''If  the  slander  was  contained  in  a  queslHm,  it 
must  be  set  out  as  a  question,  and  not  as  a  fact 
affirmed." 

Again,  on  star  pages  564-5,  Odgers  says: 
''Where  the  declaration  allies  that  the  defend- 
ant stated  as  a  fact  that  'A  could  not  pay  his 
laborers,'  and  the  evidence  was  that  he  asked  a 
question:  'Have  you  heard  A  could  not  pay  his 
laborers?'    the    plaintiff    was    nonsuited." 

In  Townshend  on  Slander  and  Libel  (4th  Ed.), 
page    610,    it    is    said: 

"A  count  for  slanderous  words  spoken  affirma- 
tively is  not  supported  by  proof  that  they  were 
spoken    by    way    of    interrogation." 
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In  Starkie  on  Slander,  star  page  369,  it  is 
said: 

"If  the  slander  be  contained  in  words  of  inter- 
rogation, it  must  be  so  laid,  and  must  not  be 
averred    to    have    been    spoken    affirmatively." 

In  Newell  on  Defamation,  Slander  and  Libel, 
page    810,    Section    53,    note    2,    it    is    said: 

^^If  the  words  are  laid  as  spoken  affirmatively, 
the  count  is  not  supported  by  proof  that  the 
words    were    spoken    by    way    of    interrogation." 

In  Greenleaf  on  Evidence  (15th  Ed.),  Section 
414,  in  speaking  of  the  proof  of  publication  of 
slanderous    words,    it    is    said: 

"If  they  are  allied  as  spoken  affirmatively,  proof 
that  they  were  spoken  interrogatively  will  not  sup- 
port   the    count." 

In    25    Cyc,    page    486,    it    is    said: 

"A  count  that  words  were  spoken  affirmatively 
is  not  supported  by  proof  of  the  same  words  spoken 
interrogatively." 

In  the  case  of  King  v.  Whitley,  7  Jones  Law 
(N.  C),  5*29,  the  precise  question  .here  at  issue 
was  the  sole  question  considered,  and  after  the 
fullest  discussion  of  the  question  we  have  yet  been 
able  to  find,  the  holding  of  the  Court,  as  stated 
in    the    syllabus,    is    this: 

"A  declaration  in  an  action  for  slander,  charg- 
ing   the     slanderous    words     as    having    been     spoken 
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affirmatively,  will  not  be  supported  by  proof  that 
the    words    were    spoken    interrogatively." 

A  diligent  search  of  the  authorities  has  failed 
to  disclose  any  case  or  text-book  to  the  contrary, 
and  with  all  this  array  of  authorities  it  could 
hardly  be  contended  that  any  Court  would  be  jus- 
tified in  holding  to  the  contrary.  We  therefore 
hold  that  the  Circuit  Judge  was  in  error  in  ad- 
mitting the  testimony  of*  witnesses  showing  the  al- 
leged defamatory  words  to  •  have  been  spoken  inter- 
rogatively, and  for  this  reason  the  second  assign- 
ment   of    error    is    sustained. 

Of  course,  it  is  not  meant  to  hold  that  slan- 
der might  not  be  exi)ressed  in  a  question,  but  if 
such  is  relied  on  it  must  be  so  alleged  in  the 
declaration.  In  fact,  there  is  direct  authority  that 
a  libel  may  be,  made  by  words  spoken  interroga- 
tively.      Says    one    authority: 

"A  libelous  charge  may  be  insinuated  in  a  ques- 
tion :  E.  g.,  *  We  should  be  glad  to  know  how 
many  Popish  priests  enter  the  nimneries  at  Scar- 
ton  and  Darlington  each  week?  and  also  how  many 
infants  are  bom  in  them  every  year,  and  what 
becomes  of  them?  Whether  the  holy  fathers  bring 
them  up  or  not,  or  whether  the  innocents  are 
murdered  out  hand  or  not?'  Alderson  B.  directed 
the  jury  that  if  they  thought  the  defendant,  by 
asking  the  question,  meant  to  assert  the  facts  in- 
sinuated, the  passage  was  a  libeL"  Odgers  on 
Libel    and    Slander,    star    page    126. 
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In  like  maimer^  one  by  saying  I  heard  so  and 
so  might  be  guilty  of  slandering,  but  the  words 
shoidd    be    allied    as    spoken. 

It  is  next  insisted  under  the  seoond  assignment 
of  error  that  the  Court  should  have  permitted  de- 
fendant below  to  show  that  the  report,  or  rumor, 
had  been  started  by  innocent  remarks  between  two 
gentlemen,    and    that    it    was    a    result    of    a    misun- 

m 

derstanding  by  one  of  the  gentlemen  of  the  remark 
of  the  other.  These  remarks,  as  the  record  shows, 
.were  made  in  the  absence  of  the  defendant  below, 
and  she  was  in  no  wise  connected  with  them,  and 
we  see  no  reason  why  they  should  be  admitted 
in  evidence.  The  Court  did  admit  evidence  that 
it  was  generally  reported  and  suspected  that  Ma- 
mie Hills  had  had  a  baby,  which  was  proper  un- 
der the  holding  in  the  case  of  Hancock  v.  Ste- 
phens, 11  Hump.,  511,  and,  having  admitted  this, 
we  see  no  reason  why  the  origin  of  the  rumor 
should  have  been  admitted  in  evidence.  We  think 
there    was    no    error    in    the    acts    of    the    Court    in 

this    regard. 

The    third,    fourth    and    fifth    assignments    of    error 

complain  at  the  trial  Judge's  charge  in  instruct- 
ing the  jury  that  the  words  a41^ed  in  the  decla- 
ration were  actionable  per  se,  and  in  instructing 
it  that  damages  may  be  recovered  without  any 
proof  of  actual  pecuniary  loss,  and  in  refusing  a 
special  request  to  the  effect  that  before  plaintiffs 
could    recover,    special    damages    must    have    been    al- 
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leged  and  proven.  For  the  reasons  herein  stated 
in  discussing  the  first  assignment  of  error  we  think 
there  was  no  reversible  error  in  the  parts  of  the 
charge  complained  of,  or  in  refusing  to  charge  as 
requested.  While,  as  already  explained,  the  words 
alleged  to  have  been  spoken  and  written  were  not, 
in  fact,  actionable  per  se,  yet  if  the  speaking  and 
writing  of  the  words  had  been  proven  as  alleged, 
and  if  tHe  circumstances  had  been  shown  as  al- 
leged, then  the  recovery  would  have  followed  un- 
der the  statute  without  any  proof  of  actual  pecun- 
iary loss.  The  principle  on  which  he  based  his 
charge — ^that  is,  that  damages  would  follow  if  the 
facts  alleged  were  shown,  was  entirely  correct.  The 
trial  Judge  left  it  with  the  jury  to  find  as  a 
fact  whether  or  not  the  words  were  spoken  as 
charged. 

The  sixth  assignment  of  error  complains  at  the 
action  of  the  trial  Court  in  not  charging  defend- 
ant's special  request  to  the  effect  that  before  the 
defendants  below  would  be  liable  it  must  appear 
that  Mrs.  Beasley,  at  the  times  she  spoke  and 
wrote  the  words  complained  of,  must  have  known 
that  Mrs.  HiUs  had  not  been  married  long  enough 
to  have  a  baby  begotten  in  lawful  wedlock,  and 
that  those  to  whom  she  spoke  and  wrote  must 
have  so  known.  This  assignment  is  overruled  for 
the  reason  that  the  charge  of  the  Court,  as  already 
given,    had    sufficiently    covered    these    matters. 

The     seventh     assignment     of     error     complains     at 
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the  Court  for  not  charging  the  jury  to  the  fol- 
lowing   effect: 

**I  further  chaige  you  that  in  this  case  the 
material  and  actionable  words  —  that  is,  the  words 
alleged  to  have  been  written  and  spoken,  or  writ- 
ten or  spoken,  by  Mrs.  A.  H.  Beasley  concerning 
the  plaintiff,  Mrs.  Fred  Hills,  must  have  been 
proved  strictly  as  you  find  them  alleged  in  the 
declaration.  '  It  is  not  sufficient  to  prove  equivalent 
words.  The  plaintiff  need  not  have  proven  all  the 
words  laid  in  the  declaration,  unless  you  find  that 
it  takes  all  of  them  to  constitute  the  cause  o;E 
action;  but  the  plaintiff  must  prove  enough  of  the 
words  alleged  to  amount  to  the  substance  of  the 
charge,  and  this  must  be  done  by  proof  of  the 
identical  words  laid.  Equivalent  words,  or  words 
of  similar  import,  will  not  do.  A  variance  is 
fatal,  and  this  applies  to  both  the  allied  slan- 
derous   and    libelous    words." 

This  language  submitted  to  the  Court  in  the 
special  request  is  copied  almost  literally  from  the 
case  of  Roberts  v.  Lamb,  9  Pickle,  344,  and  has 
been  hereinbefore  set  out  in  another  connection. 
On  investigating  the  general  charge,  we  are  of 
the  opinion  that  this  request  should  have  been  given. 
The  jury  was  not  told  in  the  general  charge  that 
it  was  not  sufficient  to  prove  equivalent  words, 
and  that  proof  of  the  identical  words  must  be 
made. 

The    eighth    and    ninth    assignments    of    error    com- 
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plain  at  the  failure  of  the  Court  to  charge,  first, 
that  exemplary  damages  could  not  be  given'  in 
the  case,  and,  second,  that  exemplary  damages  could 
not  be  fotmd  against  the  husband,  A.  H.  Beasley. 
The  Court  was  correct  in  refusing  to  charge  that 
exemplary  damages  could  not  be  given  in  the  case.. 
Saunders  v.  Baxter^  6  Heis,,  384,  as  construed  in 
Price  V.  Olapp,  11  Cates,  433,  holds  that  in  such 
case  as  this  punitive,  or  vindictive,  damages  may 
be  allowed.  In  the  last  named  case  of  Price  v. 
Clapp,  it  was  held,  however,  that  while  such  dam- 
ages might  be  allowed  against  the  wife  who  had 
spoken  the  defamatory  words,  they  could  not  be 
allowed  against  the  husband,  who  was  innocent  of 
the  wrong  complained  of.  The  ninth  assignment, 
which    raises    this    point,    is    therefore    sustained. 

The  tenth  assigiinent  of  error  is  that  there  is 
no  evidence  to  support  the  verdict  of  the  jury. 
This  is  based  on  an  erroneous  view  of  the  case- 
While  the  Court  was  in  error  in  permitting  evi- 
dence to  go  to  the  jury  as  to  words  spoken  in- 
terrogatively, when  it  is  allied  that  they  had  been 
spoken  affirmatively,  there  is  some  evidence  to  the 
effect  that  the  written  words  were  spoken  affirma- 
tively, as  alleged.  It  is  true  there  is  conflict  on 
this  question,  but  there  being  evidence  to  support 
the  charge  it  is  for  the  jury  to  pass  on  its  suf- 
ficiency, i 

Fot  the  errors  indicated  the  judgment  of  the 
lower  Court  is  reversed  and  the  case  remanded. 
Appellees    will    pay    the    costs    of    this    appeal 
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Louisville    &     Nashville    Railroad    Co.     v.     Wil- 
liam   Anthony    Jones. 

1,  Bailboads.    statutory  precautions  do  not  apply  to,  token. 

The  statutory  requirements  that  railroads  shall  keep  some  one 
always  upon  the  lookout  ahead,  and,  on  the  appearance  of  any 
person,  animal  or  other  obstruction  upon  the  road,  shall  sound 
the  whistle,  etc.,  and  providing  that  upon  failure  to  do  00 
they  shall  be  responsible  for  all  damages,  do  not  apply  where 
a  car  is  switched  from  the  main  track  on  to  a  spur  tra<Ac 
one  hundred  and  fifty  yards  long,  and  permitted  to  run  down 
the  spur  track  by  gravity.     (Post,  p.  — ) 

Cases  cited  and  approved:  Railway  Co.  v.  Wilson,  6  Pickle, 
275;  Com  v.  Railroad,  1  Shan.  Cases,  477;  Railroad  v.  Pough, 
11  Pidtle,  421. 

2.  CoNTBiBUTOBY  NEX3II0ENCE.    WJicn  Will  not  Mr  recovery  in  ac- 

tion for  personal  injuries. 

In  an  action  for  personal  injuries  sustained  by  one  employed 
by  a  shipper  to  load  stuff  into  a  car  standing  on  a  spur  track, 
and  who,  while  so  engaged,  for  the  purpose  of  protecting  his 
employer's  property,  gets  on  a  car  standing  between  a  loose 
car  running  by  gravity  down  the  spur  track  and  the  car  he  \a 
loading  to  prevent  its  being  driven  against  the  car  he  is 
using,  cannot  be  said,  as  a  matter  of  law,  to  have  been  guilty 
of  such  contributory  negligence  as  to  bar  a  recovery,  where  his 
act  was  not  so  rash  and  reckless  as  to  preclude  the  Idea  that 
any  reasonable,  prudent  and  careful  person  would  have  done 
as  he  did,  the  case  is  a  proper  one  to  go  to  the  jury. 

Cases  cited  and  approved:  Railroad  v.  Ridley,  6  Cates,  727; 
Wasmer  v.  Railroad  (8  N.  Y.,  212),  26  Am.  Rep.,  608;  Railway 
Co.  V.  Duncan,  10  Tex.  Civ.  App.,  479 ;  Liming  v.  Railroady  8} 
Iowa,  246 ;  Henry  v.  Railroad,  67  Fed.,  426 ;  Baxter  v.  Starn, 
73  N.  T.,  601 ;  Cottrill  v.  Railroad,  47  Wis.,  634. 
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Cases  cited  and  distinguished:  Condiff  v.  Railroad,  43  Kans., 
256;  Seale  v.  Railway,  63  Tex.,  275;  Morris  v.  Railway,  148 
N.  Y.,  182. 


From    Giles    County. 


Appeal  from  the  Circuit  Court  of  Giles  County. 
Sam    Holding,    Judge. 

E.    E.    EsLicK    for    Railroad    Company. 

Ben    Childebs    for    Jones. 

Hughes,  Judge,  delivered  the  opinion  of  the 
Court. 

This  action  was  brought  in  the  Circuit  Court 
of  Giles  County  to  recover  damages  for  personal 
injuries  received  by  defendant  in  error  as  a  re- 
sult of  alleged  negligence  of  plaintiff  in  error. 
The  facts  necessary  to  be  stated  are  these:  De- 
fendant in  error  was  in  the  service  of  the  Amer- 
ican Phosphate  Company,  at  a  point  near  Wales 
Station,  Giles  County,  engaged  in  loading  phos- 
phate rock  into  a  car  which  was  standing  on  a 
spur  track.  The  spur  track  was  about  one  hun- 
dred and  fifty  yards  in  length,  one  end  being 
connected  with  the  main  line,  or  track,  of  the 
railroad    company,    and    the    other    terminating    at    or 
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near  the  plant  of  the  phosphate  company,  and  not 
being  connected  with  any  railroad  track.  The  phos- 
phate was  being  placed  in  the  car  by  means  of 
a  piece  of  machinery  called  a  "scratch  back,"  one 
end  of  which  machinery  extended  into  the  car 
door.  Any  movement  of  this  car,  which  was  being 
loaded,  more  than  ,  a  few  inches,  would  have  re- 
sulted in  the  breaking  and  injuring  of  the  scratch 
back.  There  was  a  car  standing  on  the  spur 
track  between  the  car  which  was  being  loaded  with 
phosphate  and  the  intersection  of  the  spur  track 
with  the  main  line  of  the  railroad  track.  This 
was  a  coal  car,  and  the  coal  was  being  unloaded. 
From  the  point  of  the  intersection  of  the  spur 
track  with  the  railroad  track  the  grade  was  down 
hill  to  the  end  of  the  spur  track.  An  engine 
switched  a  car  from  'the  main  track  on  to  the 
spur  track,  which  was  uncoupled  and  permitted  to 
run  down  the  spur  track  by  gravity.  A  brakeman 
was  on  this  car,  and  as  it  ran  down  the  spur 
track  was  attempting  to  work  the  brakes.  As  this 
car  was  running  down  the  spur  track  defendant 
in  error  went  upon  the  coal  car  which  was  stand- 
ing on  the  track  and  being  unloaded,  for  the  pur- 
pose of  setting  the  brakes  on  it  and  prevent  its 
being  driven  against  the  car  being  loaded  with  phos- 
phate. The  car  which  had  just  been  switched 
onto  the  spur  track  continued  its  running,  and 
etruck  the  car  on  which  defendant  in  error  had 
climbed,     and    set    it    in    motion,     and    as    a     result 


308    .         COURT  OF  CIVIL  APPEALS, 

Ballroad  Co.  v.  Jones. 

of  its  impact  against  the  car  which  was  being 
loaded  with  phosphate,  which  occurred  in  spite  of 
the  efforts  to  prevent  it,  defendant  in  error  was 
thrown  to  the  ground  and  injured.  Subsequent 
investigations  disclosed  that  a  link  in  a  chain  run- 
ning  under  the  car  that  had  just  been  switched 
on  the  spur  track,  and  which  link  worked  the 
brakes,  had  broken.  This  breaking  of  the  link 
resulted  in  the  failure  of  the  brakeman  on  that 
car  to  control  its  movements.  The  evidence  indi- 
cates that  the  link  broke  while  the  brakeman  was 
attempting  to  work  the  brakes  and  control  the 
movements  of  the  car  as  it  ran  down  the  spur 
track,  and  that  at  some  previous  time  this  link 
had  been  cracked  so  that  only  a  part  of  the 
metal  had  given  way  on  th^  occasion  of  the  acci- 
dent 

Under  this  state  of  facts  the  trial  Judge,  after 
setting  ^  out  in  full  in  his  charge  to  the  jury,  sub- 
section 4  of  Section  1574,  of  Shannon's  Code, 
and    Sections    1575    and    1576    thereof,    proceeded    to 

r 

charge    as    follows : 

"Now,  it  is  not  claimed  that  the  company  ob- 
served this  statute.  It  is  conceded  and  admitted 
that  they  backed  this  car  in  on  this  track;  that 
there  was  no  person  upon  the  locomotive  on  the 
lookout  ahead;  no  alarm  whistle  sounded  when  a 
person  appeared  upon  the  track,  and  none  of  the 
precautions    set    out    in    that    section    of    the    statute 
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were    complied    with,    or    attempted    to    be    complied 
vrith. 

m 

"It  is  also  admitted  and  conceded  that  this  plain- 
tiff was  upon  the  track  in  a  position  to  be  struck 
hj  the  engine  or  car  at  the  time  of  the  acci- 
dent. These  are  undisputed  and  admitted  facts, 
and  upon  these  facts  I  instruct  you  that  the  de- 
fendant   company    would    be    liable    in    damages.'' 

This  portion  of  the  charge  is  assigned  as  error, 
and  we  are  of  the  opinion  that  the  assignment 
must  be  sustained,  for  the  reason  that  the  statu- 
tory precautions  do  not  apply  under  the  facts  of 
this    case. 

In  Railroad  v.  Pough^  11  Pickle,  419,  the  fol- 
lowing language  is  used  with  reference  to  the  ap- 
plication   of    the    statutes    in    question: 

"The  statutory  precautions  referred  to  are  not 
required  to  be  observed  when  the  employes  of  a 
railway  company  are*  engaged  in  the  distribution 
of  detached  cars,  in  the  'making  up'  of  trains^ 
and  in  other  necessary  switching  in  and  upon  its 
yards,  depot  grounds  and  side  tracks.  It  is  not 
possible,  in  such  cases,  to  have  the  engine  always 
in  front  of  the  moving  portions  of  the  train,  yet 
the  doing  of  the  things  indicated  is  absolutely  in- 
dispensable to  the  efficient  operation  of  railroads. 
The  common  law,  and  not  the  statute,  prescribes 
the  rule  of  action  for  railway  companies  in  such 
situations." 

In    Railway    Go.    v.     Wilson,    6    Pickle,    276,    the 
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following  language  is  used  with  reference  to  the 
proper  construction  of  the  statute  requiring  these 
precautions : 

"It  contemplates  an  engine  in  front,  •  with  per- 
fect headlight,  a  bell  to  be  rung,  and  machinery 
for  blowing  the  whistle,  reversing  the  engine,  and 
taking  the  precautions  indicated  in  the  special  and 
general  terms  of  the  statute,  including,-  of  course, 
a  place  for  the  lookout  to  be,  and  an  engineer, 
fireman,  or  some  other  person,  always  there  as  a 
lookout." 

In  the  case  of  Cox  v.  Railroad,  First  Shan- 
non's Cases,  477,  the  following  is  said  with  refer- 
ence to  the  application  of  the  provision  of  this 
same    statute : 

"But  it  seems  to  us  to  require  the  application 
of  these  strict  rules  in  the  yard  and  depot  grounds 
would  be  to  impose  restrictions  which  would  very 
much  embarrass  the  operations  of  a  railway  com- 
pany, and  inflict  a  positive  injury  upon  the  com- 
munity itself.  *  *  *  The  application  of  the 
statute  would,  in  such  cases,  be  impracticable  if 
not  impossible,  without  so  seriously  crippling  the 
energies  of  the  railway  companies  as  to  do  seri- 
ous   detriment    to    the«  public." 

It .  clearly  appears  from  these  excerpts  that  the 
statutory  precautions  apply  only  where  it  is  pos^ 
sible  to  operate  trains  in  the  regular  manner  with 
the  engine  in  front,  and  that  they  will  not  be 
required    where    it    is    impossible,    under    the    circum- 
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stances,  to  so  operate  trains,  or  where  it  would 
"so  seriously  cripple  the  energies  of  the  railway 
companies  as  to  do  serious  detriment  to  the  pub-' 
lie"  It  is  scarcely  necessary  to  say  that  the* 
regular  manner  of  operation,  with  engine  in  front, 
would  be  an  impossibility  on  a  spur  track  only 
one  hundred  and  fifty  yards  in  length,  and  inter- 
secting with  the  main  track  at  only  one  end.  If 
the  engine  is  run  in  front  in  taking  cars  in  on 
such  track,  then  it  would  be  impossible  to  !eav^ 
a  car  on  the  track  and  take  the  engine  out  In 
like  manner  it  would  be  impossible  for  the  engine 
to  get  on  the  spur  track  running  in  the  regular 
way,  and  then  pick  up  a  car  and  get  out  with- 
out backing  out.  Therefore,  another  quotation  taken 
from  the  case  of  Railroad  v.  Pough,  11  Pickle, 
422,    to    the    following    effect,    hecomes    applicable: 

^'In    view    of    these    facts,    it    was    error    for    die 
trial    Judge    to    instruct    the    jury    unconditionally,  as' 
above    quoted,    that    the    statutory    precautions    as    ex-- 
pounded    and    applied    in    Wilson's    case,    supra,    were' 
applicable     and    should     have    been    observed     in    this  * 
case.      He    should    have    instructed    it    as    to    the  're- 
quirements   of    the    common     law     in     such     a    situa- 
tion,   and    not    as    to    the    requirements    of    the    stat- 
ute.     No    theory    of    the    facts    deveoped    at    the  tri-al 
called    for    or    justified    the    application    of    the    stat- 
utory   precautions." 

In    another    assignment    of    error    it    is    said    there 
is    no    evidence    to    support    the    verdict    of    the  jury.- 
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This  assignment,  and  the  contention  in  connection 
therewith,  are  based  on  the  theory  and  assumption 
that  because  defendant  in  error  was  in  a  place 
of  safety  and  voluntarily  placed  himself  in  one  of 
danger,  he  was  guilty  of  such  contributory  negli- 
gence as  will  bar  any  recovery.  This  contention 
is  not  tenable.  In  the  first  place,  there  is  some 
conflict  in  the  evidence  as  to  whether  defendant 
in  error  saw  the  movements  of  the  approaching 
car  at  the  time  he  went  upon  the  coal  car  to 
set  the  brakes;  and,  in  the  second  place,  if  he 
did  see  such  movement,  under  the  acts  of  this 
case,  we  are  not  prepared  to  say  it  was  negligence 
as  a  matter  of  law  on  his  part  to  take  the 
course    he    took. 

In  the  case  of  Railroad  v.  Ridley,  6  Gates, 
727,  recovery  was  had  for  injuries  inflicted  on 
one  who  had  exposed  himself  to  danger  in  res- 
cuing a  child  who  was  imperiled.  The  holding  in 
that  case,  as  stated  in  the  third  division  of  the 
syllabus,    was    as    follows: 

"Where  a  person,  acting  in  a  sudden  emergency 
and*  using  such  care  as  a  reasonably  prudent  and 
careful  person  would  use  in  such  emergencies  and  un- 
der similar  environments,  loses  his  life  in  the  at- 
tempt to  save  the  life  of  another  in  inmiinent 
danger  from  the  wrongful,  careless,  and  negligent 
act  or  conduct  of  the  defendant,  he  is  not  guilty 
of  such  contributory  negligence  as  will  bar  a  re- 
covery   for    his    wrongful    death." 
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In  the  case  of  WcLsmer  v.  Railroad  Company, 
80  N.  Y.,  212,  36  American  Keports,  608,  where 
the  complainant's  intestate,  a  peddler  of  kindling 
wood,  whose  horse  with  wagon  attached  had  started 
upon  a  railroad  track,  was  '  killed  in  an  attempt 
to  save  his  property  from  injury  by  an  approach- 
ing engine,  it  was  likewise  held  that  the  defend- 
ant was  liable,  it  appearing  that  the  train  was 
running  in  excess  of  the  speed  limit  permitted 
locomotive  engines,  and  that  plaintiff's  intestate  would 
have  escaped  injury  but  for  the  fact  that  the 
track  was  in  an  unlawful  condition  in  that  the 
rails  were  projecting  four  and  one-half  inches  above 
the  surface  of  the  street,  whereby  the  wheels  of 
his  wagon,  when .  Jie  attempted  to  turn  off,  slid 
along  the  rails  instead  of  crossing  over.  In  the 
opinion  in  that  case  it  is  said,  in  speaking  of 
the    act    of    the    peddler    who    had    been    killed: 

'*It  cannot  be  said  that  he  went  there  for  no 
purpose,  and  that  he  unnecessarily  placed  himself 
in  danger.  The  whole  transaction  took  but  a  mo- 
ment He  saw  the  train  coming.  The  impulse 
to  save  his  property  was  a  natural  one.  He  had 
no  time  for  reflection.  He  saw  how  distant  the 
train  was,  and  supposing  that  he  could  rescue  his 
horse,  started.  He  got  across  the  track,  and  would 
have  been  safe  but  for  the  sliding  of  the  wagon 
wheel  in  consequence  of  the  elevated  rail.  It  is 
easy  enough  now  to  see  that  his  effort  was  a  haz- 
ardous    and    unsafe    one.      But    can    we    say,  as    mat- 
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ter  of  law,  that  he,  situated  just  as  he  was,  with 
no  time  for  cool  reflection,  failed  in  that  care 
which  men  of  ordinary  prudence  would  exercise 
under    the    same    circumstances?      We    think    not." 

In  the  case  of  Railway  Co,  v.  Duncan,  10 
.  Tex.  Civ.  App.,  479,  31  S.  W.,  662,  where  the 
essential  facts  are  remarkably  parallel  to  the  facts 
of  the .  instant  case,  a  result  •  was  reached  similar 
to  that  in  the  case  just  quoted  from,  it  being 
held  that  the  servant  was  not  a  volunteer  and 
could  not  be  charged  with  n^ligence  per  se  in 
going  into  a  place  of  some  danger  to  save  his 
employer's    property. 

In  the  case  of  Lmiing  v.  Railroad  Co.,  &1 
Iowa,  246,  the  same  principlesw  were  applied  to 
one  who  had  risked  some  danger  to  himself  in 
an  effort  to  save  his  neighbor's  property.  In  that 
case    the    Court    uses    this    language: 

"In  this  case  the  plaintiff  did  not  receive  the 
injuries  of  which  he  complains  in  any  attempt  to 
protect  human  life,  nor  in  trying  to  save  his  own 
property.  So  far  as  we  are  advised  by  the  rec- 
ord, he  was  under  no  legal  obligation  to  protect 
the  property  of  his  neighbor,  yet  his  attempt  to 
do  so  was  entirely  lawful,  and  was  most  praiBC- 
wprthy.  If  he  had  failed  •  to  make  a  reasonable 
effort  to  save  it,  he  would  have  merited  the  cen- 
sure and  contempt  of  his  neighbor,  and  this  would 
have  been  so  notwithstanding  the  fact  that  defend- 
ant   may    have    been    liable    for    all    loss    which    could 
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occur,  and  that  what  he  accomplish^  would  inure 
to  its  benefit  It  is  the  duty  of  everyone,  accord- 
ing to  the  requirements  of  an  enlightened  and  just 
public  sentiment,  to  use  reasonable  efforts  to  pre- 
serve the  property  of  others  from  threatened  de- 
struction, and,  as  is  weU  known,  it  is  a  duty 
which    people    are    quick    to    discharge." 

In  the  case  of  Hemry  v.  Railroad  Co,,  67  Fed., 
426,  in  bpeaking  of  how  the  law  r^ards  one  who 
has  risked  some  danger  to  his  person  in  order  to 
save  life  or  property,  the  following  language  is 
used: 

"The  law  does  not  regard  them  as  trespassers 
under  such  circumstances,  nor  will  it  lightly  im- 
pute negligence  to  an  effort  made  in  good  faith 
to  save  life,  or  secure  the  safety  of  persons  or 
property.  And  the  law  also  is  that  persons  called 
upon  to  act  in  sudden  emergencies,  or  under  un- 
usual or  peculiar  circumstances,  are  not  held  to 
the  exercise  of  the  same  d^ree  of  care  and  cau- 
tion as  in  other  cases,  and  under  ordinary  cir- 
ciunstances." 

Other  cases  applying  the  same  principles  are 
these:  Bexier  v.  Stam,  73  N.  Y.,  601;  Cottrill 
V.    Railroad,    47    Wis.,    634. 

It  is  true  there  are  some  cases  apparently  out 
of  line  with  those  quoted  from  and  referred  to, 
among  which  are  Condiff  v.  Railroad,  45  Kan., 
256,  and  Seale  v.  Railway,  65  Tex.,  275,  and 
Morris    v.    Railway,    148    N.    Y.,    182,    but    a    care- 
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f  ul  examinatioii  of  such  caaes  will  diadose  that 
most,  if  not  all  of  them,  reoognize  the  aoimdneeB 
of  the  lesgal  doctrine  which  permitB  a  reooveEy, 
but  that  under  the  particular  facts  of  eadi  no 
recovery  waa  had  because  the  course  of  the  in- 
jured party  was  not  such  as  a  reasonably  prudent 
and  careful  person  would  have  taken  under  simi- 
Inr  circumstances,  or  because  the  damages  claimed 
were    too    remote. 

We  are  of  the  opinion  that  the  proper  practice 
in  such  cases  as  this,  where  the  injured  party 
has  taken  some  risk  to  save  the  imperiled  prop^ 
erty  of  another,  unless  the  act  of  the  injured 
parly  was  so  rash  and  reckless  as  to  preclude  the 
Iden  ^  that  any  reasonable,  prudent  and  careful  per^ 
sou  would  have  done  as  he  did,  is  to  submit  the 
case  to  the  jury  imder  all  the  circumstances,  on 
a  proper  charge.  Of  course,  the  question  of  the 
railroad    company's    negligence    is    also    for    the    jury. 

For  the  reasons  set  out  we  are  unable  to  say 
that  there  was  no  evidence  to  support  the  verdict 
of  the  jury  in  this  case.  It  follows  that  the 
case  must  be  reversed  and  remanded  for  a  new 
trial. 
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AlTNTB   ChAYIN  V.   MaYOE  AND  CiTY  COUNOH.  OF  NaSH- 

VILLB,  Et  Al. 

1.  PLKAomo  Ain>  Practice.    Judgment  overrtUinif  demurrer  oon- 
cluHve,  loTien. 

A  Judgment  or  decree  overrallng  a  demurrer  cannot  be  reconsid- 
ered at  a  subsequent  term  or  after  a  trial  on  the  merits. 
{Past,  p.  — .) 

Case  cited  and  approved:    Boyd  y.  Sims,  8  Pickle,  771. 

21  Same.    But  a  judgment  or  decree  overruling  demurrer  does  not 
preclude  dismissing  suit  on  merits. 

As  a  Judgment  or  decree  overruling  a  demurrer  sufficient  within 
itself  adjudges  only  that  the  pleading  demurred  to  is  good, 
and,  as  on  a  trial  on  the  merits,  the  pleading  must  be  sup- 
ported by  evidence,  the  Court  is  not  precluded,  by  having  over- 
ruled the  demurrer,  from  directing  a  veidict  against  declarant 
when  there  is  no  evidence  to  support  the  declaration.  (Postp 
p.  — .) 

&  MuiaoiPAi^  CoBPOKATioNS.    Not  liable  for  the  torts  of  its  police 
officers,  token. 

Municipal  corporations  cannoit  be  held  to  account  in  a  suit  for 
injuries  sustained  as  a  result  of  the  tortious  acts  of  its  offi- 
cers inflicted  while  in  the  discharge  of  such  duties  toward 
the  public  as  making  arrests.     (Post,  p.  — .) 

Cases  cited  and  approved:  Davis  v.  Knoaville,  6  Pickle,  509; 
Pesterfleld  v.  Vickers,  3  Cold.,  205. 

4.  Police  Officers.    LiahiWy  of  for  torts  committed  in  making 
arrests. 

While  the  municipal  corporation  Is  not  liable  for  the  torts  of 
its  police  officers  in  making  arrests,  such  officers  may  be  per- 
sonally liable  where  unnecessary  force  and  violence  are  used, 

Casesr cited  and  approved:    Davis  and  Pesterfleld  Oases,  supra. 
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5.  Statute  or  Limitationb.    Buns  against  married  womef^  %ohen. 

T^nness  statutes  giying  married  women,  who  have  been  deserted 
by  their  husbands,  the  right  to  sue,  and  making  them  suable, 
take  away  the  saying  clause  in  fayor  of  persons  under  the 
disability  of  coyerture.     (Post,  p.  — .) 

Statutes  cited  and  approyed:     Shan.  Code,  Sections  4405  and 

AAAil 


Fbom  Davidson  County. 


Apeal  from  the  Circuit  Court  of  Davidson  County. 
Grafton  Gbeen,  Special  Judge. 

W.  S.  Noble  for  Annie  Chavin. 

MoAlisteb  &  Smith^  A.  G.  Ewing,  F.  M.  Gababd,  for 
Mayor  and  City  Council. 

Hughes,  Judge,  delivered  the  opinion  of  the  Court. 

A  proper  consideration  of  some  of  the  questions 
arising  in  this  case  requires  the  setting  out  of  a 
certain  part  of  plaintiff's  declaration.  The  part  of 
the  declaration  necessary  to  be  set  out  is  as 
follows : 

"Plaintiff  sues  the  defendants  for  $100,000.00 
damages,  for  this,  the  plaintiff  is  and  was  a  mar- 
ried woman,  but  whose  husband  had  deserted  her 
at  the  time  of  the  wrongs  hereinafter  complained 
of,  when  the  defendant  Mayor  and  City  Council 
of    Nashville    by    its    agents    and    servants     and    the 
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«  _  

defendant^     Lee    Sanders,     in    person,     on    the    

day  .  of  November,  1906,  made  and  committed  an 
assault  and  battery  on  plaintiff  and  violently 
struck,    pushed    and   shoved    her    down." 

Following  this  language  of  the  declaration  are 
allegations  of  the  manner  in  which  plaintiff's  in- 
juries were  inflicted  and  the  result  thereof,  not 
necessary    to    set   out. 

This  declaration  .was  demurred  to  by  the  Mayor 
and  City  Council  on  the  ground,  as  stated  in  the 
demurrer,  that  "Said  declaration  shows,  that"  the 
acts  and  deeds  complained  of  were  done  by  officers 
of  the  city,  who  were  chargetd  with  the  enforce- 
ment of  the  police  laws  of  the  city,  and  were 
done  while  such  officers  and  agents  were  attempt- 
ing to  place  said  plaintiff  under  arrest."  This 
demurrer,  it  is  asserted  by  counsel  for  plaintiff 
and  conceded  by  counsel  for  defendants,  was  over- 
ruled by  the  Court,  though  the  records  of  the 
Court  are  not  clear  on  this  question.  After  over- 
ruling the  demurrer,  and  at  a  subsequent  term  of 
the  Court,  on  the  trial  of  the  case  on  itsl  merits, 
and  after  plaintiff  had  introduced  her  testimony, 
the  lower  Court,  on  motion,  instructed  the  jury  to 
return  a  verdict  for  both  the  defendants,  including 
the  defendant  who  had  filed  the  demurrer.  It  is 
now  insisted  on  behalf  of  plaintiff  that  the  over- 
ruling of  the  demurrer  had  the  effect  of  adjudg- 
ing   that   plaintiff    had    a    good    cause   of    action,    and 
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that  this  adjudication  became  the  law  of  the  case, 
and  that  the  Court,  at  a  subsequent  term,  in 
instructing  the  jury  to  return  a  verdict  for  de- 
fendants, in  effect  overruled  this  former  adjudica- 
tion  on  the  demurrer.  It  is  said  that  Courts  can- 
not at  one  term  adjudicate  such  a  matter,  and 
then    at    a    subsequent    term    reverse    that    action. 

We  recognize  that  a  judgment  or  decree  overrul- 
ing a  demurrer  cannot  be  reconsidered  after  issues 
joined  and  proof  heard  at  a  subsequent  term  on 
a  trial  on  the  merits  (Boyd  v.  Sims,  3  Pickle, 
771) ;  but  for  two  distinct  reasons  this  rule  has 
no  application  here.  In  the  first  place  the  <Je- 
murrer  interposed  by  the  city  assumed  that  certain 
matters  were  allied  in  the  declaration,  which,  in 
fact,  were  not  so  alleged.  The  declaration,  as  will 
be  seen  by  referring  to  that  part  hereinbefore 
copied,  does  not  show  that  Lee  Sanders,  the  city's 
co-defendant,  was  a  police  officer,  or  what  his 
position  and  duties  were  with  reference  to  the 
city.  The  declaration  does  not  even  connect  the  de- 
fendant with  the  city  except  as  a  -mere  co-dtefend- 
ant.  The  demurrer  in  assuming  that  Sanders  was 
a  police  officer,  is,  therefore,  what  is  known  as  a 
speaking  demurrer,  and  should  have  been  overruled. 
In  the  second  place,  the  assumption  that,  because 
a  demurrer  has  been  overruled  and  the  pleading 
demurred  to  has  thereby  been  held  good,  a  Court 
would  be  precluded,  on  a  hearing  of  the  case  on 
its     merits,     from     directing     a     verdict     against     the 
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p^irty  whose  pleading  has  been  demurred  to,  is 
neither  logically  nor  legally  soimd.  Even  if  a 
demurrer  ^  is  not  a  si)eaking  demurrer  and  is  in 
every  respect  sufficient  as  a  pleading,  and  if  the 
overruling  of  it  has  the  effect  of  adjudging  the 
pleading  demurred  to  good,  when  the  case  comes 
to  trial  on  its  merits  the  evidence  mav  show  that 
the  case  made  in  the  pleadings  is  not  supported 
by  any  proof.  In  such  case,  although  the  plead- 
ing may  be  good,  the  Court  would  be  justified  in 
directing  a  verdict  on  the  grounds  that  there  waft 
no  evidence  to  support  it.  For  these  reasons  the 
insistence  of  plaintiff  in  connection  with  the  de- 
murrer   is    not    soimd. 

When  the  case  came  to  trial  on  its  merits  the 
undisputed  and  uncontradicted  evidence  disclosed 
that  the  defendant,  Lee  Sanders,  was,  in  fact,  a 
police  officer  of  the  city  of  Xashville,  and  that 
the  alleged  assault  and  battery  complained  of  was 
committed  by  him  while  acting  as  such  police 
officer,  and  white  in  the  act  of  arresting  plaintiff 
for  an  alleged  violation  of  a  city  ordinanoe. 
Under  well  settled  rules  of  law,  a  municipal  cor- 
poration is  not  to  be  held  to  account  in  a  suit 
for  damages  sustained  as  a  result  of  the  tortious 
acts  of  its  officers,  inflicted  while  in  the  discharge 
of  such  duties  toward  the  public  as  making  arrests. 
Davis  V.  Knoxville,  6  Pickle,  590 ;  Pesterfield  v. 
Vickera,    3    Cold.,    205 ;    Dillon's    Municipal    Corpora- 

22 
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tions  (4th  Ed.),  Vol.  2,  Sec.  976;  28  Cyc,  page 
1257;  20  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.), 
1204. 

In  the  section  of  Dillon's  Municipal  Corporations 
referred  to,  it  is  said:  "Agreeably  to  the  prin- 
ciples just  mentioned,  police  officers  appointed  by  a 
city  are  not  its  agents  or  servants,  so  as  to  ren- 
der it  responsible  for  their  unlawful  or  negligient 
acts  in  the  discharge  of  their  duties;  and,  accord- 
ingly, a  city  is  not  liable  for  an  assault  and 
battery  committed  by  its  officers,  though  done  in 
an    attempt    to    enforce    an    ordinance    of    the    city/' 

It  follows  that  there  was  no  error  in  the  ac- 
tion of  the  lower  court  in  directing  a  verdict  in 
favor    of    the    city    of    Nashville. 

As  to  the  defendant,  Lee  Sanders,  we  find, 
however,  on  going  over  the  record,  that  there  was 
sufficient  evidence  as  to  his  using  unnecessary  force 
and  violence  in  making  the  arrest  to  have  justified 
submitting  the  question  to  the  jury  as  to  him,  if 
no  other  matter  intervened  to  keep  the  case  from 
the  jury.  As  indicated  in  the  cases  of  Pesterfield 
v.  "  Vickers,  and  Davis  v.  Knoxville,  hereinbefore 
cited,  the  officer  might  be  liable  for  his  own  torts 
when  the  city  would  not  be.  The  question  then 
arises,  should  the  case  have  gone  to  the  jury  as. 
against  the  officer?  And  in  the  solution  of  this 
question  it  becomes  necessary  to  again  advert  to 
the    declaration    and    to    refer    to    other    pleadings. 

It    will    be    seen    by    referring    to    that    part    of 
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the   dedaration  hereinbefore  copied  that   the   plaintiff 

shows    affirmatively    that,    while    she    was    a    married 

woman,    her    husband    had    deserted    her    at    the    tim^ 

of    the     wrongs     complained     of.       The     officer,     the 

defendant,    Lee    Sanders,    pleads    that    the    plaintiff's 

right    of.  action    accrued    more    than    one    year    prior 

to    the    institution    of    her    suit,    and    that    her    suit 

was,    therefore,    barred    by    the    statute    of    limitation 

of    one    year    applicable    to    such    actions.      Both    the 

city     of     Nashville     and     the     officer     pleaded     not 

guilty.      The    issues    raised    by    pleas    of    not    guilty 

and    the    plea    of    the    statutes    of    limitations    appear 

to   have   been    tried    together. 

The    question    then    arises,    was    the    action    of    the 

plaintiff    barred    by    the    statute    of    limitations     of 

one   year  ? 

Shannon's  Code,  Section  4448,  provides   as   follows: 

^^Provisions  for  Persons  Under  Disability  at  the 
Time  the  Cause  of  Action  Accrues. — ^If  the  person 
entitled  to  commence  an  action  is,  at  the  time  the 
cause  of  action  accrued,  either  (1)  within  the  age 
of  twenty-one  years,  or  (2)  of  unsound  mind,  or 
(3)  a  married  woman,  or  (4)  beyond  the  limits 
of  the  United  States  and  the  territories  thereof, 
such  person,  or  the  (their)  representatives  and 
privies,  as  the  case  may  be,  may  commence  the 
action,  after  the  removal  of  such  •disability,  within 
the  time  of  limitation  for  the  particular  cause  of 
action,  unless  it  exceed  three  years,  and  in  that 
case    within    the    removal    of    such    disability." 
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It  is  claimed  on  behalf  of  the  plaintiff  that 
under  this  section  her  suit  was  saved  from  the 
•bar  of  the  statute  providing  that  such  actions 
must  be  brought  within  twelve  months  from  the 
time  the  cause  of  '  action  accrued.  On  the  other 
hand,  it  is  contended  on  behalf  of  defendant,  San- 
ders, that  Section  4605  of  Shannon's  Code  applies 
to  the  plaintiff  in  this  case,  and  because  of  the 
provisions  of  that  section  plaintiff  should  have 
commenced  her  suit  within  twelve  months,  and  that 
for  her  failure  to  do  so  it  is  barred.  The  Code 
section    last    referred    to    is    as    follows: 

"Wi/e  May  Sue  and  Be  Sued,  when  Husband 
Deserts. — ^Where  a  husband  has  deserted  his  family, 
the  wife  may  prosecute  or  defend,  in  his  name, 
any  action  which  he  might  have  prosecuted  or 
defended;  she  may  also  sue  and  be  sued  in  her 
own  name  for  any  cause  of  action  accruing  sub- 
sequently   to    such    desertion." 

This  brings  us  to  the  -consideration  of  a  ques- 
tion that  appears  to  have  never  been  passed  on 
by  the  Courts  of  Tennessee,  and  a  question  on 
which  the  authorities  are  in  considerable  conflict  in 
other    jurisdictions. 

In  25  Cyc,  page  1254,  we  find  the  following 
language: 

"In  many  of  the  states  acts  have  been  passed 
removing  the  disabilities  of  married  women,  but 
upon     the     question     whether     these     acts     operate     to 
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repeal  by  implication  the  exception  as  to  coverture 
contained  in  the  general  statute  of  limitation,  the 
cases  are  not  in  accord.  One  line  of  authorities 
holds  that  they  have  this  effect;  another  line  takes 
the    contrary    view." 

Cases  are  cited  from  California,  Geaorgia,  Illinois, 
Indiana,  Maine,  Michigan,  New  York  and  Pennsyl- 
vania to  the  effect  that  the  statute  conferring 
power  on  a  married  woman  to  maintain  a  suit  in 
her  own  name  has  the  effect  of  abrogating  the 
saving  of  the  statutes  of  limitations  as  to  her, 
and  that  therefore  the  statute  of  limitations  runs 
in  such  cases;  while  cases  from  Arkansas,  Ken- 
tucky, Mississippi,  Missouri,  Xew  Jersey,  North 
Carolina,  Ohio,  Oregon  and  Canada  are  cited  as 
holding  that  the  saving  provision  in  favor  of 
married  women  is  still  operative,  and  the  action 
is  not  barred,  notwithstanding  the  right  of  the 
married    woman    to    maintain    suit. 

Because  of  the  importance  of  the  question  at 
issue  we  have  carefully  examined  the  various  cases 
referred  to  in  Cyc,  above  noted,  and  we  find 
that  many  of  them  turn  on  the  particular  lan- 
^age  used  in  the  statutes  of  the  respective  states. 
In  Arkansas,  for  instance,  we  find  that  the  case 
of  Memphis,  etc.,  B.  Co.  v.  Organ,  67  Ark.,  84 
(55  •  S.  W.,  952),  was  made  to  turn  on  the  exactt 
wording  of  the  statute  saving  to  married  women 
the  right  to  sue  after  the  marriage  relations  ceased. 
The    statute     preventing     the     bar     of     limitation,     as 
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recited  in  that  opinion,  gave  to  the  married 
woman  three  years  in  which  to  bring  her  suit 
^^after  diacoverture,"  rather  than  after  disability 
removed.  We  also  find  the  cases  of  Rowland  v. 
McOuire,  64  Ark.,  412  (42  S.  W.,  1068),  and 
Fox  V.  Drewryy  62  Ark.,  316  (35  S.  W.,  533), 
and  Hershy  v.  Latham,  42  Ark.,  305,  are  all 
made  to  turn  on  the  same  wording  of  the  statute 
saving  to  married  women  time  within  which  to 
bring    their    suits    "after    discoverture." 

On  the  other  hand,  in  the  case  of  Garland 
County  V.  Gaines,  47  Ark.,  558  (2  S.  W.,  460), 
a  statute  was  involved  which  gave  to  married 
women  sole  and  entire  control  of  their  property 
and  authorized  them  to  sue  and  be  sued  alone  in 
respect  thereto,  and  it  was  held  that  this  had  the 
effect  of  repealing,  as  .to  them,  by  implication,  a 
previous  statute  giving  to  married  women  and 
others  under  disability  time  within  which  to  bring 
suits    after    the    disability    to    sue    is    removed. 

The  Supreme  Court  of  Arkansas,  it  will  be  ob- 
served, in  the  cases  where  the  statute  of  limita- 
tions was  not  to  nm  until  after  discoverture,  held 
that  a  statute  giving  the  right  to  sue  during  cov- 
erture would  not  start  the  statute  of  limitations  to 
running;  while  a  statute  saving  to  married  women 
the*  right  to  bring  suits  after  disability  to  sue 
removed  would  be  repealed  or  abrogated  by  a  stat- 
ute conferring  on  them  the  right  to  sue  during 
coverture,     for    the    reason    that,     although    coverture 
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still  existed,  the  disability  to  sue  had  been  re- 
moved by  statute.  The  holdings,  in  any  event, 
are    logical. 

The  Tennessee  statute  saving  to  married  women 
the  right  to  sue,  and  thereby  preventing  the  run- 
ning of  the  statute  against  them,  it  will  be  seeji 
by  referring  to  Shannon's  Code,  Section  4448,  al- 
ready herein  copied,  provides  that  "such  person,'' 
including  married  women,  "may  commence  the  action 
after  the  removal  of  such  disability,*'  not  after 
discoverture.  So  to  the  extent  to  which  th0 
Arkansas  cases  are  applicable  here  they  favor  the 
position  that  plaintiff's  suit  is  barred,  rather  than 
militate  against  that  position,  as  would  appear 
from  the  class  of  cases  those  from  Arkansas  are 
placed    with    in    Cyc. 

In  the  Kentucky  casee  of  Higgins  v.  Stokes, 
116  Ky.,  664  (76  S.  W.,  834),  and  Stutyill  v. 
Chesapeake,  etc.,  R.  Co.,  116  Ky.,  659  (76  S. 
W.,  826),  the  Court  of  Appeals  of  Kentucky  held 
that  the  controlling  fact  with  the  statute  giving 
married  women  a  right  to  sue,  and  which  it  was 
claimed  repealed  the  saving  clause  in  favor  of 
married  women,  and  therefore  had  the  effect  of 
making  the  statutes  of  limitations  run  against  them, 
was  that  it  did  not  remove  all  disabilities  of 
married  women,  and  that,  notwithstanding  the  right 
of  a  married  woman  to  maintain  a  suit  in  her 
own  name,  she  was  still  under  the  dominion  and 
control    of    her    husband.      No    such    conditions    could 
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exist  under  the  statutes  of  Teimessee  now  under 
consideration,  because  Shannon's  Code,  Section  4505, 
which,  it  is  claimed,  has  the  effect  of  repealing 
the  statute  saving  the  right  to  sue  to  married 
women,  is  applicable  only  when  the  husband  has 
deserted  the  wife,  and  is,  of  course,  therefore  not 
under  his  dominion  and  control.  This  fact,  that 
the  Kentucky  statute  giving  to  married  women  the 
light  to  maintain  suit  still  left  her  under  her 
husband's  dominion  and  control,  was  the  controlling 
matter.  In  the  Higgins-Stokes  case  reference  is 
made  to  the  law  ^  laid  down  in  19  Am.  & 
Eng.  Ency.  of  Law  (2d  l!d.),  239,  approving  the 
rule  there  laid  down,  but  refusing  to  apply  the 
rule  to  the  conditions  existing  in  that  state  for 
the  reason  named,  viz.:  that  the  wife  was  still 
under    the    dominion    of    the    husband. 

The  proposition  in  the  Ency.  of  Law  referred 
to    is    as    follows: 

« 

"While  there  is  some  conflict  of  opinion  on  the 
subject,  the  decided  weight  of  authority  is  in 
favor  of  the  view  that  the  married  woman's  acts, 
removing  .  all  the  disabilities  of  married  women 
and  enabling  them  to  sue  and  be  sued  and  to 
contract  and  convey  as  if  they  were  not  married, 
ro|ieal  by  implication  the  clause  in  the  statute  of 
limitations  exempting  such  \70men  from  its  opera- 
tions, and  cause  the  statute  to  run  against  them 
as    if    they    were    single." 
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It  will  be  seen  the  rule  in  Kentucky  is  made 
to  depend  on  a  condition  that  does  not  exist  in 
Tennessee,  so  the  cases  from  that  state  can  have 
no    weight    in    determining    the    question    here. 

In  the  Missouri  case  of  Lindell  Real  Estate  Co, 
V.  Lindell  141  Mo.,  '61  (43  S.  W.,  368),  this 
language  is  used:  "While  it  is  true  that  by  the 
married  woman's  acts,  as  revised  in  1889,  a  mar- 
ried woman  in  this  state  has  been  emancipated,  to 
some  extent,  from  the  common-law  unity  of  hus- 
band and  wife,  and  now  stands  upon  advanced 
ground,  more  in  accordance  with  enlightened 
thought  and  justice,  yet  it  must  be  borne  in 
mind  that  the  statutory  enactments  just  alluded  to 
do  not  imdertake  to  confer  upon  married  women 
all  the  rights  and  powers  of  a  feme  sole.  For 
this  reason  we  are  persuaded  that  the  conclusion 
reached     bv     division     No.      2     in     Trockmorton     v. 

4' 

Pence,    supra    (121    Mo.,    50;    25    S.    W.,    843),    is 
but    just    and    sound." 

Thus  it  vnll  be  seen,  that  in  Missouri  as  in 
Kentucky,  the  statute  giving  to  married  women 
the  right  to  maintain  suits  in  their  own  name 
did  not  completely  remove  the  wife  from  the  do- 
minion of  the  husband,  and  this  was  likewise 
made  the  turning  point  of  the  Missouri  cases;  and 
wr  can  say  here,  as  we  said  of  the  statute  in 
Kentucky,  that  no  such  conditions  exist  in  Ten- 
nessee, and  .no  such  reasons  can  be  invoked.  So 
the    Missouri    cases    can    have    no    weight    here. 
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Without  takuag  up  and  further  pursuing  the 
cases  cited  to  the  effect  that  a  statute  conferring 
the  right  on  a  married  woman  to  sue  would  not 
repeal  or  abrogate  the  statute  reserving  that  right 
to  her  after  she  has  ceased  to  be  a  married 
woman,  we  can  say  that  we*  have  examined  all  of 
them,  and  while  some  base  their  holding  on  what 
is  to  us  the  unsatisfactory  ground  that,  while  the 
married  woman  might  sue  in  her  own  right,  she 
did  not  have  to;  and  while  still  others  base  their 
holdings  on  -the  ground  that  both  statutes,  that 
saving  the  right  to  sue  until  after  the  marriage 
relation  ceases,  and  that  giving  the  married  woman 
the  right  to  maintain  suit  in  her  oAvn  name  dur- 
ing coverture,  can  exist  together,  and  that  in  such 
case  there  can  be  no  repeal  by  implication,  we 
can  say  that  there  is  not  one  of  them  in  which 
the  statutes  are  so  set  out  as  that  the  full  import 
of  them  that  can  be  seen  that  cannot  be  distin- 
guished   from    the    statutes    of    Tennessee. 

On  the  other  hand,  in  every  instance  where  a 
statute  has  been  found  that  fully  emancipated 
married  women  from  the  dominion  of  their  hus- 
bands and  gave  them  a  right  to  sue  as  fully  as 
if  they  were  feme  sole,  and  in  which  the  right 
is  not  hampered  by  empowering  them  to  sue  after 
they  become  discoveret,  rather  than  after  disability 
removed,  the  Courts  have  held  that  the  removal  of 
the  disability  has  had  the  effect  of  starting  the 
statute    to    run. 
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For  cases  containing  lucid  and  satisfactory  pre- 
sentations of  the  question  here  involved  under  stat- 
utes^  similar,  in  effect,  to  those  existing  in  Ten- 
nessee, we  refer  to  the  following:  Gaatner  v.  Wal- 
rod,  83  111.,  171  (25  Am.  Keports,  369);  Hicks' 
Estate,  7  Pa.  Super.  Ct.,  274;  Bail  v.  Bullard, 
52  Barb.  (N.  Y.),  141;  Murphy  v.  /.  H.  Evans 
City  Steam  Laundry  Co.,  52  Neb.,  593  (72  N. 
W.,  960);  Brovm  v.  Cousens,  51  Me.,  301;  Ear- 
rer   v.    Wailner,    80    111.,    197. 

As  remarked  by  the  Supreme  Court  of  Tennes- 
see in  the  case  of  Cocke  v.  Owrrett,  7  Bax., 
360,  in  referring  to  Section  4505  of  Shannon's 
Code,  ^^the  last  clause  of  this  section  is  so  com- 
prehensive as  to  leave  no  doubt  that  in  such  a 
case  (where  the  husband  has  deserted  the  wife), 
the  wife  is  restored  to  all  the  rights  of  a  feme 
sole,  so  far  as  suing  and  being  sued  are  con- 
cerned." The  wife  then  being  a  /cme  sole  to  all 
intents  and  purposes,  in  so  far  as  her  rights  to 
sue  goes,  we  hold,  both  in  reason  and  on  author- 
ity, that  the  action  of  plaintiff  in  this  case 
against  the  officer,  the  defendant,  Lee  Sanders,  was 
barred    when    she    instituted    her    suit. 

It  follows  that  there  was  no  error  in  the  action 
of  the  Court  below,  and  the  judgment  of  that 
Court  is  affirmed,  and  plaintiff's  suit  dismissed  at 
her    costs. 
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A.    A.    Stewabt    Et   Al.   v.    Willie   Dr^kb   Et   Al, 

Writ    of    certiorari    denied    by    Supreme    Court. 

1.  Wnxa.    Oonstruoiian.    Legal  heirs. 

The  term  "legal  heirs,"  used  in  a  will  as  designating  the  parties 
who  are  to  take  the  remainder  of  lands  derised  to  A  for  life 
means  such  persons  as  would  take  as  heirs  of  a  life  tenant 
according  to  the  laws  of  descent 

2.  Sams. 

A  devise  of  real  estate  to  A  for  life,  and  at  A*s  death  to  be 
divided  among  his  "legal  heirs,"  is  a  devise  per  BtUrpes  and  not 
per  oapUa. 


From    Cheatham    CouirrY. 


Appeal  from  the  Chancery  Court  of  Cheatibiam 
County.     J.    W.    Stoutt,    Chancellor.' 

P.    H.    Duke   for   Complainants. 

J.  E.  Justice  and  H.  B.  Stout,  for  Defendants. 

Me.  Justice  ITall  delivered  the  opinion  of  the 
Court. 

The  question  arising  in  this  case  is  the  proper 
construction  of  the  second  clause  of  the  will  of 
Abner    Edwards,    deceased.       Said    clause    is    as    fol- 
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lows:  "I  bequeath  unto  my  daughter,  Mary  Jane 
Stewart,  to  her  separate  use  and  benefit,  my  creek 
farm,  lying  on  Sycamore  Creek,  in  Dist.  No.  1, 
of  Cheatham  County,  Tennessee,  containing  154 
acres,  to  have  and  to  hold  during  her  natural 
life,  and  at  her  death,  I  desire  that  said  tract 
of   land    be   equally    divided    among    her    legal   heirs." 

The  first  and  third  clauses  of  the  will  also  re- 
late to  a  disposition,  by  the  testator,  of  real  estate, 
and    are    as    follows: 

First.  "I  will  that  ray  wife,  Sallie  Edwards, 
have  to  her  use  and  benefit,  during  her  natural 
life,  the  tacts  of  land  on  which  1  now  reside,  in 
Dist.  No.  5,  of  Cheatham  County,  Tennessee,  con- 
taining 278  acres;  at  her  death,  I  desire  that  said 
tract  of  land  go  to  my  daughter,  Nancy  Ann 
Tennessee  Smith,  to  have  and  to  hold  to  her  sep- 
arate use  and  benefit,  during  her  natural  life,  and 
at  her  death,  that  said  land  be  equally  divided 
among    her    legal    heirs." 

Third.  "I  bequeath  unto  my  granddaughter,  Ver- 
sha  Edwards,  daughter  of  Joseph  W.  Edwards,  my 
river  bottom  farm,  lying  on  Cumberland  Kiver*,  in 
Dist.  No.  1,  of  Cheatham  County,  Tennessee,  con- 
taining 180  acres,  to  have  and  to  hold  to  her 
separate  use  and  benefit  during  her  natural  life, 
and  at  her  death,  I  desire  that  said  land  be  di- 
vided among  her  legal  heirs,  if  she  die  leaving 
her  own  children  or  descendants  of  her  children; 
but    if    she    leaves    none    such,    then    at    her    death, 
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I  desire  this  180  acres  river  bottom  tract  to  be 
equally  divided  between  my  daughters,  Mary  J. 
Stewart  and  Nancy  A.  T.  Smith,  to  have  and  to 
hold  during  their  natural  lives,  and  then  to  be 
divided  among  their  l^al  heirs.  The  heirs  of 
Mary  J.  Stewart  receiving  one-half,  and  the  heirs 
of  Nancy  A.  T.  Smith  receiving  the  other  half 
of  said  180-acre  tract,  and  in  the  event  that  Ver- 
sha  Edwards  dies  leaving  no  children  of  her  own, 
nor  descendants  of  such,  and  my  daughters,  neither 
one  of  them,  should  survive  her,  it  is  my  desire 
that  said  180-acre  tract  of  land  be  divided  among 
the  heirs  of  Mary  J.  Stewart  and  Nancy  A.  T. 
Smith,  the  heirs  of  Mary  Jane  receiving  one-half, 
and  the  heirs  of  Nancy  Ann  Tennessee  receiving 
the  other  half;  and  in  the  event  that  Versha  Ed- 
wards dies  leaving  no  such  descendants,  as  above 
mentioned,  and  one  of  my  daughters  should  sur- 
vive her  and  the  other  should  not,  I  wish  the 
surviving  daughter  to  take  one-half  of  said  180- 
acre  tract,  to  her  use  and  benefit  during  her  nat- 
ural life,  then  to  be  divided  among  her  legal 
heirs,  the  other  half  going  to  the  l^al  heirs  of 
my    daughters    who    did    not    survive    Versha." 

The  question  to  be  determined  is,  whether  the 
heirs  of  Mary  Jane  Stewart  took  the  land  devised 
by  the  second  clause  of  the  will  per  stirpes  or 
per    capita* 

The  life  tenant,  Mrs.  Mary  J.  Stewart,  was  sur- 
vived   by     five     children,     to-wit:       A.     A.     Stewart, 
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James  E.  Stewart,  A.  W.  Stewart,  Mrs.  J.  T. 
Eatherly,  and  Mrs.  Lillie  Bobbitt.  Three  of  the 
children  of  said  life  tenant  died  during  her  life- 
time, and  after  the  death  of  the  testator,  to- wit: 
Mrs.  L.  E.  Harris,  Mrs.  E.  R.  Maxey,  and  a 
son,    C.    C.    Stewart. 

Mrs.  L.  E.  Harris  left  surviving  her  seven  chil- 
dren, to-wit:  Effie,  Gertrude,  Avery,  Baxter,  Hugh, 
Katherine  and  Geneva,  all  of  whom  are  defend- 
ants   to    this    suit. 

Mrs.  Maxey  left  surviving  her  two  children,  to- 
wit:    Pearl    and    Edna. 

C.  C.  Stewart^  the  son,  left  surviving  him  six 
children,  to-wit:  Mrs.  Eva  Drake,  Mrs.  Willie 
Drake^i  Lawrence,  Euth,  Nina  and  Mary  Stewart. 
The  children  both  of  Mrs.  Maxey  and  C.  C.  Stew- 
art are  likewise  made  defendants  to  the  bill  as 
well  as  the  husbands  of  the  two  Drake  women. 
Mrs.  Willie  Drake  and  Mrs.  Eva  Drake  were  both 
adults  at  the  time  of  the  filing  of  the  bill.  The 
other  defendants  were  minors,  and  are  represented 
by   ffuardian   ad    litems. 

It  is  *the  contention  of  the  complainants  who 
filed  the  bill  that  the  title  to  the  land  ii;ivolved 
in  the  second  clause  of  the  will  vested,  at  the 
death  of  the  testator,  in  the  eight  children  of 
Mfs.  Mary  J.  Stewart.  This  was  likewise  the 
contention  of  the  defendants,  Edna  Maxey  and 
Pearl  Maxey,  through  their  guardian  ad  litem,  H. 
B.     Stout.       The     other     minor     defendants,     through 
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their  guardian  ad  litems,  contend  that  the  second 
clause  of  the  will  provides  for  a  per  capita  divi- 
sion among  all  the  children  and  grandchildren  of 
Mary  J.  Stewart,  deceased,  to  take  place  at  her 
death    among    those    who    survive    her. 

The  record  shows  that  during  the  lifetime  of 
Mrs.  I..  £.  Harris  she  and  her  husband,  the  com- 
plainant, L.  E.  Harris,  by  deed,  conveyed  the  in- 
terest of  Mrs.  Harris  to  the  complainants,  A.  A. 
Stewart  and  E.  R.  Maxey,  .  and  that  Mrs.  Lillie 
Bobbitt  and  her  husband  likewise  conveyed  Mrs. 
Bobbitt's    interest    to    the    same    parties. 

The  Chancellor  held  the  sale  of  the  interest  of 
Mrs.  Harris  to  be  void,  because  she  died  before 
the  death  of  the  life  tenant,  and  before  any  in- 
terest in  the  land  was  vested  in  her.  He  held 
the  sale  of  Mrs.  Bobbitt  and  her  husband  of  her 
interest  valid,  because  she  survived  the  life  tenant, 
and  this  portion  of  the  decree  is  not  appealed 
from    by    these    complainants. 

The  Chancellor  further  held  that  under  a  proper 
construction  of  the  second  clause  of  the  will,  the 
complainants  and  defendants  in  interest*  took  the 
land  per  stirpes*  In  other  words,  that  those  con- 
stituting the  '^egal  heirs"  of  Mary  J.  Stewart  at 
the  time  of  her  death  took  tlie  land  according  to 
the  laws  of  descent,  and  that  the  word  "equally" 
used  in  second  clause  was  intended  by  the  testar 
tor    to    mean    equality    before    the    law. 

From    this    decree    of    the    Chancellor    all    the    mi- 
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nor  defendants,  except  the  defendants,  Edna  Maxey 
and  Pearl  Maxey,  through  their  guardian  ad  litems, 
tave    perfected    an    appeal    to    this    Court. 

The  defendants  appealing  insist  that  the  Chan- 
cellor erred  in  holding  that  the  will  passed  the 
land  mentioned  in  said  clause  per  stirpes  and  not 
per  capita.  In  other  words,  they  insist  that  the 
term,  ^Qegal  heirs,"  denotes  a  class  of  persons, 
though  not  named,  who  each  take  an  equal  share 
in  the  land  devised,  without  regard  t«  the  degree 
of    relationship    which    they    bore    to    the   life    tenant 

In  the  case  of  Farley  v.  Farley,  13  Cates,  327, 
our  Supreme  Court  said:  "A  devise  to  the  'heirs' 
of  a  named  person,  whether  the  testator  or  an- 
other, is,  ordinarily,  in  the  absence  of  any  expres- 
sion showing  a  contrary  intention,  taken  as  a  di- 
rection for  a  distribution  per  stirpes/'  "The  pre- 
sumption is  always  in  favor  of  a  division  per 
stirpes,  of  the  gift  is  to  the  heirs  of  two  or 
more  persons,  or  two  persons  and  the  heirs  of 
others."  2  Underbill  on  Wills,  page  835,  Section 
624.  "In  case  of  a  devise  to  A,  a  living  per- 
son, and  also  other  heirs  of  B,  who  is  deceased 
.  .  .  the  division  will  be  per  stirpes.**  Id. 
"Also  where  the  devise  is  to  A,  B,  and  C,  and 
the  heirs  of  D,  equally."  Ricks  v.  Williams  & 
Taylor,  16  N.  C,  3 ;  Balcom  v.  Haynes,  14  Al- 
len   (Mass.),    204. 

In     the     case    of    Farley     v.     Farley,     supra,     the 

28 
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Court  said:  "The  rule  is  different  in  this  State, 
where  the  word  'heirs'  can  be  construed  as  chil- 
dren, or  where  there  are  other  words  indicating 
individuals." 

It  is  also  clear  from  the  above  language  of  our 
Supreme  Court  that  where  the  word  "heirs''  can 
be  construed  to  mean  children,  or  where  there  are 
other  words  indicating  individuals,  whether  such 
children  or  individuals  are  named  or  not,  it  will 
be  held  that^  they  take  per  capita  and  not  per 
stirpes. 

In  all  the  authorities  cited  by  appellants  in 
support  of  their  contention  that  those  constituting 
the  "legal  heirs"  of  Mary  Jane  Stewart  at  the 
time  of  her  death,  take  the  land  per  capita  and 
not  per  stirpes^  the  language  of  the  will  to  be 
construed  used  language  indicating  children  or  in- 
dividuals. 

In  the  case  of  Batter  field  v.  Mays,  11  Hum., 
58,  cited  by  appellants  in  support  of  their  con- 
tention, the  language  of  the  will  was:  "I  lend  to 
my  daughter,  Bettie  ^lays,  one  negro  girl  named 
Lettuce,  during  her  natural  life,  and  after  her 
death,  she  and  her  increase  to  be  equally  divided 
between  her  daughters."  In  that  case  daughters 
of  the  life  tenant  were  named,  and  under  the  hold- 
ings of  our  Court  would  take  the  property  per 
capita. 

In  the  case  of  Puryear  v.  Edmondson,  4  Heis., 
48,    relied    on    by    appellants.      In    that    case    the  tes- 
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tator  directed  his  property  to  be  sold,  and  after 
the  death  of  his  wife,  to  be  equally  divided  be- 
tween the  children  of  his  brother,  John  Winstead, 
and  his  nephew,  John  Koning,  his  sister.  Mason 
Wilson,  and  the  children  of  said  Mason  Wilson 
each  one  to  have  an  equal  share.  In  that  case 
a  distribution  per  capita  was  decreed  because  a 
portion  of  the  takers  were  named,  and  the  others 
were    designated    by    the    word    "children." 

In  Nichols  v.  Outhrie,  1  Gates,  537,  also  cited 
by  appellants,  the  will  of  the  testator  gave  to  his 
granddaughter  a  tract  of  land  during  her  life,  and 
provided  that  at  her  death  all  of  said  property 
should  be  equally  divided  among  the  children  of 
the  said  granddaughter  then  living,  or  the  descend- 
ants of  children.  So  in  that  case  the  word  "chil- 
dren" was  again  used,  and  while  the  question  in 
that  case  was  not  up  for  decision,  it  is  quite 
clear  that  the  children  of  the  granddaughter  would 
have  been  entitled  to  a  distribution  per  capita,  if 
the  Court  had  been  called  on  to  decide  the  man- 
ner   in    which    they    would    take    the    property. 

In  the  case  of  Sanders  v.  Byron,  4  Gates, 
476,  the  will  gave  the  property  to  Virginia  Sto- 
vall  during  her  life,  and  provided  that  at  her 
death  it  should  go  to  her  children.  In  that  case 
the    word    "children"    was    again    used. 

Next  cited  by  appellants  is  the  case  of  Beasley 
V.  Jenkins,  2  Head,  191.  In  that  case  the  testa- 
tor   gave    his    land    to    his    brother    during    his    life, 
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and  provided  that  at  his  brother's  death  it  should 
be  sold,  and  the  proceeds  divided  equally  between 
all  of  the  testator's  brothers'  and  sisters'  children. 
So,  in  this  case  "children'*  were  again  named  as 
a    class. 

So  it  may  be  seen  from  these  authorities  that 
the  takers  of  the  remainder  interest  in  each  case 
were  either  children  or  individuals  designated  by 
name.  While  in  the  case  we  have  under  consid- 
eration no  individuals  are  named  as  the  takers  of 
the  remainder  of  the  tract  of  land  mentioned  in 
the  second  clause  of  the  will,  nor  do  the  words, 
"legal  heirs,"  in  our  opinion,  indicate  alone  the 
children  of  the  life  tenant,  but  we  think  the  words, 
"legal  heirs,"  as  used  by  the  testator  in  the  sec- 
ond clause  of  the  will,  were  intended  to  include 
those  upon  whom  the  law  casts  the  estate  imme- 
diately upon  the  death  of  the  ancestor.  In  other 
words,  they  denote  those  who  would  be  entitled  to 
inherit  real  estate  of  the  deceased  ancestor  by  de- 
scent, if  she  had  died  intestate.  These  persons 
might  be  children,  or  might  be  persons  of  a  re- 
moter   degree    of    kinship    than    children. 

In  the  case  of  Forrest  v.  Porch,  16  Pickle, 
303,  the  Court  said  in  speaking  of  "heirs  at  law:" 
"They  are  kindred  by  blood  of  a  deceased  intes- 
tate who  inherit  his  land,  those  upon  whom  the 
law  of  .descent  casts  his  title."  In  that  case,  the 
will  gave  to  the  wife  of  the  testator  a  certain 
tract,    or    parcel,    of    land,    to    have    and    to    hold    as 
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long  as  she  lived,  and  provided  that  at  her  death 
it  should  be  divided  between  the  "heirs  at  laV 
of  the  testator.  It  was  held  that  the  words  "heirs 
at  law"  included  all  persons  who,  in  the  absence 
of  a  will,  would  be  in  that  relation  to  the  testa- 
tor at  the  particular-  time,  and  that  all  who  were 
included  took  per  stirpes,  according  to  the  statutes 
of    descent. 

In  the  case  of  Kelley  v.  Vigas,  112  HI.,  235, 
the  testator  directed  that  the  remainder  of  his 
estate  should  be  equally  divided  among  his  "heirs." 
It  was  held  that  they  took  per  stirpes.  ^  In  that 
case     the     Court     said:       "It     will     be     observed    the 

m 

devise  of  the  remainder  of  the  estate,  after  the 
determination  of  the  life  estate  first  created,  is  to 
a  class  of  persons  —  that  is,  to  the  'heirs  at  law' 
of  the  testator.  To  ascertain  who  are  included 
in  the  class  designated  as  'heirs  at  law,'  reference 
must  be  had  to  the  statute  of  this  State  regulat- 
ing descents  and  distribution  of  estates.  The  rule 
established  by  the  decision  of  this  Court  in  Rich- 
ards v^  Miller,  62  111.,  417,  is  when  the  statute 
is  invoked  "to  ascertain  the  persons  who  take  de- 
vise or  bequest  by  a  general  description,  its  pro- 
visions as  to  the  quantity  each  shall  take  must 
also  be  observed."  Basset  v.  Granger,  100  Mass., 
348;    Boskin's    Appeal,    3    Penn.    St.,    304. 

"The  presumption  in  favor  of  a  per  capita  dis- 
tribution yields  readily  in  favor  of  a  faint  indi- 
cation    of     an     intention     of     the     testator     that     the 
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distribution  shall  bo  per  stirpes/*  Am.  &  Eng. 
Enc.    L.,    2    Ed.,    Vol.    30,    733; 

In  the  case  of  Alexander,  ExW.,  v.  Wallace  et 
al.,  8  Lea,  574,  the  Court  said:  "And  if  it  can 
be  fairly  gathered  from  the  will  that  the  testator 
intended  that  his  property  should  go  according  to 
the  statutes  of  descent  and  distribution,  even  the 
express  use  of  the  words,  'equally  divided,'  or 
'share  and  share  alike,'  will  not  change  the  result. 
Fielder  v.  Ashworth,  L.  K.,  20  Eq.,  410;  Hollo- 
way  V.  Radcliffe,  23  Beav.,  163;  Booth  v.  Vicars, 
1  Coll..  C.  C,  6;  Flinn  v.  JivMns,  1  CoU.  C, 
C, '  365 ;    King    v.    Savage, .  121    Mass.,    303. 

At  last,  but  very  few  authorities  afiford  us  much 
light  upon  the  question  involved,  because,  in  prac- 
tically all  the  cases  to  which  we  have  been  cited, 
and  have  examined,  the  wills  construed  therein  did 
not  contain  language  either  identical  with  or  simi- 
lar to  the  language  used  in  the  will  to  be  con- 
strued, and,  therefore,  we  have  found  the  question 
not    without    difficulty. 

We  are  of  opinion,  however,  that  it  was  the 
intention  of  the  testator  that  those  answering  the 
description  of  "legal  heirs"  of  Mary  Jane  Stew- 
art, upon  her  death,  should  take  the  land  men- 
tioned in  the  second  clause  of  the  will  per  stirpes. 
That  is,  according  to  the  law  of  descent,  and  .that 
the  word  "equally"  •  as  used  by  the  testator  should 
be  interpreted  to  mean  that  the  testator  -desired 
that     equality     should     be     observed     in     making     the 
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distribution  according  to  the  law  of  descent,  and 
does  not  mean  .  equality  as  to  shares  in  the  prop- 
erty to  be  distributed,  and,  therefore,  is  not  of 
sufficient  legal  importance  to  pass  the  property  in 
accordance  with    the    contention    of    appellants. 

That  it  was  the  intention  of  the  testator  that 
the  land  devised  in  the  second  clause  of  his  will 
should  be  shared  by  those  constituting  the  "legal 
heirs"  of  Mary  Jane  Stewart  at  her  death,  accord- 
ing to  the. .  law  of  descent,  and  not  in  equal 
shares,  regardless  of  the  degree  of  relationship  which 
they  might  bear  to  the  life  tenant,  is  shown  by 
the  language  of  the  testator  used  in  the  third 
clause  of  his  will,  in  which  he  devises  to  his 
granddaughter,  Versha  Edwards,  a  tract  of  land 
containing  180  acres,  "to  have  and  to  hold  to  her 
separate  use  and  benefit  during  her  natural  life," 
and  then  said  clause  further  provides:  "And  at 
her  death  I  desire  that  said  land  be  divided  among 
her  legal  heirs,  if  she  die  leaving  her  own  chil- 
dren or  descendants  of  children;  but  if  she  leaves 
none  such,  then  at  her  death  I  desire  this  180-acre 
river  bottom  tract  to  be  equally  divided  between 
my  daughters,  Mary  J.  Stewart  and  Xancy  A.  T. 
Smith,  to  have  and  to  hold  during  their  natural 
lives,  and  then  to  be  divided  among  their  'legal 
heirs/  The  heirs  of  Mary  J.  Stewart  receiving 
one-half,  and  the  heirs  of  Xancv  A.  T.  Smith 
receiving  the  other  half  of  said  180-acre  tract; 
and    in    the    event    that    Versha    Edwards    dies    leav- 
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ing  no  children  of  her  own,  nor  descendants  of 
such,  and  my  daughters,  neither  one-  of  them,  should 
survive  her,  it  is  my  desire  that  said  180-acre 
tract  of  land  be  divided  among  the  heirs  of  Mary 
J.  Stewart  and  Nancy  A.  T.  Smith,  the  heirs  of 
Mary  Jane  receiving  one-half  and  the  heirs  of 
Nancy  Ann  Tennessee  receiving  the  other  half ; 
and  in  the  event  that  Versha  Edwards  dies  leav- 
ing no  such  descend  an ta,  as  above  mentioned,  and 
one  of  my  daughters  should  sun'ive .  her  and  the 
other  should  not,  I  wish  the  surviving  daughter 
to  take  one-half  of  said  l&O-acre  tract  to  her  use 
and  benefit  during  her  natural  life,  then  to  be 
divided  among  her  ^egal  heirs,'  the  other  one-half 
going  to  the  'legal  heirs'  of  my  daughter  who  did 
not    survive    Versha." 

It  will  be  observed  that  in  this  clause  of  the 
will,  upon  the  death  of  Versha  Edwards,  the  tes- 
tator directs  that  the  land  sh^U  be  divided  amons^ 
the  "legal  heirs"  of  the  said  Versha  if  she  die 
leaving  her  own  children,  or  descendants  of  chil- 
dren. By  this  language,  it  is  manifest  that  the 
testator  intended  that  the  children,  or  descendants 
of  such  children,  of  Versha  Edwards,  should  take 
the  land  according  to  the  law  of  descent.  But  if 
the  said  Versha  Edwards  should  die  without  leav- 
ing ^  children,  or  descendants  of  children,  then  the 
land  is  to  be  equally  divided  between  the  daugh- 
ters of  the  testator,  Mary  J.  Stewart  and  Nancy 
A.    T.    Smith,    during    their    lives,    and    then    to    be 
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divided  among  their  "legal  heirs."  Then  the  tes- 
tator provides  in  apt  and  effective  words  how  the 
"legal  heirs"  of  these  two  daughters  shall  take,  to- 
wit:  "The  heirs  of  Mary  J.  Stewart  shall  receive 
one-half,  and  the  heirs  of  l^ancy  A.  T.  Smith 
shall  receive  the  other  half  of  the  said  180-acre 
tract."  Then  said  clause  provides  that  if  neither 
of  said  daughters  should  survive  the  said  Versha 
Edwards,  he  directs,  in  that  event,  that  the  180- 
acro  tr&ct  shall  be  divided  among  the  "heirs"  of 
Mary  J.  Stewart  and  Nancy  A.*  T.  Smith.  Again, 
directing  by  effective  words  that  import  no  uncer- 
tain meaning,  how  the  "heirs"  of  these  two  daugh- 
ters shall  take,  to-wit:  "The  heirs  of  Mary  Jane 
receiving  one-half,  and  the  heirs  of  Nancy  Ann 
Tennessee  receiving  the  other  half."  Then  said 
clause  further  provides  that  upon  the  death  of 
Versha  Edwards  without  children,  or  descendants 
of  children,  and  upon  the  death  of  either  of  the 
daughters  named,  the  testator  directs  that  the  sur- 
viving daughter  shall  take  one-half  of  the  ISO-acre 
tract  for  life,  then  to  be  divided  among  her  "legal 
heirs,"  the  other  half  to  be  divided  among  the 
"legal  heirs"  of  the  daughter  who  did  not  survive 
the    said    Versha    Edwards. 

It  is  manifest  from  these  provisions  that  it 
was  clearly  the  intention  of  the  testator  that  the 
distributions  to  be  made  among  the  "legal  heirs" 
of  the  two  named  daughters,  in  the  event  it  should 
become    necessary    to    make    such    distributions,   should 
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be  according  to  the  law  of  descent  then  and  now 
in  force  in  this  State,  and  in  each  instance  where 
the  intention  of  the  testator  calls  for  an  equal 
division  of  t6e  tract  of  land  mentioned  in  said 
third  clause  between  any  of  the  persons  named 
therein,  certain  and  effective  words  are  used  to 
denote  the  intention  of  the  testator  as  to  the  shares 
they    are    to    take. 

From  the  whole  context,  of  the  bill  we  are  of 
opinion  that  the  Chancellor  was  correct  in  holding 
that  a  proper  construction  of  the  second  clause 
called  for  a  division  of  the  land  therein  devised 
among  those  constituting  the  "legal  heirs"  of  Mary 
Jane  Stewart,  at  her  death,  per  stirpes,  or  accord- 
ing   to    the    law    of    descent    in    force    in    this    State. 

It,  therefore,  follows  that  the  decree  of  the  Chan- 
cellor is  affirmed,  and  the  record  showing  that  the 
bill  was  also  filed  for  a  partition  of  the  land  in- 
volved, the  cause  will  be  remanded  to  the  Chan- 
cery Court  of  Cheatham  County  to  be  further 
proceeded  with,  and  the  costs  incident  to  this  ap- 
peal   will      be    taxed    to    the    appellants. 
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Tennessee     Coal,     Ibon     &     Railboad     Co.     v.     J. 

P.    Watts. 

1*  Damages  vo&  Pebsonal  Injttbibs  Resulting  in  Death. 

A  father  who  as  administrator  for  his  minor  son  and  as  his  bene- 
ficiary brings  suit  nnder  Section  402&  Shannon's  Code  and  re- 
covers jtldg^lent  Is  precluded  (from  bringing  another  and  dis- 
tinct action  for  loss  of  serylces,  loss  of  time  and  expense  in- 
curred between  the  date  of  the  Injnry  and  the  death  of  the 
son. 

2.  Same.    For  injuries  resulting  in  death  one  action  is  given. 

In  this  one  action  the  father  must  bring  forward  all  the  dam- 
liges  recoverable  in  such  cases. 

8.  Same.    Former  suU. 

A  judgment  in  a  suit  brought  by  the  father  as  administrator 
and  sole  beneficiary  is  a  complete  bar  to  a  new  suit  brought 
by  him  individually  for  medical  expenses,  loss  of  time  and  loss 
of  services. 


Feom    Mabion    County. 


Appeal    in    error    from    the    Circuit    Court    of    Ma- 
rion   County.      M.    M.    Allison,    Judge. 

L.    M.    Speabs    for    Plaintiff    in    Error. 

J.    W.    MoBBisoN    and    Robebt    T.    Camebon    for 
Defendant    in    Error. 

Mb.    Justice    Hall  -delivered    the    opinion    of    the 
Court. 
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This  was  an  action  instituted  by  the  defendant 
in  error,  J.  P.  Watts,  against  the  Tennessee  Coal, 
Iron  &  Railroad  Company,  before  a  justice  of 
the  peace  of  Marion  County  on  April  14,  1909, 
for  damages  for.  injuries  to  his  minor  son,  Willie 
Watts,    and    which    resulted    in    his    death. 

The  plaintiff  in  error  filed  two  pleas  before  the 
Justice    of    the    Peace    to    said    action,    as    follows: 

I. 

A  plea  of  res  adjudicata,  stating  that  the  cause 
of  action  stated  in  the  warrant  had  been  recov- 
ered upon  in  a  former  suit  in  the  Circuit  Court 
of  Marion  County,  styled  "J.  P.  Watts,  adminis- 
trator, against  the  Tennessee  Coal,  Iron  &  Rail- 
road   Company." 

II. 

That  the  defendant  in  error  was  undertaking  to 
split    his    cause    of    action. 

Upon  the  trial  before  the  Justice  of  tfie  Peace, 
a  judgment  was  rendered  in  favor  of  the  plaintiff 
in    error,     and    the    suit    below    was    dismissed. 

Thereupon  the  defendant  in  error  appealed  said 
cause  to  the  Circuit  Court,  and  in  the  Circuit 
Court  moved  to  be  permitted  to  amend  the  war- 
rant so  as  to  sue  for  medical  expenses  he  had 
b(jen  forced  to  pay  for  having  said  minor  son 
treated,  and  for  defendant  in  error's  loss  of  time 
which  he  had  been  forced  to  sustain  in  giving 
the    injured    boy    attention    between    the    date    of    his 
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injury  and  the  date  of  his  death  restdting  there- 
from, which  motion  was  allowed  by  the  Court, 
and    the    warrant    amended    accordingly. 

Thereupon  the  plaintiff  in  error,  by  leave  of 
the  Court,  interposed  the  plea  of  the  statute  of 
limitations  of  one  year  to  said  action.  In  lieu 
of  evidence  there  was  introduced  upon  the  trial 
of  the  cause  in  Circuit  Court  a  stipulation  of 
counsel,    which    is    in    words    and    figures    as    follows: 

"In  this  cause,  in  order  to  save  cost,  it  is 
agreed    as    follows : 

"First.  That  J.  P.  Watts  is  the  father,  or 
was  the  father,  of  Willie  Watts,  deceased,  a  minor 
under    the    age    of    21    years. 

"Second.  That  Willie  Watts  came  to  his  death 
by  being  run  over  negligently  by  one  of  the  cars 
of    the    Tennessee    Coal,    Iron    &    Bailro&i    Company. 

"Third.       That    in    the    Circuit    Court    of    Marion 

County,     Tenn.,     at    the    term,    an    action 

was  commenced  by  J.  P.  Watts  as  administrator 
of  the  estate  of  Willie  Watts,  deceased,  to  recover 
of  the  Tennessee  Coal,  Iron  &  Eailroad  Company 
the  damage  for  the  wrongful  and  negligent  killing 
of  the  said  Willie  Watts,  deceased,  and  that  at 
the  April  term,  1909,  of  said  Circuit  Court  for 
Marion  County,  said  cause  was  tried  before  a 
jury,  and  said  jury  returned  a  verdict  for  $1,200 
and  the  cost,  and  that  a  judgment  was  entered 
upon  said  verdict,  which  was  not  appealed  from 
nor    vacated    in.  any    manner. 
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"Fourth.  That  said  J.  P.  Watts  was  the  ad- 
ministrator   of    the    estate    of    Willie    Watts,  deceased. 

"Fifth.  It  is  further  agreed  that  the  said  J. 
P.  Watts  expended  the  sum  of  $200  for  medical 
attention  to  his  son  after  the  injury  and  before 
the  death  of  the  said  Willie  Watts  in  an  effort 
to  save  his  life,  and  lost  time  from  his  labor 
and    incurred    other    expenses    to    the    extent    of    $50. 

"Sixth.  It  is  further  agreed  that  this  agree- 
ment and  state  of  facts  can  be  used  as  evidence 
in  the  trial  before  any  Justice  of  the  Peace,  or 
before  any  appellate  Court  to  which  said  cause 
may  be  appealed.  lUspondents  may  prove  the  ac- 
count   less    than    $250    on    trial." 

There  was  also  introduced  a  copy  of  the  decla- 
ration in  the  case  of  J.  P.  Watts,  administrator, 
against    the    plaintiff    in    error    in    the    Circuit  Court. 

The  cause  was  then  tried  by  the  Judge  with- 
out the  intervention  of  a  jury,  and  judgment  ren- 
dered in  favor  of  the  defendant  in .  error  for 
$250    and    the    costs    of    suit. 

Motions  for  a  new  trial  and  in  arrest  of  judg- 
ment being  made  and  overruled,  plaintiff  in  error 
has  prayed  and  perfected  an  appeal  in  the  nature 
of  a  writ  of  error  to  this  Court,  and  has  as- 
signed  errors  to  the  action  of  the  Court  as  fol- 
lows: 

I. 

The  Court  erred  in  holding  that  the  pleas  of 
res    adjudicata    was    not    good    and    that    the    defend- 
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ant  in  error  was  precluded  from  recovering  in 
this  cause,  because  of  the  recovery  in  the  cause 
of  J.  P.  Watts,  administrator,  against  the  Tennes- 
see   Coal,    Iron    &    Railroad    Company. 

11. 

The  Court  erred,  in  not  sustaining  plaintiflF's  in 
error  second  plea,  and  holding  that  the  plaintiff 
could  sue  and  recover  as  administrator,  and  then 
in  his  own  right  in  the  same  cause  of  action, 
and    not    allowing    him    to'  split    the    cause  of  action, 

III. 

The  Court  erred  in  not  dismissing  said  action, 
because  the  record  shows  that  the  cause  of  action 
for  which  the  suit  in  the  warrant  as  amended 
was  barred  by  the  statute  of  limitations  of  one 
year. 

The  foregoing  assignments  present  the  questions 
to    be    determined    upon    this    appeal. 

It  is  manifest  from  the  stipulation  of  counsel 
appearing  in  the  record  that  the  defendant  in  error, 
as  administrator,  instituted  suit  in  the  Circuit  Court 
of  Marion  County  for  damages  growing  out  of 
the  same  identical  cause  of  action,  and  recovered 
a  judgment  for  $1,200  of  the  plaintiff  in  error, 
and  that  said  judgment  was  entered  upon  the 
minutes  of  that  Court,  and  was  not  appealed  from 
nor  vacated  or  set  aside,  but  was  and  is  a  final 
judgment    in    said    cause. 
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!N'ow,  the  question  is,  did  not  that  action  and 
recovery  preclude  the  defendant  in  error  from 
bringing  a  second  action  for  the  same  wrong  or 
cause  of  action  complained  of  in  the  original  suit 
in  the  Circuit  Court?  We  are  of  the  opinion 
that  it  does.  That  there  ia  but  one  right  of 
action    given    him    under    the    statute. 

To  sustain  this  view  we  refer  to  Acts  of  1883, 
Chapter  186,  brought  into  Shannon's  Code,  Section 
4029,  which  we  think  is  conclusive  of  this  ques- 
tion,   and    is    as    follows:   ' 

"Measure  of  Damages — ^Where  a  person's  death 
is  caused  by  the  wrongful  act,  fault,  or  •  omission 
of  another,  and  suit  is  brought  for  damages,  as 
provided  for  by  Sections  4025  and  4027,  inclusive, 
the  party  suing  shall,  if  entitled  to  damages,  have 
the  right  to  recover  for  the  mental  and  physical 
suffering,  loss  of  time,  and  necessary  expenses  re- 
sulting to  the  deceased  from  the  personal  injuries, 
and  also  the  damages  resulting  to  the  parties  for 
whose  use  and  benefit  the  right  of  action  survives 
from  the  death  consequent  upon  the  injuries  re- 
ceived." 

It  is  quite  clear  from  the  foregoing  statute  the 
defendant  in  error  had  the  right  to  recover  for 
the  mental  and  physical  suffering,  loss  of  time, 
and  necessary  expenses  resulting  to  the  deceased 
from  the  personal  injuries,  and  also  the  damages 
resulting  to  the  parties  for  whose  use  and  benefit 
the     right   'of    action     survives     from     the     death     in 
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consequence  of  the  injuries  received.  The  defend- 
ant in  error  would  be  the  beneficiary  in  the  cause 
of  action  for  the  wrongful  killing  of  his  son,  and 
would,  without  doubt,  be  entitled  to  the  recovery 
under    the    law. 

In  the  case  of  League  v.  Railroad,  7  Pickle, 
461,  the  Supreme  Court,  in  discussing  this  very 
question,  uses  this  language:  "One  action  is  given. 
In  it  all  the  damages,  resulting  either  to  the  de- 
ceased and  to  those  for  whose  benefit  the  action 
may  be  prosecuted,  are  to  be  recovered.  The  only 
effect  of  the  Act  is  to  enlarge  the  right  of  per- 
sons suing,  so  as  to  permit  the  recovery,  of  the 
damages  peculiar  to  the  widow  and  children,  to- 
gether with  the  damages  which  the  deceased  might 
have  recovered  for  his  own  benefit,  and  on  account 
of    his    own    suffering    and    loss." 

This  same  rule  or  principle  of  law  was  again 
laid  down  in  Railroad  v.  Johnson,,  13  Pickle,  670, 
by  the  Court,  and  the  case  of  Loa</ue  v.  Railroad 
is  cited  and  approved.  Also  Railroad  v.  Leazer, 
11    Cates,    12. 

We  are,  therefore,  of  the  opinion  that  the  de- 
fendant in  error  is  not  entitled  to  but  one  recov- 
ery for  the  same  cause  of  action.  lie  is  given 
but  one  right  of  action  under  the  statute  where 
the  injuries  result  in  death,  and  that  right  of 
action  is  given  under  the  Act  of  187,  Chapter 
78,     Section     1,     and    brought     into    Shannon's     Code 

24 
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at  Section  4025,  and  is  as  follows:  "The  right 
of  action  which  a  person  who  dies  from  injuries 
received  from  another,  or  whose  death  is  caused 
by  the  wrongful  act,  omission,  or  killing  by  an- 
other, would  have  had  against  the  wrongdoer  in 
case  death  had  not  ensued,  shall  not  abate  or  be 
extingnuished  by  his  death,  but  shall  pass  to  his 
widow,  and,  in  case  there  is  no  widow,  to  his 
children  or  to  his  personal  representative,  for  the 
benefit  of  his  widow  or  next  of  kin,  free  from 
the    claims    of    creditors." 

If  an  action  is  instituted  upon  that  right,  and 
a  recovery  had,  it  will  preclude  any  further  re- 
covery. He  is  held  to  have  recovered  all  the 
damages  growing  out  of  said  cause  of  action.  He 
will  not  be  permitted  to  split  his  cause  of  action 
by  bringing  separate  suits  for  the  various  elements 
of    damages    which    he    is    entitled    to    recover. 

The  medical  expenses  and  loss  of  time  incurred 
by  the  father  in  nursing  and  having  the  son 
treated  in  an  effort  to  save  his  life  between  the 
dates  of  his  injuries  and  death,  were  proper  ele- 
ments of  damages  to  .  be  recovered  in  the  first 
suit,  and  if  he  failed  to  recover  them  in  the 
first  suit  he  could  not  maintain  a  separate  and 
subsequent    action    for    their    recovery. 

We  think  the  trial  Judge,  for  the  reasons  stated, 
was  in  error  in  rendering  judgment  against  plain- 
tiff in  error,  but  should  have  sustained  the  first 
and    second    pleas,    and    dismissed    the    action.      The 
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judgment  of  the  Court  below  is,  therefore,  reversed, 
and  the  defendant  in  error's  action  will  be  dis- 
missed   with    costs. 

This  being  conclusive  of  the  case,  we  do  not 
deem  it  necessary  to  pass  upon  the  third  assign- 
ment of  error,  which  raises  the  question  of  the 
statute    of    limitations. 
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Ollie    G.    Tanksley    v.    State    of    Tbnnessse    Ex 

Rel.    W.    H.    Tanksley. 

Habeas  Conpim  Pbocsedings.    Appeals. 

An  appeal  from  a  judgment  In  hMeas  corpus  proceedings  can- 
not be  prosecuted  upon  the  pauper's  oath.  The  Act  of  1887, 
Gh.  157,  carried  into  Shannon's  Code  at  Section  5546,  ex- 
pressly provided  that  bond  and  seciu*ity  for  costs  of  appeal 
shall  be  given. 


Fbom    Davidson    County. 


Appeal  in  error  from  the  Circuit  Court  of  Da- 
vidson   Coimty.      Thos.     E.    JVIatthews,    Judge. 

Alfred    T.    Levine    for    Plaintiff    in    Error. 

Stith    M.    Cain    for    Defendant    in    Error. 

Mb.  Justice  Hall  delivered  the  opinion  of  die 
Court. 

This  is  an  appeal  taken  by  OUie  G.  Tanksley 
to  this  Court  from  a  judgment  rendered  by  the 
Hon.  Thomas  E.  Matthews,  Judge  of  the  First 
Circuit  Court  of  Davidson  County,  rendered  on 
August  6,  1910,  in  the  cause  of  the  State  of 
Tennessee    ex     rel.     W.     H.     Tanksley    v.     OUie    G. 
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Tanksley,  the  same  being  a  writ  of  habeas  corpus 
proceeding,  wherein  a  judgment  was  rendered  by 
the  trial  Judge  awarding  the  custody  of  Robert 
R.  Tanksley,  a  minor  of  tender  years,  and  the 
child  of  the  relator  and  defendant,  to  the  relator's 
parents,    L.    S.    Tanksley    and    wife. 

The  appeal  to  this  Court  is  prosecuted  by  the 
defendant  in  the  Court  below,  OUie  G.  Tanksley, 
upon  the  pauper's  oath,  and  the  question  is  made 
by  learned  counsel  for  the  relator  in  this  Court 
that  defendant  cannot  prosecute  said  appeal  under 
the  pauper's  oath,  but  must  execute  bond  for  costs, 
and,  therefore,  her  said  appeal  should  be  dis- 
missed. 

At  common  law  no  appeal  was  allowed  in  ha- 
beas corpus  proceedings  —  the  decision  of  the  trial 
Judge  was  final.  In  the  case  of  State  ex  reh 
Marr  v.  Taxing  District,  16  Lea,  240,  it  was 
held  •  that  since  the  Code  whereby  proceedings  in 
habeas  corpus  woro  made  a  matter  of  record,  a 
certiorari  was  a  proper  remedy  for  bringing  up  a 
habeas  corpus  case,  but  that  no  writ  of  error,  or 
appeal  of  error,  would  lie.  By  the  Act  of  1887, 
Chapter  157,  carried  into  Shannon's  Code  at  Sec- 
tion 5546,  the  right  of  appeal  in  habeas  corpus 
cases  was  given.  That  section  of  the  Code  is  as 
follows : 

"Any  party,  either  relator  or  defendant,  in  any 
habeas  corpus  case  in  any  of  the  courts  of  this 
State    having    jurisdiction    of    the    same,    shall    have 
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the  right  of  appeal  to  the  Supreme  Court  from 
any  judgment  or  decree  rendered  against  such  party 
by  an  inferior  court  trying  such  habeas  carpus 
case.  Provided,  however,  that  the  party  so  appeal- 
ing shall  give  .bond  and  security  for  the  costs  of 
such  appeal.  Provided,  this  section  shall  not  apply 
to  parties  held  in  custody  in  criminal  cases  (that 
is,  in  a  pending  case,  where  one  is  held  upon  a 
criminal    charge).'^ 

It  is  clear  that  this  Act,  in  the  broadest  terms, 
gives  to  either  the  relator  or  defendant  the  right 
of  appeal,  except  to  persons  held  in  custody  in 
pending  criminal  cases  upon  a  criminal  charge.  It 
is  equally  clear  from  the  body  of  the  Act  that 
in  case  either  the  relator  or  defendant  appeals 
from  the  judgment  of  the  Court  below  to  the  Su- 
preme Court,  or  to  any  appellate  Court  having 
jurisdiction  of  the  cause,  he  shall  first  give  bond 
and  security  for  the  costs  of  such  appeal.  This 
language  is  expressed  in  no  uncertain  terms,  and 
can  have  but  one  meaning,  and  that  is,  the  party 
appealing  must  enter  into  bond'  and  security  for 
the  costs  of  such  appeal.  '  No  right  is  given  either 
expressly  or  by  implication  to  either  the  relator 
or    defendant    to    appeal    upon    the    pauper's    oath.' 

It,  therefore,  follows  that  the  defendant's  appeal 
will,  be,    and    is    dismissed    with    costs. 
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William    Hardin    v.     Nashville,     Chattanooga    & 

St.    Loitis    Eatlway    Co. 

i 
{ 

Writ    of    certiorari    denied    by  the    Supreme    Court. 

1.  Cattlb  Guabdb.    Justices  of  the  Peace.    Suficiencv  of  cause 

of  action  in  toarrant, 

A  warrant  laenedby  a  Justice  of  the  peace  against  a  railroad 
company  for  damages  for  failure  to  maintain  its  cattle  guard 
in  proper  condition  does  not  state  a  sufficient  cause  of  action  If 
it  faUs  to  show  that  the  company  owed  the  plaintiff  some 
duty  to  maintain  its  cattle  guard  in  a  safe  and  proper  condi- 
tioo. 

2.  Same.    No  duty  to  maintain,  when. 

It  is  not  incumbeirt  upon  a  railroad  company  to  maintain  its 
cattle  guards  in  such  condition  as  to  protect  trespassing  stock 
fr<Mn  injuries  thereon.  The  Act  of  1889,  Ch.,  248,  being  Sec- 
tion 1596  of  Shannon's  Code,  imposes  upon  railroad  comiMinies 
the  duty  of  i^acing  good  and  sufficient  carttle  guards  at  points 
where  their  tracks  enter  the  fields  or  inclosures  of  land  owners 
for  the  protection  of  the  stock  of  such  land  owners  only,  and 
not  to  protect  trespassing  and  straying  animals. 


Feom    Bbdfoed    County. 


Appeal    in    error   from    the    Circuit   Court   of   Bed- 
ford   County.      John    E.    Biohabdbon^    Judge. 

W.    H.    Crowbll    for    Plaintiff    in    Error. 

Thos.     N.     Greek    for     Defendant    jn    Error. 
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Mb,  Justice  Hall  delivered  the  opinion  of  the 
Court. 

This  was  an  action  brought  before  a  justice  of 
the  peace  of  Bedford  County  by  plaintiff  in  error, 
against  the  defendant  in  error,  Xashville,  Chatta- 
nooga &  St.  Louis  Railway  Company,  for  damages 
for  failure  to  keep  gate  closed  and  fence  in  proper 
condition  and  repair,  for  not  maintaining  its  cat- 
tle guard  in  a  safe  and  sufficient  condition,  and 
thereby  causing  the  death  of  one  black  mule  on 
said  cattle  guard,  and  not  by  collision,  the  prop- 
erty   of    plaintiff    in    error. 

There  was  a  trial  before  the  Justice  of  the 
Peace,  and  judgment  rendered  for  plaintiff  in  error 
for  the  sum  of  $50  and  costs  of  suit,  from  which 
judgment  defendant  in  error  prayed  and  perfected 
its    appeal    to   the    Circuit    Court   of   Bedford    County, 

In  the  Circuit  Court  defendant  in  error,  through 
its  counsel,  made  a  motion  that  the  suit  be  dis- 
missed because  the  warrant  does  not  state  a  suffi- 
cient  cause  of  action,  which  motion,  after  being 
heard  by  the  Court,  was  sustained  and  the  plain- 
tiff's   suit    dismissed. 

Plaintiff  in  error  excepted  to  the  action  of  the 
Court,  and  prayed  and  perfected  an  appeal  in  the 
nature  of  a  writ  of  error,  and  has  assigned  errors 
to    the    action    of    the    Court    in    dismissing    his    suit. 

The  assignment  of  error  is  to  the  effect  that 
the  Court  erred  in  sustaining  the  motion  of  de- 
fendant   in    error    and    dismissing    his    suit. 


t€ 
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The    warrant    is    in    the    following    language: 

"State  of  Tennessee,  Bedford  County. 

To    any    Lawful    Officer    within    said    County: 

"You  are  hereby  commanded  to  summon  Nashville, 
Chattanooga  &  St  Louis  Railway  to  personally 
appear  before  me  or  some  other  acting  Justice  of 
the  Peace  for  said  county,  to  answer  the  com- 
plaint of  William  Hardin  for  not  keeping  gate 
closed  and  fence  in  proper  condition  and  repair, 
for  not  maintaining  its  cattle  guard  in  a  safe  and 
sufficient  condition  "and  thereby  causing  the  death 
of  one  black  mule  on  said  cattle  guard  and  not 
by  collision,  the  property  of  the  plaintiff  and  on 
account  of  said  negligence  said  action  is  brought 
for    damages    amount    $250.00. 

"Given  under  my  hand  and  seal,  this  the  14th 
day    of    September,     1909. 

"Sam    J.    McDowell,      (Seal.) 
''Justice  of  the  PeQce/' 


It  may  be  observed  from  the  language  of  the 
warrant  quoted  above,  that  the  plaintiff  in  error 
seeks  to  recover  damages  from  the  defendant  in 
error  because  of  its  failure  to  properly  maintain 
its  cattle  guard,  and  for  failure  to  keep  a  gate 
closed  and  fence  in  proper  repair.  The  warrant 
does  not  state  what  gate  defendant  in  error  had 
failed  to  keep  closed  or  what  fence  it  failed  to 
keep    in    proper    condition    and    repair,    nor    3oes    he 
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state  in  the  warrant  where  said  gate  and  fence 
were  located,  whether  on  the  right  of  way  of 
defendant  in  error  or  on  the  lands  of  some  other 
person.  There  is  no  allegation  in  the  warrant 
that  it  was  the  duty  of  defendant  in  error  to 
keep  said  gate  closed  and  the  fence  in  proper 
condition  and  repair.  It  is  not  so  much  as  stated 
that  the  gate  and  fence  were  the  property  of  de- 
fendant in  error,  or  that  they  were  under  its 
supervision  and  control.  The  warrant  does  state, 
in  effect,  that  the  cattle  guard  was  the  property 
of  defendant  in  error,  but  there  is  no  allegation 
in  said  warrant  to  the  effect  that  the  railroad 
company  owed  the  plaintiff  in  error  any  duty  to 
maintain  the  cattle  guard  in  question  in  a  safe 
and    proper    condition. 

The  Act  of  1889,  Chapter  248,  and  which  is 
brought  into  Shannon's  Code*  at  Section  1595,  pro- 
vides as  follows:  "Each  and  every  railroad  com- 
pany whose  unfenced  track  passes  through  a  field  or 
inclosure,  is  hereby  required  to  place  a  good  and 
sufficient  cattle  guard  or  stops  at  the  points  of 
entering  such  field  or  inclosure,  and  keep  the 
same    in    good    repair." 

The  second  section  of  said  Act,  which  is  section 
1596  of  Shannon's  Code,  provides:  "In  case  a 
field  or  inclosure  through  which  such  unfenced 
railroad  track  passes  shall  be  enlarged  or  extende49 
or  the  owner  of  the  land  over  which  such  un- 
fenced    track    passes    shall    open     a    field    so    as    to 


•    STATE  OP  TENNESSEE.  863 

Hardin  v.  Hallway  Ca 

embrace  the  track  of  such  railroad,  such  railroad 
company  is  hereby  required  to  place  good  and 
sufficient  cattle  guards  or  stops  at  the  margin  of 
such  inclosure  of  fields,  and  keep  the  same  in 
repair;  provided,  such  owner  shall  give  the  nearest 
or  most  accessible  agent  of  such  company  thirty 
days'    notice    of    such    change/' 

Section  three  of  said  Act,  which  is  Section  1597 
of  said  Code,  provides:  "Any  railroad  company 
neglecting  or  refusing  to  comply  with  the  pro- 
visions of  Sections  1595  and  1596  shall  be  liable 
for  ail  damages  sustained  by  *  anyone  by  reason  of 
such  neglect  or  refusal;  and,  in  order  for  the 
injured  party  to  recover  all  damages  he  has  sus- 
tained,  it  shall  be  only  necessary  for  him  to  prove 
such  neglect  or  refusal,  and  the  amount  of  such 
damages;  provided,  such  company  '  shall  not  be 
liable  if  it  shall  be  shown  that  the  opening  of 
such  field  was  made  capriciously  and  with  intent 
to    annoy    and    molest    such    company." 

We  take  it  that  the  plaintiff  in  error  sought  to 
base  his  action  upon  the  provisions  of  this  statute, 
but  our  Supreme  Court,  in  the  case  of  the  Nash- 
vUle,  Chattanooga  &  St.  Louis  Railroad  Company 
V.  Muse,  from  Marshall  County  (manuscript  opinion), 
'  filed  April  2,  1903,  held  that  the  provisions  of 
this  statute  were  only  intended  for  the  benefit  of 
the  adjacent  land  owners,  or  their  tenants,  through 
whose  premises  the  track  runs,  and  that  other 
parties     whose     stock     got     upon     and     run     over  its 
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cattle  guard  and  were  injured  could  not  recover 
for  the  injuries,  even  though  the  condition  of  the 
cattle    guard    was    not    sufficient. 

The  Court  said  in  the  Muse  case  (supra) :  "The 
defendant  in  error,  and  one  Orr,  own  adjoining 
farms,  with  a  partition  fence  between  the  two.  At 
a  point  where  the  track  of  the  plaintiff  in  error 
enters  the  inclosure  or  field  of  Orr  it  has  con- 
structed a  stock  gap.  The  record  tends  to  show 
that  the  stock  of  the  defendant  in  error  were  in 
the  habit  of  jumping  the  partition  fence,  above 
referred  to,  and  trespassing  upon  the  pasture  or 
field  of  Orr.  On  the  occasion  out  of  which  this 
lawsuit  grows,  the  stock  of  Muse  were  driven  out 
of  this  pasture  or  field,  and  undertook  to  pass 
back  in  the  inclosure  of  Muse,  and  in  so  doing 
fell  upon  the  stock  gap,  and  were  seriously  in- 
jured by  it.  For  the  injury  they  sustained  this 
action    was    brought. 

"The  theory  up^n  which  plaintiff  proceeded,  and 
the  one  upon  which-  the  jury  rested  their  verdict, 
under  the  charge  of  the  Court,  was  that  this  was 
not  .  a  'good  and  sufficient  cattle  guard,'  as  re- 
quired by  Chapter  248  of  the  Acts  of  i889." 
Here    quoting    statute,    and    then    proceeding. 

"The  decision  of  this  case  depends  upon  a 
proper  construction  of  this  statute,  and  cases  from 
other  states  can  give  little  or  no  guidance  in  this 
regard. 

"The     question     is.     Does     this     Act     control     the 
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present  case?  It  will  be  observed  that  it  applies 
only  to  a  railroad  company  Vhose  unfenced  track 
passes  through  a  field  or  inclosure.'  If  the  track 
is  fenced,  then  the  fences  on  either  side  would 
connect  with  the  fences  of  the  owner  of  the  field 
so  entered,  and  there  would  be  no  necessity  for 
a  stock  gap.  But  whenever  the  track  is  unfenced 
at  the  point  of  entry,  'a  good  and  sufficient  stock 
gap'  is  essential.  Buf  for  what  purpose,  and  in 
whose  interest  did  the  legislature  require  its  con- 
struction? It  seems  evident  that  its  purpose  was 
to  give  protection  to  the  owner,  whether  a  tenant 
or  an  owner  in  fee  of  the  field  so  entered.  By 
the  entry  his  fence  is  broken,  and  unless  some 
thing  is  done  to  fill  up  the  gap,  and  prevent 
trespassing  stock,  his  crops  will  be  depredated  and 
destroyed,  or  his  own  stock  which  he  desires  to 
keep  will  escape.  The  railroad  must  be  operated 
so  as  to  discharge  the  duties  it  owes  to  the  pub- 
lic under  its  charter,  and  this  cannot  be  done 
with  a  fence  across  its  track.  At  the  same  time 
the  owner  of  this  field  must  be  protected.  Now, 
to  meet  the  needs  of  both,  this  statute  was  passed 
requiring  at  every  such  point  of  entry  the  con- 
struction  of  ^a  good  and  sufficient  stock  gap,' 
which  is  intended  to  serve  the  same  purpose,  and 
give  the  same  protection  to  the  owner  of  the  field 
or    inclosure    as    a    proper   fence   would    have    done. 

"In    other    words,    the    object    of    this    law    was    to 
secure    the    land    owner    from    damage    by    trespassing 
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stock,  and  also  enable  him  to  keep  under  -his  own 
control  and  within  his  own  fields  or  pastures,  such 
of    his    own    stock    as    he    sees    proper. 

"We  think  that  an  analysis  of  the  Act  will 
make  this  purpose  clear.  We  have  already  called 
attention  to  section  1,  and  it  is  unnecessary  to 
comment  further  on  it.  The  second  section  pro- 
vides that,  *in  case  a  field  or  inclosUre  through 
which  such  unfenced  track  passes  shall  be  enlarged 
or  extended,  or  the  owner  of  the  land  over  which 
such  unfenced  track  passes  shall  open  a  field  so 
as  to  embrace  it,  then  upon  the  railroad  company 
receiving  thirty  days'  notice  from  the  owner,  of 
such  change,  it  is  required  to  place  good  and 
sufficient  cattle  guards,'  at  the  margin  of  such 
inclosure  or  field.'  By  section  3  it  is  provided 
that  any  railroad  company  ^neglecting  or  refusing 
to  comply  with  the  provisions  of  sections  1  and 
2,  shall  be  liable  for  all  damages  sustained  by 
any    one    by    reason    of    such    neglect    or    refusal.' 

"It  is  evident,  notwithstanding  the  use  of  these 
general  terms  ^by  any  one,'  that  the  damages  re- 
coverable, are  by  the  landowners,  who  are  provided 
for  by  the  two  preceding  sections,  for  in  order  to 
recover,  all  the  injured  party  has  to  do  is  to 
prove  the  neglect  or  refusal,  and  the  amount  of 
damages  sustained.  This  is  made  further  evident 
by  the  proviso  to  the  third  section,  that  the  com- 
pany  shall  not  be  liable  for  a  failure  to  put 
in    the    stock    gap    required    by    the    first    and    second 
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sections,  if  it  shall  be  shown  that  the  field  has 
been  opened  capriciously,  etc.  Who  could  open 
the  field,  capriciously  or  otherwise,  save  the 
owner? 

'^It  seems  to  us  impossible  to  maintain  that  it 
is  within  the  spirit  of  this  Act  to  furnish  pro- 
tection to  the  stranger,  whose  trespassing  animals 
are  injured  in  endeavoring  to  pass  over  the  stock 
gap,  either  into  the  inclosure  of  the  landowner, 
or  when  being  driven  out  by  him  or  his  em- 
ployees. If  such  party  obtain  redress  from  the 
railroad  company  for  such  injury,  it  must  be  out- 
side  of    this    statute. 

"For  error  cominitted  by  the  trial  Judge  in  his 
misapplication  of  the  statute  in  question  to  the 
facts  of  the  case,  the  judgment  is  reversed  and 
the    cause    remanded." 

It  will  be  observed  that  the  warrant  in  the 
case  we  have  under  consideration,  neither,  charges 
that  the  plaintiff  in  error  was  a  land  owner 
through  whose  premises  the  company's  track  runs, 
nor  does  the  warrant  allege  that  the  cattle  guard 
upon  which  the  mule  was  killed  was  one  which 
the  company  was  bound  to  keep  in  a  proper  state 
of  repair  and  condition.  Therefore,  it  is  clear 
under  the  opinion  in  the  case  of  the  Railroad  v. 
Muse  that  the  defendant  in  error  did  not  owe  the 
plaintiff  in  error  any  such  duty  as  that  of  main- 
taining the  cattle  guard  in  question  in  a  good 
and    sufficient    condition,    unless    it    was    shown    that 
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he  fell  within  the  purview  of  the  statute,  and 
the  cattle  guard  was  located  at  the  margin  of  his 
own  enclosure  or  field,  and  at  a  place  where  said 
railroad  company  would  be  required  to  keep  and 
maintain    a    cattle   guard.      This    is    not    shown. 

It  has  been  further  held  by  the  Supreme  Court 
in  the  case  of  Nashville,  Chattanooga  d  8t  Louis 
Railroad  Company  v.  W.  B.  Jemigwn,  decided  at 
Nashville  on  February  24,  1906  (manuscript  opin- 
ion), that  if  the  railroad  company  erects  a  cattle 
guard  at  a  place  where  it  is  not  required  by  the 
statute  to  maintain  it,  it  is  not  liable  for  in- 
juries which  stock  receive  while  passing  over  the 
same,  unless  it  is  erected  in  such  a  way  as  to 
become  an  attractive  nuisance,  and  presents  an  ap- 
pearance that  would  entice  trespassing  stock  to  go 
upon  it.  The  warrant  in  question  contains  no 
such    allegation. 

We  are  of  the  opinion  that  there  is  no  error 
in  the  action  of  the  Court  below  in  sustaining 
the  motion  of  defendant  in  error,  and  dismissing 
the  suit  of  plaintiflF  in  error,  and  the  judgment 
of    the    Court    below    is    affirmed,    with    costs. 
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Tennessee    Vai^ley    Iron    &   Kailroad    Company    v. 

Tennie    Greeson. 

Writ    of    Certiorari    denied    by    Supreme    Court. 

1.  Maucious  PBOSBOunoN.    Termination  of  prosecution.    Failure 

of  grand  jury  to  indict. 

The  ignoring  by  the  grand  Jury  of  a  bill  of  Indictment  in  a  bound- 
over  case  and  the  discharge  of  the  defendant  by  the  Oourt  is 
sufficient  termination  of  the  prosecution  to  suiH)ort  an  action 
for  malicious  prosecution. 

2.  Same.    Advice  of  counsel.    Questions  for  the  fury. 

In  an  action  for  malicious  prosecution  it  is  for  the  jury  to  de- 
termine whether  the  defendant  acted  pursuant  to  the  advice 
of  counsel  and  whether  he  fully  disclosed  to  counsel  all  the 
facts  known  to  him  or  those  of  which  he  would  have  been 
cognizant  by  the  exercise  of  reasonable  diligence. 

3.  Same.    Malice  is  a  question  for^  the  jury  under  proper  instruc- 

tions from^the  fJourt. 
Malice  may  be  inferred  from  the  want  of  probable  cause.* 


From    Wayne    County. 


Appeal     in     error     from     the     Circuit     Court     of 
Wayne    County.      Sam    Holding,    Judge. 

R.    A.    Haggard    and    Ross    &    Ross,    for    plaintiff 
in    error. 

Boyd    &    Morrison    for    defendant    in    error. 

25 


370  COURT  OF  CIVIL  APPEALS. 

Iron  &  Railroad  Company  v.  Oreeson. 

ft 

Mb.  Justicb  Hall  delivered  the  opinion  of  the 
Court. 

The  defendant  in  error,  Tennie  Greeson,  recov- 
ered a  verdict  and  judgment  in  the  Court  below 
against  the  Tennessee  Valley  Iron  and  Railroad 
Company  and  one  Stephen  Wheatley,  its  agent,  for 
the  sum  of  $4,000.00  as  damages,  for  alleged 
malicious  criminal  prosecution.  Pending  the  motion 
for  a  new  trial,  a  remittitur  of  $2,000.00  was 
entered,  and  thereupon  the  Court  pronounced  judg- 
ment in  favor  of  the  defendant  in  error  and 
against   both  of   the  plaintiffs   in  error  for   $2,000.00. 

The  plaintiffs  in  error,  Tennessee  Valley  Iron 
and  Railroad  Company  and  Stephen  Wheatley,  have 
brought  the  case  by  appeal  to  this  Court,  and 
have    assigned    errors. 

The  present  action  grew  out  of  aa  arrest  of 
the  defendant  in  error,  Greeson,  upon  a  warrant 
sworn  out  by  Stephen  Wheatley  before  J.  E. 
Cole,  a  justice  of  the  peace  of  Wayne  County,  on 
October  23,  1905,  charging  the  said  Greeson  with 
the  offense  of  knowingly,  willfully  and  feloniously 
cutting  valuable  timber  from  the  lands  of  the 
Tennessee  Valley  Iron  and  Railroad  Company  in 
Wayne  County,  for  the  purpose  of  marketing  the 
same  without  the  consent  of  the  owner  thereof, 
which  offense  is  made  a  felony  by  Chapter  106 
of    the    Acts    of    1897. 

The    declaration    contained    three    counts,    but    the 
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seoond  and  third  counts  were  stricken  out  by  the 
Court  below  upon  motion  of  the  plaintiffs  in 
error,  and  the  verdict  and  judgment  complained 
of,  were  rendered  upon  the  first  count,  and  is 
as    follows : 

"The  plaintiff,  a  citizen  of  Wayne  County, 
Tennessee,  sues  the  defendants,  Stephen  Wheatley, 
and  the  Tennessee  Valley  Iron  and  Railroad 
Company,  a  corporation,  both  duly  in  Court  by 
summons,  for  the  sum  of  Five  Thousand  Dollars, 
damages    for    this: 

"Jhe  plaintiff  had  lived  in  Wayne  County,  Ten- 
nessee, all  his  life,  and  while  he  was  a  poor 
man  in  worldly  goods,  he  was  a  man  of  good 
character  and  reputation,  and  he  earned  his  living 
by    honest    toil    and    labor. 

"The  defendant,  Tennessee  Valley  Iron  and 
Railroad  Company,  is  a  large  corporation  engaged 
in  the  real  estate,  timber,  iron  ore,  and  mineral 
business,  in  Tennessee,  and  owns  many  thousand 
acres  of  mineral  and  timber  lands  in  Wayne 
County  in  said  state,  and  the  defendant,  Stephen 
Wheatley,  is  and  was  an  agent  and  hireling  of 
said  corporation,  employed  by  it  and  represented 
it  in  Wayne  County  and  looked  after  its  timber 
in  said  county,  and  on  or  about  the  23d  day  of 
October,  1906,  the  defendants,  *  without  probable 
cause,  willfully  and  maliciously  procured  a  state's 
warrant  to  be  issued  by  J.  E.  Cole,  a  justice 
of     the     peace     of     said     county,     against     plaintdff 
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charging  him  with  knowingly,  willfully,  and  felo- 
niously cutting  valuable  timber  from  the  lands  of 
the  Tennessee  Valley  Iron  and  Railroad  Company 
in  said  county  for  the  purpose  of  marketing  the 
same,  without  the  consent  of  the  owner  thereof, 
a  crime  punishable  by  imprisonment  in  the  State 
penitentiary,  and  upon  which  the  plaintiff  was 
arrested  by  the  Sheriff  of  Wayne  Coimty  and 
held  in  custody  by  him  until  he  could  procure 
bail  and  make  bond  for  his  appearance  before 
W.  W.  Johnson,  a  justice  of  the  peace  for  said 
county,  for  trial  upon  said  charge  on  the  31st 
day  of  October,  1905,  and  on  said  date  he  was 
arraigned  and  tried  before  said  Court  upon  said 
charge  and  plaintiff  was  released  and  discharged 
by  the  Court,  the  Court  adjudging  that  plaintiff 
was  not  guilty  of  the  offense  charged,  and  that 
there  was  no  probable  cause  to  believe  that  plain- 
tiff was  guilty  of  the  offense  charged,  and  that 
the  prosecution  was  frivolous  and  malicious,  and 
a  judgment  was  rendered  against  defendant 
Stephen  Wheatley,  for  the  costs  of  said  criminal 
prosecution,  and  the  prosecution  was  thereupon 
wholly    ended    by    a    judgment    in    plaintiff's    favor. 

*^But  j>laintiff  further  avers  that  upon  the  next 
day,  to  wit:  on  the  1st  day  of  November,  1905, 
the  defendants,  without  probable  cause,  willfully 
and  maliciously  procured  another  state's  warrant 
to  be  issued  against  plaintiff  by  said  J.  E.  Cole, 
justice    of    the    peace     as    aforesaid,    charging    plain- 
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tiff  with  same  offense,  to  wit,  with  'knowingly, 
willfully  and  feloniously  cutting  timber  from  the 
lands  of  another — ^that  of  the  Tennessee  Valley 
Iron  and  Railroad  Company  without  the  consent 
of  the  owner  of  the  timber  so  cut,'  a  crime 
punishable  with  imprisonment  in  the  State  peni- 
tentiary, and  upon  which  warrant,  the  plaintiff 
was  again  arrested,  this  time  by  the  deputy 
sheriff  of  said  county,  and  by  him  held  in  cus- 
tody until  he  could  procure  bail  and  make  bond 
for  his  appearance  for  trial  upon  said  charge 
before  said  J.  E.  Cole,  justice  of  the  peace,  on 
November  29th,  1905,  and  on  said  date  plaintiff 
was  arraigned  and  tried  before  said  Court  upon 
said  charge,  and  an  attorney  employed  by  defend- 
ant, Tennessee  \'^ alley  Iron  and  Railroad  Company, 
attended  said  trial,  and  prosecuted  plaintiff,  and 
defendants,  at  said  trial,  procured  from  said  Court 
a  judgment  that  plaintiff  be  held  upon  said  charge 
to  await  the  action  of  the  grand  jury  of  said 
county  at  the  next  term  of  the  Circuit  Court  of 
said  county,  and  thereupon  at  the  instigation  of 
defendants,  plaintiff  was  incarcerated  and  impris- 
oned in .  the  county  jail  of  said  county,  until  he 
could  procure  bail  and  make  bond  for  his  appear- 
ance at  the  next  term  of  the  Circuit  Court  of 
said  county;  and  plaintiff  further  avers  that  at 
the  next  term  of  the  Criminal  Court  of  said 
county,  to  wit,  at  its  December  term,  1905,  no 
court    was     held,     but     at     the     April     term     of    said 
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Court,  1906,  the  defendants  went  before  the  grand 
jury  of  said  county,  and  procured  the  attendance 
of  other  witnesses  before  the  grand  jury,  and 
attempted  to  procure  an  indictment  against  plain- 
tiff, charging  him  with  said  offense,  but  defend- 
ant failed  to  procure  an  indictment  against  plain- 
tiff, the  said  grand  .  jury  refusing  to  find  any 
bill  of  indictment  against  plaintiff  and  returning 
.the  papers  in  the  cause  into  the  Circuit  Court 
endorsed,  ^Xo  bill;  J.  L.  Shabp,  Foreman,'  and 
thereupon,  the  plaintiff  was  released  and  dis- 
charged by  the  Circuit  Courts  and  said  prosecution 
finally  and  wholly  ended  by  a  dismissal  of  same 
by    said    Circuit    Court. 

"Plaintiff  says  that  the  charge  upon  which  he 
was  arrested  was  wholly  false  and  unfounded,  and 
on  account  of  said  malicious  prosecution  by  the 
defendants  as  afon^said,  that  he  was  arrested  and 
held  in  custody  and  imprisoned  in  the  county 
jail  of  said  county,  and  was  subjected  and  held 
up  to  scorn  and  contempt,  and  that  he  suffered 
great  humiliation  and  mental  distress  and  loss  of 
time,  and  his  good  name  and  reputation  were 
injured,  and  he  was  put  to  great  expense  in  pro- 
curing attorneys  and  making  his  necessary  defense 
to  said  suits,  wherefore  he  sues  the  defendants 
for  said  false  and  malicious  prosecution  and  im- 
prisonment   and    demands    a    jury    to    try   this    cause." 

The  declaration  was  filed  September  19,  1906, 
and    the    record    discloses    that    the    defendants    below 
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were  allowed  forty  days  from  the  adjournment  of 
that  term  of  the  Court  in  which  to  make  their 
defense    to    the    same. 

At  the  December  term,  1907,  of  the  Court,  the 
plaintiffs  in  error  filed  a  plea  in  abatement  to 
the  action  seeking  to  dismiss  it  upon  the  ground 
that  the  criminal  prosecution  instituted  by  Wheat- 
ley,  the  agent  of  the  railroad  company,  of  which 
the  plaintiff  below  complained,  had  not  been 
wholly  ended  and  terminated,  but,  on  the  con- 
trary, an  indictment  had  been  returned  by  the 
grand  jury  of  said  county  of  Wayne,  charging 
the  plaintiff  below  with  the  same  crime  and 
offense,  for  which  he  was  arrested  upon  a  war- 
rant sworn  out  before  a*  justice  of  the  peace, 
and  upon  which  arrest  the  present  action  .  was 
predicated,  and  that  said  indictment  was  then 
pending  in  the  Circuit  Court  of  Wayne  County, 
and  was  based  upon  the  same  facts  and  the 
same  offense,  for  which  plaintiff  below  was  ar- 
rested and  arraigned  before  the  justice  of  the 
peace. 

On  October  11,  1907,  a  motion  was  filed  by 
the  plaintiff  below  to  strike  out  a  plea  in  abate- 
ment, but  the  record  does  not  disclose  that  either 
the  plea  in  abatement,  or  the  motion  to  strike 
out,  was  ever  acted  upon  by  the  Court,  but  the 
record  does  show  that  on  November  14,  1907,  the 
plaintiffs  in  error  filed  their  several  pleas  to  the 
declaration,    and    upon    this    state    of    the    pleadings, 
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the  cause  proceeded  to  trial  at  tlie  March  special 
term  of  the  Court,  1908,  when  the  verdict  and 
judgment    heretofore    referred    to    was    rendered. 

The  defendants  below,  in  their  first  assignment 
of  error,  complain  of  the  action  of  the  Court  in 
not  sustaining  the  plea  in  abatement,  and  in  not 
dismissing    the    suit    of     the    defendant    in    error. 

We  think  this  contention  is  not  well  taken,  and 
the  assignment  will  have  to  be  overruled.  There 
is  no  order  or  entry  in  the  record  shoAving  that 
the  plea  in  abatement  was  acted  upon  by  the 
Court  below,  but  the  record  does  show  that  if 
the  plea  in  abatement  was  filed,  the  plaintiff  in 
error  filed  their  several  pleas  to  the  declaration, 
thereby  making  the  issue  to  bo  tried  by  the 
Court  and  jury,  without  any  action  having  first 
been  had  upon  their  plea  in  abatement.  Wo 
think  this  amoimted  to  a  waiver  of  the  plea  in 
abatement,  and  if  the  grounds  upoii  which  their 
plea  in  abatement  was  predicated  had  been  ten- 
able, they  have  lost  their  right  to  insist  upon 
said  plea  in  abatement  in  this  Court.  It  should 
have  been  first  acted  upon  in'  the  Court  below, 
and  before  the  plaintiffs  in  error  filed  their  pleas 
setting  up  their  several  defenses  to  the  cause  of 
action    stated    in    the    declaration. 

The  second  assignment  of  error  complains  of 
the  action  of  the  Court  below,  in  not  sustaining 
the     motion     of     plaintiffs     in     error     to     strike     out 
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the  first  count  of  the  declaration,  because  of  the 
same    being    bad    for    duplicity. 

It  was  insisted  by  the  plaintiffs  in  error,  in 
their  said  motion,  that  the  said  first  count  seeks 
to  recover  damages  for  both  malicious  prosecution 
and  false  imprisoniiient ;  .  two  entirely  separate  and 
distinct  causes  of  action,  and  cannot  be  joined  in 
the    same    count. 

We  are  of  opinion  that  this  contention  is  un- 
sound. We  do  not  think  the  first  count  of  the 
declaration,  fairly  construed,  is  subject  to  the 
construction  sought  to  be  placed  upon  it  by  the 
plaintiffs  in  error.  It  simply  sets  out  the  facts; 
that  is,  it  recites  the  swearing  out  of  the  war- 
rant; the  arrest;  the  prosecution;  and  the  dis- 
charge of  the  defendant  in  error.  It  alleges  that 
said  prosecution  was  frivolous  and  malicious,  and 
without  probable  cause,  and  had  been  wholly 
ended. 

We  think  that  this  count  was  predicated  upon 
the  alleged  malicious  prosecution  alone,  and  does 
not  embrace  an  action  for  false  imprisonment, 
and  the  recitation  of  the  imprisonment  of  the 
plaintiff  below  in  said  count  were  matters  inci- 
dent to  the  alleged  malicious  prosecution,  and 
were  set  out  in  said  count  to  show  the  aggra- 
vated nature  and  character  of  the  prosecution,  and 
not  with  the  view  of  recovering  damages  for  said 
imprisonment.  In  other  words,  it  was  the  inten- 
tion    and     purpose     of     the     plaintiff     below     to     set 
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out  the  facts  constituting  the  allied  malicious 
prosecution,  and  not  facts  alleging  the  false  im- 
prisonment as  a  basis  of  the  present  action,  and 
we  do  not  think  that  the  word  "imprisonment" 
used  in  the  concluding  part  of  the  declaration  is 
sufficient  to  make  the  filleged  cause  of  action 
double,     and,    therefore,    bad    for    duplicity. 

The  third,  fourth,  fifth  and  sixth  assignment 
of  errors  challenge  the  sufficiency  of  the  evidence 
to  support  the  verdict  and  judgment  of  the 
Court  below.  In  other  words,  it  is  insisted  in 
said  assignments  of  error,  that  there  is  no  evi- 
dence to  show  want  of  probable  cause,  or  that 
the  defendants  below  in  instituting  said  criminal 
prosecution,  were  actuated  by  malice,  but  that  said 
prosecution  was  instituted  upon  the  advice  of  an 
attorney,  honestly  sought  and  obtained  and  acted 
upon  by  the  defendants  below,  and  which  advice 
is  insisted  upon  by  them  as  a  complete  bar  to 
any    recovery    by    the    defendant    in    error. 

After  a  careful  examination  of  the  record,  we 
find  ourselves  unable  to  agree  to  the  contention 
of  counsel  for  defendants  below  upon  this  aspect 
of    the    case. 

The  record  jshowe  that  the  Tennessee  Valley 
Iron  and  Railroad  Company  was  a  corporation, 
and  owned  a  large  quantity  of  timbered  and  min- 
eral lands  in  Wayne  County;,  that  it  had  an 
office  in  the  city  of  Memphis,  and  its  officers 
resided    in    the  .  State    of    Pennsylvania;    that    R.    A. 
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Haggard,  who  lived  at  Waynesboro,  in  Wayne 
County,  was  its  regular  attorney  in  that  county, 
and  the  plaintiff  in  error,  Stephen  Wheatley,  was 
its  agent,  and  also  lived  in  Wayne  County,  and 
that  it  was  his  duty,  as  such  agent,  to  look 
after  its  land  in  that  county,  and  protect  it  from 
trespassers,  and  when  he  found  persons .  trespassing 
upon  its  lands  by  wrongfully  cutting  and  remov- 
ing the  timber  therefrom,  it  was  his  duty  to  re- 
port the  facts  to  the  attorney,  R.  A.  Haggard, 
and  act  upon  such  trespasses  in  accordance  with 
his    advice. 

The  record  further  discloses  that  the  cutting  of 
the  timber  complained  of  by  the  defendants  below, 
and  which  is  claimed  by  them  to  have  been  cut 
upon  the  land  of  the  Tennessee  Valley  Iron  and 
Railroad  Company,  was  being  cut  by  Sam  Mar- 
tin, who  owned  a  tract  of  land,  as  the  record 
tends  -to  show,  adjoining  the  east  boundaiy  line 
of  the  land  of  the  Tennessee  Valley  Iron  and 
Railroad  company;  that  the  plaintiff  below  was 
only  employed  by  Martin  to  assist  in  cutting  and 
hauling  said  timber  to  the  mill  at  the  price  of 
$3.0X)  per  thousand,  and  that  he  was  in  no  way, 
further  than  this,  interested  in  the  cutting,  sale 
and  marketing  of  said  timber.  The  record  further 
discloses  that  said  timber  was  being  cut  by  Mar- 
tin at  a  point  known  and  designated  in  the 
record  as  the  "head  prongs"  or  the  "head  hol- 
lows"   of    Dry    Creek    near    the    east    boundary    line 
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of  the  Tennessee  Vallej  Iron  lind  Railroad  Com- 
pany's land.  There  is  also  evidence  in  the  record 
tending  to  show  that  the  timber  cut  was  not  on 
the  lands  of  the  Tennessee  Valley  Iron  and  Rail- 
road Company,  but  a  portion  of  it  was  on  the 
land  of  Martin,  and  a  portion  on  the  land  of 
Decatur  Land  Company,  then  owned  by  Haggard 
and  Hassell.  This  evidence  is  found  in  the  tes- 
timony of  J.  G.  Stricklin,  the  County  Surveyor 
of  Wayne  County,  and  the  testimony  of  other 
witnesses. 

There  is  also  evidence  tending  to  show  that 
Wheatley,  in  May  or  June,  1905,  and  before  this 
timber  was  cut  in  October  following,  had  agreed 
with  Martin  that  he  might  cut  said  timber. 
This  is  denied  by  Wheatley,  however,  but  accord- 
ing to  the  testimony  of  Martin,  the  defendant  in 
error,  Greeson,  Bob  Brewer,  and  one  William 
Bryant,  this  authority  was  given  by  Wheatley  to 
Martin.  It  being  believed  by  both  Wheatley  and 
Martin  at  that  time,  as  the  evidence  would  tend 
to  indicate,  that  the  timber  subsequently  cut  was 
on  the  land  of  Martin,  and  not  on  the  land  of 
the    Tennessee    Valley    Iron    and    Railroad    Company. 

There  is  also  evidence  tending  to  show  that 
^lartin  claimed  the  land  upon  which  the  timber 
cut  was  situated,  and  that  when  ^Tieatley,  the 
agent  of  the  railroad  company,  came  upon  them 
in  the  woods  where  they  were  cutting  timber  and 
objected     to     them     cutting     the     same,     Martin     told 
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him  that  he  had  always  believed  that  the  timber 
was  on  his  land^  and  contended  that  his  (Mar- 
tin's) line  was  west  of  the  point  where  the  tim- 
ber was  being  cut;  that  he  told  Wheatley,  in 
substance,  that  he  would  not  cut  any  more  of 
the  timber  until  the  lines  were  determined  by 
survey,  and  that  if  he  had  cut  any*  timber  on 
the  land  of  the  company,  he  would  pay  for 
same,  and  thereupon  Greeson,  the  defendant  in 
^error,  explained  to  Wheatley  that  he  was  only 
employed  by  Martin  to  assist  in  cutting  and 
hauling  the  timber,  and  that  if  he  had  known 
that  there  was  any  dispute  or  contention  about 
the  lines,  or  the  timber,  he  would  not  have  been 
there.  These  statements  are  denied  by  Wheatley, 
however,  but  are  testified  to  by  Martin,  Bryant, 
Benson,  and  the  defendant  in  error,  who  were 
engaged    in    cutting    and    hauling    the    timber. 

It  appears  from  the  record  that  upon  the  occa- 
sion that  the  statements  just  referred  to  were 
made  to  Wheatley,  he  had  been  on  the  land  of 
the  Tennessee  Valley  Iron  and  Railroad  Company 
in  company  *  with  a  Mr.  French  and  a  Mr. 
Foulkner,  agents  of  the  Chess  &  Wyman  Company, 
to  whom  the  Railroad  Company  had  sold  some 
white  oak  timber  for  stave  purposes,'  and  had 
been  engaged  in  showing  them  where  the  lines  of 
the  company's  land  were,  and  heard  a  tree  fall 
in  the  locality  where  the  timber  was  being  cut 
by      Martin      and      others,      and      he,      French      and 
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Foulkner  proceeded  to  the  place  where  the  timber 
was  being  cut,  and  it  was  there  that  the  state- 
ments, as  claimed  by  Martin,  Greeson,  and  others 
heretofore    referred    to,    were    made    to    Wheatley. 

The  record  further  shows  that  Wheatley,  after 
leaving  these  parties  there  in  the  woods,  went 
directly  to  Waynesboro,  the  county  seat  of  Wayne 
County,  and  consulted  with  R.  A.  Haggard,  the 
regular  attorney  of  the  railroad  company,  concern- 
ing the  cutting  of  this  timber  by  the  defendant 
in  error  and  others,  and  claims  to  have  laid  all 
the  facts  before  the  attorney  concerning  the  cut- 
ting of  the  timber,  but  did  not  disclose  to  the 
attorney  that  he  had,  in  May  or  June  previous 
to  the  cutting  *of  the  timber,  given  Martin 
authority  to  cut  the  timber,  nor  did  he  disclose 
to  the  attorney  that  Martin  claimed  that  'the 
timber  was  on  his  (Martin's)  land,  and  that  if 
he  had  cut  any  timber  belonging  to  the  railroad 
company,  he  would  pay  for  the  same,  and  he 
did  not  tell  the  attorney  that  he  was  informed 
by  Greeson  that  he  was  only  employed  by  Martin 
to  cut  and  haul  the  timber,  and  that  if  he 
(Greeson)  had  known  that  there  was  any  dispute 
or  contention  about  the  lines,  or  the  timber,  he 
would  not  have  been  there.  Wheatley  says  that 
the  reason  he  did  not  make  these  disclosures  to 
the  attorney  was  because  no  such  statements  had 
been  made.  There  is,  however,  material  evidence 
in     the     record     showing    that    they     were     made     to 
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Wheatley,  and  in  view  of  the  finding  of  the  jury 
in  the  Court  below,  we  are  not  called  upon  to 
determine  this  issue  of  fact.  Under  the  rule  of 
this  Court,  the  finding  of  the  jury  upon  ques- 
tions of  fact  is  conclusive  upon  a  review  of  the 
case  by  this  Court,  where  there  is  any  material 
evidence  to  support  that  finding,  and,  therefore, 
we  must  treat  the  case  with  this  issue  of  fact 
established    in    favor    of    the    defendant    in    error. 

The  record  further  discloses  that  Mr.  Haggard, 
the  attorney,  advised  Wheatley,  the  agent  of  the 
Railroad  Company,  to  have  Mr.  C.  M.  Thompson, 
an  ex-county  surveyor  of  Wayne  County,  and  who 
was  a  surveyor  of  many  years'  experience,  and 
who  claimed  to  be  familiar  with  the  lines  of  the 
land  belonging  to  the  railroad  company,  to  go 
with  him  (Wheatley),  to  the  point  where  the 
timber  had  been  cut,  and  let  Mr.  Thompson  deter- 
mine whether  the  timber  was  in  fact  cut  on  the 
lands  of  the  Tennessee  Valley  Iron  and  Eailroad 
Company.  This  advice  was  complied  with,  and 
upon  their  return,  Mr.  Haggard  was  advised  that 
Mr.  Thompson  had  definitely  identified  the  place 
where  the  timber  was  cut  as  being  upon  his 
principal's  land,  and,  thereupon,  the  attcimey  of 
the  railroad  company  advised  Wheatley,  the  agent, 
to  swear  out  a  warrant  for  the  arrest  of  Martin, 
the  defendant  in  error,  Henson  and  Bryant,  which 
was  ,  done,  and  the  warrant  was  placed  in  the 
hands    of    the    sheriff,    who    proceeded    to    the    homes 
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of  the  parties  and  arrested  them  upon  said  war- 
rant, and  carried  them  before  one  Davis,  a  jus- 
tice of  the  peace  of  Wayne  County,  who  lived 
about  three  miles  distant  from  where  the  defend- 
ants  in  the  warrant  lived,  before  whom  they  gave 
bond  for  their  appearance  before  Esquire  Johnson, 
another  justice  of  the  peace  of  Wayne  Goimty, 
on  October  31,  1905,  and  .  were  then  discharged 
by  the  sheriff.  On  October  31,  1905,  the  pros- 
ecutor, Wheatley,  did  not  appear  before  the  jus- 
tice of  the  peace  before  whom  the  case  was  set 
for  trial,  but  Mr.  Haggard,  the  attorney  for  the 
Tennessee  Valley  Iron  arid  Railroad  Company, 
wrote  a  note  to  the  justice  of  the^  peace  author- 
izing that  the  warrant  be  dismissed,  but  the  ac- 
cused parties  demanded  a  trial  upon  the  warrant, 
and  the  case  was  heard  by  the  justice  of  the 
peace  upon  the  testimony  of  the  witnesses  present, 
and    were    discharged. 

On  the  following  day  Wheatley,  as  the  agent 
of  the  railroad  company,  swore  out  another  war- 
rant against  these  same  parties,  including  the  de- 
fendant in  error,  charging  them  with  the  same 
offense,  and  which  was  placed  in  the  hands  of  a 
deputy  sheriff  of  the  county,  and  they  were  again 
arrested  and  carried  some  sixteen  miles  through 
the  country,  in  day  time,  to  Waynesboro,  where 
they  were  arraigned  before  Esquire  Cole,  another 
justice  of  the  peace  of  the  county,  upon  said 
charge,    and    the    amount    of    bail    was    fixed    by    the 
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justice  of  the  peace  for  their  appearance  before 
him  on  a  subsequent  date,  and  at  which  time 
the  case  was  set  for  hearing.  The  defendant  in 
error,  and  the  other  parties  arrested,  were  held 
in  custody  by  the  sheriff  until  these  bonds  could 
be  given,  and  they  were  carried  by  the  sheriff 
dowTi  to  the  jail  of  the  county,  and  detained 
there,  but  were  not  confined  in  the  prison  de- 
partment   of    the    jail. 

On  November  29,  1905,  a  trial  was  had  before 
Esquire  Cole  upon  this  second  warrant,  and  the 
defendant  in  error,  as  well  as  the  other  parties 
arrested,  were  bound  over  to  the  Circuit  Court  of 
Wayne  County,  to  await  the  action  of  the  grand 
jury,  being  required  to  give  bond  for  their  ap- 
pearance at  a  subsequent  term  of  the  Court,  which 
was    in    December. 

The  record  shows,  however,  that  no  Court  was 
held  for  said  county  in  December,  and  that  at 
the  next  term  of  said  Circuit  Court,  which  was 
held  in  April,  '  1906,  an  indictment  against  Gree- 
son  and  the  other  parties  was  prepared  and  pre- 
sented to  the  grand  jury,  but  was  returned  no 
true  bill,  and  Greeson,  as  well  as  the  other  par- 
ties, was  discharged,  and  soon  thereafter  the  pres- 
ent   action    was    brought. 

The  record  .further  discloses  that  at  the  next 
term  of  the  Circuit  Court  held  for  Wayne 
County,     to    wit:      The     September    term,     1906,     and 

26  ' 
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after  the  present  action  was  brought  by  Greeson, 
the  defendant  in  error,  another  indictment  was 
prepared  and  presented  to  the  grand  jury  of  that 
term,  charging  Greeson  with  the  same  oflfense,  and 
was  returned  into  Court,  "xV  true  bill."  There 
seems  to  have  been  no  objection  by  the  defendant 
in  error  made  to  the  evidence  showing  the  return 
of    this    last    indictment. 

Upon  the  record,  we  think  there  is  evidence  to 
support  the  verdict  of  the  jury,  and  the  advice 
sought  and  given  by  the  attorney  of  the  railroad 
company  is  not  a  bar  to  the  present  action,  be- 
cause the  evidence  tends  to  show  that  Wheatley, 
the  agent  of  the  railroad  company,  did  not  dis- 
close all  the  material  facts  within  his  knowledge 
to  the  attorney,  concerning  the  cutting  of  this 
timber. 

As  heretofore  stated,  there  is  evidence  tending 
to  show  that  he  had  given  Martin  authority  to 
cut  this  timber,  and  that  Martin  claimed  that  the 
timber  was  cut  on  his  land;  that  Martin  told 
him  that  if  he  (Martin)  had  cut  any  of  the 
railroad  company's  timber,  he  would  pay  for  the 
same;  that  he  was  told  by  Greeson  that  he  was 
only  employed  by  Martin  to  cut  and  haul  the 
timber,  and  that  if  he  had  known  that  there  was 
any  dispute  about  the  lines,  or  timber,  he  would 
have  had  nothing  to  do  with  cutting  the  timber. 
None  of  these  facts  were  disclosed  to  the  attor- 
ney,    and     if     they     had    been,     we     are     constrained 
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to  believe  that  the  attorney  would  not  have  ad- 
vised the  prosecution.  It  was  the  duty  of  Wheat- 
ley  to  disclose  to  the  attorney  all  the  material 
facts  concerning  the  cutting  of  the  timber  within 
his  knowledge.  It  is  true  that  he  says  these 
facts  were  not  within  his  knowledge,  but  the  jury 
have  found  that  they  were,  and  the  finding  of 
the    jury    is    binding    upon    this    Court. 

It  is  the  well-settled  rule  in  this  State  that  the 
institution  of  a  criminal  prosecution  by  one  party 
against  another,  upon  the  advice  of  an  attorney, 
will  not  furnish  such  person  so  instituting  such 
criminal  prosecution  immunity  from  damages  for 
want  of  probable  cause  in  said  prosecution,  unless 
such  party  first  discloses  to  the  attorney  all  the 
material  facts  relating  to  the  prosecution,  as  ascer- 
tained by  him,  or  which  could  have  been  ascer- 
tained by  the  exercise  of  reasonable  diligence. 
Cooper  V.  FUmming,  6  Gates,  40;  Ross  v.  Hixon, 
26  Am.  St.  Rep.,  144;  Cooley  on  Torts,  p.  183; 
Newell  on  Malicious  Prosecution,  p.  255;  Davis 
V.    McMillan    et    (Us.,    142    Mich.,    391. 

We  are,  therefore,  of  opinion  that  there  is  ma- 
terial evidence  in  the  record  showing  a  want  of 
probable  cause  upon  the  part  of  Wheatley,  the 
agent  of  the  railroad  company,  in  instituting  these 
criminal  prosecutions  against  the  defendant  in 
error. 

The  question  of  malice  upon  the  part  of  the 
plaintiffs     in     error     was     submitted     to     the     jury 
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under  proper  instructions  from  the  Court,  and  the 
jury  have  settled  that  question  in  favor  of  the 
defendant  in  error,  and  we  think  there  is  mate- 
rial evidence  in  the  record  to  support  that  find- 
ing. Malice  may  be  inferred  by  the  jury,  from 
a  want  of  probable  cause.  Davis  v.  McMillan, 
142  Mich.,  391;  Stewart  v.  Sonnehom,  98  IT.  S., 
197. 

It  is  next  insisted  that  the  prosecution  had  not 
been  wholly  ended,  at  the  time  the  defendant  in 
error    brought    this    action. 

We  do  not  think  this  contention  is  sound.  The 
record  shows  that  he  was  first  tried  and  dis- 
charged by^  the  magistrate,  Johnson,  upon  the 
warrant  sworn  out  by  Wheatley.  Then  another 
warrant  was  sworn  out  by  Wheatley,  and  he  was 
tried  upon  this  warrant  and  bound  over  to  wait 
the  action  of  the  grand  jury.  The  grand  jury 
failed  to  indict  him,  and  he  was  again  discharged. 
Then    the    present    action    was    brought. 

We  think  the  failure  of  the  grand  jury  to  in- 
dict the  defendant  in  error,  and  his  discharge  by 
the  Court,  under  the  law,  was  a  sufficient  ter- 
mination of  the  criminal  prosecution,  and  he  had 
the    right    to    maintain    this    action. 

"A  failure  or  refusal  of  the  grand  jury  to 
indict,  followed  by  the  discharge  of  the  accused, 
is  in  general  a  sufficient  termination  of  the  pro- 
ceeding, though  in  the  absence  of  any  formal 
order    of    discharge."     Am.    &.    Eng.    Ency.    of    Law, 
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2d  Ed.,  Vol.  19,  p.  682,  and  authorities  there 
cited.  Also  Wells  v.  Parker,  76  Ark.,  41;  Miller 
V.  Chicago,  etc.,  R,  Co.,  41  Fed.  Kep.,  898; 
Newell     on    Malicious    Prosecution,     358—363. 

We  are  of  opinion  that  the  indictment  found 
after  this  action  was  brought,  and  at  a  subse- 
quent temi  of  the  Court,  under  the  authorities, 
was  a  new  and  independent  prosecution,  and  was 
not    a    bar    to    the    present    action. 

The  seventh  assignment  of  error  criticises  the 
Court's  charge.  In  this  assignment  it  is  insisted 
that  the  Court  left  it  to  the  jury  to  say  whether 
there  •  was  or  was  not  probable  cause,  and  did 
not  state  either  hypothetically  to  the  jury  the 
facts  relied  on  by  both  sides,  or  instruct  the 
jury    they    must    find    facts    specially. 

We  do  not  think  this  assignment  is  well  taken, 
and  must  be  overruled.  The  Court  instructed  the 
jury    as    follows : 

"If  you  find  that  the  defendant,  Wheatley,  had 
reasonable  grounds  to  believe  and  did  honestly 
believe  that  Sam  Martin  knew  that  his  west 
boundary  line  was  where  the  defendant  insists 
that  it  is,  and  that  he,  Martin,  knew  that  -he 
was  no*  on  his  own  land  when  he  was  cutting 
this  timber;  and  you  should  further  find  that 
defendant,  Wheatley,  had  reasonable  grounds  to 
believe  that  this  plaintiff,  Tennie  Greeson,  knew 
these    facts    also,    and    you    should    further    find    that 
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defendant,  Wheatley,  had  these  lands  surveyed  by 
a  competent  and  experienced  surveyor  and  was 
informed  by  said  surveyor  that  this  land  upon 
which  this  timber  was  cut  was  the  property  of 
the  Tennessee  Valley  Iron  and  Kailroad  Company, 
and  the  defendant,  Wheatley,  honestly  believed  so, 
then  I  instruct  you  that  he  had  reasonable 
grounds  (probable  cause)  for  believing  this  plain- 
tiff guilty,  and  under  such  circumstances  neither 
of  the  defendants  would  be  liable  for  t^ie  pros- 
ecution of  plaintiff  on  said  charge,  even  though 
you  should  also  find  that  upon  a  preliminary 
hearing  before  a  justice  of  the  peace  the  plaintiff 
was  discharged,  and  even  though  this  plaintiff  had, 
upon  such  preliminary  hearing  and  at  other  times, 
denied  his  guilt  and  that  the  prosecutor  knew 
such    denial. 

"On  the  other  hand,  if  you  should  find  that 
defendant,  Wheatley,  did  not  have  reasonable 
grounds  to  believe  that  Sam  Martin  knew  that 
his  west  boundary  line  was  where  defendants 
claim  it  is,  and  had  no  reasonable  grounds  to 
believe  that  he,  Martin,  knew  that  he  was  not 
on  his  o^\^l  land  when  cutting  this  timber;  or  if 
;ou  find  that  defendant,  Wheatley,  knew  or  had 
reasonable  grounds  to  believe  that  said  Martin 
was  making  an  honest  claim  that  this  timber  was 
on  his  own  land,  or  that  there  was  an  honest 
and  hona  fide  dispute  and  doubt  as  to  where  the 
lines    were;    or,    even    if    you    should    find    that    Sam 
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Martin  knew,  at  the  time  he  was  cutting  the 
timber,  that  he  was  not  on  his  own  land,  but 
;'ou  should  find  that  defendant,  Wheatley,  had  no 
reasonable  grounds  for  believing  that  this  plaintiff 
knew  that  fact,  but  had  reasonable  grounds  to 
believe  that  this  plaintiff  was  there  in  good  faith 
to  assist  said  Martin  in  cutting  what  he  honestly 
believed  to  be  Martin's  timber,  then  under  such 
circumstances  the  defendant,  Wheatley,  would  have 
no  reasonable  or  probable  grounds  for  believing 
this  plaintiff  guilty,  and  if  under  these  circum- 
stances he  prosecuted  him  maliciously,  as  herein- 
after explained,  the  defendants  would  be  liable  in 
damages." 

We  think  these  instructions  fully  embodied  the 
theory  and  contention  of  the  plaintiffs  in  error, 
and  under  the  rule  laid  down  by  the  authorities, 
was    a    sound    exposition    of    the    law. 

It  was  the  theory  or  contention  of  the  plaintiff 
in  error  that  Sam  Martin's  west  boundary  line 
was  east  of  where  this  timber  was  cut,  and  that 
Martin  knew  that  fact,  and  that  Martin  knew 
that  the  timber  cut  by  him  was  on  its  lands, 
and  not  on  the  land  of  Martin,  and  that  Wheat- 
ley  had  reasonable  grounds  to  believe  that  Greeson, 
the  defendant  in  error,  knew  these  facts;  that 
Wheatley  had  had  the  lands  of  the  Tennessee 
Valley  Iron  and  Kailroad  Company  surveyed  by 
a  competent  and  experienced  surveyor,  and  was 
informed     by     the     surveyor     that     the     land     upon 
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which  the  timber  was  cut  w*^  ^^^  property  of 
the  Tennessee  Valley  Iron  and  Railroad  Company, 
and  that  Wheatley,  the  agent  of  the  Tennessee 
Valley  Iron  and  Railroad  Company,  honestly  be- 
lieved that  the  timber  so  cut  was  upon  his  prin- 
cipal's land,  and,  therefore,  that  Wheatley  acted 
in  good  faith  in  instituting  the  criminal  proceed- 
ings against  Greeson,  and  acted  upon  probable 
cause. 

This  theory  or  contention  of  the  plaintiffs  in  error 
was  fully  embodied  in  the  Court's  charge,  and 
the  jury  was  told  that  if  these  facts  were  estab- 
lished by  the  evidence,  the  plaintiffs  in  error  had 
probable  cause  for  instituting  said  criminal  prose- 
cution. 

Upon  the  other  hand,  the  Court's  charge  era- 
bodied  the  contentions  of  the  defendant  in  error, 
and  the  jury  was  told  that  if  they  found  the 
facts  as  contended  by  the  defendant  in  error, 
there  would  be  a  want  of  probable  cause  for  said 
criminal    prosecution. 

We,  therefore,  think  the  charge  fully  meets  the 
requirements    of    the    law. 

The  eighth  assignment  of  error  complains  of 
the  action  of  the  Court  in  not  arresting  the 
judgment  on  the  motion  of  plaintiffs  in  error,  be- 
cause the  prosecution  complained  of,  as  shown  by 
the  record,  had  not  wholly  ended  at  the  time  the 
defendants    in    error's    action    was    instituted. 

We    have     already    treated     this     question     in    this 
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opinion,  and  it  is  not  necessary  to  further  elab- 
orate upon  it  here.  As  heretofore  .stated,  we  are 
of  opinion,  under  the  facts  of  this  case,  the  pros- 
ecution had  been  wholly  ended  at  the  time  the 
present  action  was  instituted,  and  that  the  subsequent 
finding  of  the  indictment  against  the  defendant  in 
error  was  a  new  and  independent  prosecution.  It, 
therefore,  follows  that  there  was  no  error  in  the 
action  of  the  Court,  in  not  arresting  the  judg- 
ment   upon    said    motion. 

The  judgment    of    the    Court    below    will    be,   there- 
fore,   affirmed    with    costs. 
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Hickarson  v.  Maddux  4^  Company. 


W.    P.    HicKERsox    V.    G.    A.    Maddux    &    Company. 

Writ    of    certiorari    denied     by     Supreme    Court. 

RsAi«  Estate  Bbokebs.    License,    Commissions, 

Under  tbe  Acts  of  1907,  Ch.  541,  a  real  estate  broker  cannot  re- 
coYM  commififiionB  for  a  sale  of  real  estate  made  by  a  person 
whose  name  does  not  appear  in  the  License  of  the  person  or 
firm  by  whom  he  is  employed.  The  contract  for  compensa- 
tion in  such  case  is  illegal  and  void. 


Fbom  Davidson  County, 


Appeal  in  error  from  the  Circuit  Court  of 
Davidson    County.     Thos.   E.   Matthews,   Judge. 

Stokes   &    Stokes   for   Plaintiff   in    Error. 

0 

Hamilton    Pakks    for   Defendant   in    Error. 

Mr.  Justice  Hall  delivered  the  opinion  of  the 
Court. 

The  defendant  in  error,  G.  A.  Maddux,  was  a 
licensed  real  estate  broker,  doing  business  in  the 
city  of  Nashville,  imder  the  firm  name  of  G.  A. 
Maddux  &  Company.  His  son,  W.  R.  Maddux, 
was  employed  by  him  in  his  business,  and  worked 
for    him    regularly    upon    a    monthly    salary. 
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In  August,  1909,  W.  R.  Maddux  conceived  the 
idea  that  The  Loose  Wiles  Biscuit  Company,  a 
corporation,  who  was  engaged  in  business  in  the 
city  of  Nashville,  needed  larger  quarters,  and  that 
on  behalf  of  the  plaintiff,  he  could  probably  pro- 
cure said  company  to  agree  to  lease,  for  a  term 
of  years,  a  larger  house  for  said  company,  in 
which  to  conduct  their  business.  He  saw  the 
manager  of  said  company  and  explained  the  mat- 
ter to  him,  and  it  being  agreeable  to  the  man- 
ager of  the  company,  W.  R.  Maddux  wrote  to 
plaintiff  in  error,  who  is  a  banker,  and  lived  at 
Manchester,  Tennessee,  and  who  owned  a  lot  on 
South  Market  Street  in  Nashville,  suggesting  to 
Hickerson  that  if  he  would  agree  to  build  a 
house  on  the  lot  on  Market  Street,  he  could  pro- 
cure for  him  a  tenant  to  lease  the  same.  Hicir 
erson  answered  this  letter  on  September  3,  1909, 
and  W.  R.  Maddux,  upon  receipt  of  the  letter, 
telephoned  Hickerson  and  made  an  engagement 
with  him  to  come  to  Nashville.  Hickerson  came 
to  Nashville  and  called  at  plaintiff's  office,  and 
W.  R.  Maddux,  his  son,  took  Hickerson  to  the 
Loose  Wiles  Biscuit  Company's  office,  and  intro- 
duced Hickerson  to  the  manager  of  said  company, 
and  after  Hickerson  and  the  manager  had  talked 
the  matter  over,  they  then  went  to  the  lot  that 
belonged  to  Hickerson  and  examined  it,  and 
thence  to  an  architect,  where  the  character  of  the 
house    desired    was    explained,    and    the    architect  was 
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employed  by  Hickerson,  and  plans  and  specifica- 
tions for  the  building  were  prepared  and  sub- 
mitted to  and  approved  by  the  manager  of  the 
Loose  Wiles  Biscuit  Company,  and  also  by  Hick- 
erson, and  a  contract  was  given  by  Hickerson  for 
the  erection  and  completion  of  said  house  by 
January  1,  1910,  and  the  house  was  leased  to 
said  company  for  a  period  of  ten  years  at  $100 
per    month,    payable    monthly    in    advance. 

While  the  negotiations  for  the  erection  and 
lease  of  the  building  were  pending,  W.  R.  Mad- 
dux, who  was  looking  after  the  matter  personally, 
told  Hickerson  that  they  would  charge  him  2J 
per  cent  commission,  or  $800,  for  procuring  the 
lease,  provided  Hickerson  collected  his  own  rents, 
or.  5  per  cent  if  Maddux  &  Company  collected 
the  rent  and  remitted  monthly.  Hickerson  stated 
that  he  was  president  of  a  bank,  and  kept  an 
account  with  the  First  ^N'ational  Bank  of  Nash- 
ville, and  that  he  could  have  his  rents  collected 
through  said  bank  without  cost,  and,  therefore, 
could  collect  his  own  rents.  W.  R.  Maddux,  son 
of  defendant  in  error,  continued  to  look  after  the 
negotiation  of  the  lease  until  it  was  finally  closed 
and  offered  to  prepare  the  lease  contract,  but  the 
Loose  Wiles  Biscuit  Company  preferred  for  its 
attorney  to  fill  out  one  of  its  r^ular  printed 
forms  of  contract  of  lease,  which  was  done,  and 
was  approved  by  Hickerson.  W.  R.  Maddux  also 
prepared    one    hundred    and    twenty    notes    for    $100 
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each  to  be  signed  by  the  lessee,  and  furnished 
them  to  the  parties,  but  these  notes  were  not 
signed  by  the  company,  but  other  similar  notes 
were  signed  and  delivered  by  the  company  to 
Hickerson,     and    were    accepted    by    him. 

The  lease  was  for  a  term  of  ten  years,  and 
the  house  was-  completed  and  the  tenant,  The 
Loose  Wiles  Biscuit  Company,  moved  into  it  and 
paid    the    first    month's    rent    on    January  1,    1910. 

On  January  3,  1910,  defendant  in  error  drew 
a  draft  on  Hickerson  for  $300,  to  cover  services 
rendered  by  him  through  his  son  in  said  matter 
of  lease,  the  payment  of  which  draft  was  refused 
by  Hickerson,  but  subsequent  to  refusing  to  pay 
the  draft,  Hickerson  offered  to  pay  plaintiff  $100 
in  full  settlement  of  his  claim  for  services,  which 
was  refused,  and  this  suit  was  brought  by  de- 
fendant in  error  to  recover  the  $300  alleged  to 
be    due    him. 

There  was  a  judgment  in  the  Court  below  in 
favor  •  of  defendant  in  error,  from  which  judg- 
ment plaintiff  in  error  has  prayed  and  perfected 
an    appeal    to    this    Court,    and    has    assigned    errors. 

One  of  the  errors  assigned  to  the  action  and 
judgment  of  the  Court  below,  is  to  the  effect 
that  the  Court  erred  in  rendering  judgment 
against  plaintiff  in  error  for  any  sum,  because 
W.  B.  Maddux,  who  solicited  and  negotiated  the 
contract  of  lease  under  which  the  plaintiff  in 
error    rented    the    property    to    the    biscuit    company, 
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was  not  a  licensed  real  estate  agent,  but  was  an 
employee  in  the  office  of  the  defendant  in  error, 
G.  A.  Maddux,  and  his  name  did  not  appear  in 
the  license  of  G.  A.  Maddux  &  Company  at  the 
time    said    lease    was    negotiated. 

The  Act  of  1909,  Chapter  479,  then  in  force, 
and  is  to  be  found  on  page  1747  of  said  Acts, 
declares  that  the  occupation  of  a  real  estate 
broker  shall  be  deemed  a  privilege,  and  be  taxed, 
and  after  setting  out  the  graduated  scale  of  taxes 
to  be  paid  by  such  real  estate  brokers  or  deal- 
ers, the  amount  of  such  taxes  depending  upon  the 
population  of  the  cities  or  towns  in  which  'such 
real  estate  brokers  or  dealers  are  doing  business, 
provides    as    follows: 

"Every  person  who  solicits  or  endeavors  to 
make  sales  or  rent  property,  on  commission  or 
otherwise,  shall  be  liable  for  the  above  tax,  unless 
they  are  members  of  the  real  estate  firms  who 
have  paid  the  tax,  and  their  name  appears  in 
the    license/^ 

It  is  quite  clear  from  the  foregoing  provisions 
of  said*  Act,  that  all  unlicensed  persons  are  pro- 
hibited from  soliciting  or  making  sales  of,  or 
renting    property,    on    commission    or    otherwise. 

It  is  also  equally  clear  that,  under  the  pro- 
visions of  said  Act,  the  names  of  all  persons 
who     solicit     or     endeavor     to     make    sales     or     rent 
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property,  on  commission  or  otherwise,  shall  appear 
in    the    license    of    the    firm    they    represent. 

The  record  shows  that  the  name  of  W.  R. 
Maddux  did  not  appear  in  the  license  of  O.  A. 
Maddux  &  Company  at  the  time  he  solicited  and 
negotiated  the  contract  of  lease  between  the  biscuit 
company  and  Hiekerson,  and  that  he  was  not  a 
member    of    the    firm. 

According  to  the  clear  and  unambiguous  terms 
of  the  statute,  W.  R.  Maddux,  not  being  a  mem- 
ber of  the  firm  of  G.  A.  Maddux  &  Company, 
and  his  name  not  appearing  in  the  license  of  the 
firm,  was  liable  for  the  tax  imposed  upon  real 
estate  dealers,  and  he  had  no  right,  without  first 
having  paid  the  tax,  to  solicit  sales  or  leases  of 
real  estate,  and  it  follows  that  all  contracts  of 
this  character,  made  by  him,  whether  for  himself 
or  on  behalf  of  the  firm,  as  to  his  compensation, 
were  illegal  and  void,  and  c6mmissions  therefor 
cannot  be  collected  by  either  himself  or  the  firm. 
8tevenso7i,    v.    Ewing,    3    Pickle,    46. 

It  is  insisted  by  learned  counsel  for  the  de- 
fendant in  error  that  the  terms  of  the  statute  do 
not  prohibit,  nor  was  it  intended  that  the  statute 
should  prohibit,  licensed  real  estate  dealers  from 
employing  agents  upon  a  salary  to  solicit  business 
for  them.  We  think  this  insistence  is  unsound. 
The  intention  and  purpose  of  the  Legislature,  to 
our  minds,  is  clear.  The  statute  was  so  framed 
to    prohibit    licensed     real     estate    dealers     from    em- 
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ploying  persons  other  than  members  of  their  firm 
to  solicit  business  for  them.  If  it  were  not  for 
the  provisions  of  the  statute,  it  might  be  possible 
for  one  licensed  real  estate  dealer  to  control  prac- 
tically all  the  business  in  a  city  or  town,  in  which 
he  was  doing  business,  by  employing  a  large 
number*  of  persons  upon  a  salary  to  solicit  busi- 
ness for  him,  and  that  under  a  single  license, 
one  dealer  could  have  twenty-five  or  fifty  agents 
soliciting  sales  and  leases  of  real  estate,  or  as 
many  agents  and  employees  as  he  might  desire 
without  the  payment  of  an  additional  tax,  and 
in  our  opinion,  it  was  to  prevent  just  such  con- 
ditions that  the  Legislature  inserted  into  the  Act 
the    provisions    referred    to. 

In  the  case  of  Stevenson  v.  Ewing,  supra,  it 
appeared  that  Ewing  had  not  paid  the  tax  re- 
quired of  real  estate  brokers,  and  the  Court  held 
that  his  contracts  were,  as  to  his  commissions, 
illegal  and  void,  and  that  he  could  not  recover 
upon  such  contracts.  The  Court  in  that  case,  in 
speaking  of  real  Estate  brokers,  said:  "If  he  fails 
to  equip  himself  with  the  required  authority  for 
the  transaction  of  his  business,  the  law  will  deny 
him  its  aid  when  he  seeks  to  enforce  his  con- 
tract   for    commissions." 

We  think  that  W.  R.  Maddux,  under  the  plain 
terms  of  the  statute,  was  without  authority  to 
solicit  sales  or  contracts  of  lease  of  real  estate 
for  G.  A,  Maddux  &  Company,  therefore,  G.  A. 
Maddux  &  Company  cannot  recover  commissions 
upon  the  contract  made  by  W.  R.  Maddux  with 
the  plaintiff  in  error,  and  the  judgment  of  the 
Court  below  is  reversed,  and  the  suit  of  the  de- 
fendant   in    error    is    dismissed    with    costs. 
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J.   J.   WoBD  V.    Geo.    F.    Shofner. 

CNashville,    October    Terra,    1910.)   ' 

1.  AiiAiiNiBTRATioN.    W7u)  preferred  as  adminitirator  de  bonis  mm 
oum  testamerUo  annexo. 

In  the  appointment  of  an  administrator  de  bonis  non  with  a  will 
annexed,  one  interested  in  the  property  to  be  administered 
under  the  will,  or  who  is  favored  by  those  so  interested,  is  to 
be  be  preferred  to  the  next  of  kin  of  the  testate,  where  snch 
next  of  kin  is  neither  interested  in  the  estate  to  be  administered 
nor  preferred  by  those  so  interested,  it  being  the  policy  of  the 
law  to  grant  administration  to  those  interested  in  the  estate 
or  property  to  be  administered. 

Case  cited  and  distinguished:  In  re  Wooten's  Estate^  6  Pickle, 
289. 

Code  cited  and  construed :  Shan.  Code,  Sec.  8999. 


From  Bedford  County. 

w 

Appeal      from      the      Circuit      Court      of      Bedford 
County.       Jwo.     E.     Richardson,    Judge. 

Coldwell    &    Greer    for    J.    J.    Word. 

Chas.    S.    Ivie    and    E.    C.    Parker    for    Geo.    F. 
Shofner. 

Hughes,  Judge,  delivered  the  opinion  of  the  Court. 

This  case    involves    the    appointment    of    an    admin- 
istrator   de    bonis    non,    with     the    will    annexed,    of 

27 
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the  estate  of  T.  S.  Word,  who  died  testate  in 
Bedford  County,  something  over  sixteen  years  ago. 
In  his  will  Mr.  Word  named  his  son,  C.  C. 
Word,  his  executor,  and  the  son  assumed  the 
duties  of  the  trust,  but  he,  too,  died  in  1909, 
before  the  provisions  of  the  will  had  been  fully^ 
carried  out.  The  delay  in  carrying  out  the  pro- 
visions of  the  will  resulted  from  the  fact  that 
the  testator  gave  his  realty  to  his  wife  for  life, 
with  directions  for  sale  by  the  executor  after  her 
death,  and  she  is  still  living.  The  only  thing 
remaining  to  be  done  by  the  executor  de  horns 
non  with  the  will  annexed  is  to  sell  the  realty 
and  distribute  the  proceeds  under  the  terms  of 
the  will.  The  realty  to  be  sold  consists  of  two 
tracts  of  land,  one  worth  $3,000  to  $4,000,  and 
the    other    worth    about    $400. 

Soon  after  the  death  of  T.  S.  Word  those  to 
whom  the  proceeds  of  the  realty,  to  be  sold  after 
his  widow's  death,  had  been  given  in  his  will, 
conveyed  their  interests  in  the  realty,  some  of  the 
conveyances  expressly  reciting  that  the  vendees 
were  to  receive  the  proceeds  of  any  sale  that 
might  be  made.  Geo.  F.  Shofner,  one  of  the 
parties  seeking  the  appointment  as  administrator 
de  bonis  non,^  becauie  the  purchaser,  and  is  now 
the  owner,  of  more  than  half  this  realty.  The 
purchasers  of  the  balance  of  this  realty,  with  the 
possible  exception  of  an  owner  of  an  interest 
worth       not     exceeding     $100,     ask     the     appointment 
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of  Shofner  as  the  executor  de  honia  non.  The 
other  applicant  for  the  position  •  of  executor  de 
bonis  non  with  the  will  annexed  has  no  interest 
in  the  estate,  and  if  supported  by  any  one  with 
any  interest  it  is  the  party  owning  an  interest 
not  exceeding  $100.  Word's  application  is  sup- 
ported, however,  by  the  widow  of  T.  S.  Word, 
and  practically  all  of  the  next  of  kin;  and  he 
is  a  grandson  of  the  testate  and  a  son  of  the 
executor  named  in  the  will  who  died  in  1909. 
He  is  also  named  in  his  father's  will  as  the 
executor  or  administrator  of  both  estates — that  of 
his  father  and  his  grandfather.  These  are  facts ' 
agreed    to    by    the    parties. 

Under  this  state  of  facts  the  questions  presented 
in  the  County  Court  of  Bedford  County,  where 
this      suit    originated,    were,    and    the    questions    here 

are,      (1)      whether     the       provisions     of     Shannon's 

» 

Code,  Section  3939,  control,  or  whether  that  sec- 
tion applies  alone  to  the  appointment  of  admin- 
istrators of  the  estate  of  intestates;  and  (2)  if 
the  statute  does  not  control,  who  is  to  be  pre- 
ferred. It  is  contended  by  J.  J.  Word,  and 
those  supporting  his  application,  that  the  statutory 
provisions  found  in  the  section  of  the  Code  re- 
.  ferred  to  apply  to  this  case,  and  that  for  that 
reason  •  he  should  be  appointed  as  the  next  of 
kin,  and  as  the  nominee  of  the  widow  and  next 
of  kin.  On  the  other  hand,  it  is  the  contention 
of     Geo.     F.     Shofner,     and     those     supporting     his 
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application,  that  *  the  statute  in  question  has  no 
application  in  this  case,  but  is  confined  alone  to 
the  estates  of  those  dying  intestate,  and  that  he 
should    be    given    preference. 

The  C!ounty  Court  decideJ  the  issues  in  favor 
of  J.  J.  Word,  and  appointed  him.  From  this 
there  was  an  appeal  to  the  Circuit  Court,  where 
the  case  was  tried  before  the  Circuit  Judge  with-  . 
out  the  intervention  of  a  jury,  and  the  Circuit 
Judge  took  the  opposite  view,  and  decided  the 
controversy  in  favor  of  Shofner;  and  the  case 
has    been    brought    to    this    Court    by    appeal. 

We  will  consider  the  two  questions  in  the  same 
connection,  as  some  of  the  authorities  to  be  re- 
ferred to  so  treat  them,  and  as  they,  in  the  view 
we    take,    depend    on    the    same    principles. 

Shannon's  Code,  Section  3939,  to  which  refer- 
ence   has    been    made,    is    as    follows: 

"3939.  Who  Preferred  in  Granting  Letters. — 
When  any  person  shall  die  intestate  in  this  State, 
administration  shall  be  granted  to  the  widow  of 
such  person  if  she  make  application  for  the  same. 
For  want  of  such  application  on  the  part  of  the 
widow,  the  administration  shall  be  granted  to  the 
next  of  kin,  if  such  next  of  kin  apply  therefor.  . 
If  neither  the  widow  nor  next  of  kin  make  ap- 
plication for  administration,  then  the  same  shall 
be  granted  to  the  largest  creditor  proving  his  debt 
on     oath     before     the     County      Court     or     County 
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Judge;     provided,     that  when     there     is     more     than 

one    next    of    kin,    the  County     Court    may    decide 

which     of     them     shall  be     entitled     to     administra- 
tion." 

It  will  be  seen  the  wording  of  this  statute  is 
such  as  to  apply  alone  to  the  estates  of  persons 
.  who-  die  intestate,  and  the  question  is,  whether  it 
should  be  so  limited  in  its  construction,  or 
whether  it  should  be  given  a  broader  construction 
and  made  to  include  the  appointment  of  an  ad- 
ministrator with  the  will  annexed.  If  it  is  to 
be  given  the  broader  construction  contended  for, 
under  the  express  holding  in  In  re  Wooten's 
Estate,  6  Pickle,  page  289,  J.  J.  Word's  appoint- 
ment would  follow  without  further  controversy,  he 
being  supported  by  the  widow.  But,  if  the  stat- 
ute is  to  be  confined  in  its  application  to  the 
appointment  of  administrators  of  the  estates  of 
intestates,  is  Shofner,  the  other  applicant,  and 
who  is  more  largely  interested  than  any  one  else 
in  the  estate  and  the  steps  to  be  taken  by  the 
administrator  de  bonis  non,  and  whose  appoint- 
ment is  supported  by  practically  all  the  other  par- 
ties   interested,    to    have    the    preference? 

We  know  6f  no  construction  by  our  Courts  of 
the  statute  in  question  in  so  far  as  it  applies  to 
the  questions  here  involved,  but  we  find  in  a 
work  which  has  been  often  referred  to  and  ap- 
proved   by    our    Supreme    Court,    to    wit:     Prichard 
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on    Wills    and    Administration,    at    Section    554,    the 
following : 

"The  statute  prescribing  the  preferences  to  be 
observed  in  granting  administration,  applies  only 
to  cases  of  intestacy;  where  there  is  a  will,  the 
next  of  kin  may  have  no  interest  in  the  estate; 
if  they  have,  they  take  it  under  the  will  and  not 
as  next  of  kin;  consequently,  the  persons  inter- 
ested under  the  will  are  those  to  be  affected  by 
the  appointment,  and  the  County  Court  is  left  to 
its  discretion  in  the  appointment  of  an  adminis- 
trator with  the  will  annexed.  But  the  same 
rules  which  should  guide  the  Court  in  making  a 
choice  between  several  next  of  kin,  should  influ- 
ence the  selection  of  an  administrator  with  the 
will  annexed;  that  is,  administration  should  be 
given  to  that  claimant  who  has  the  greatest  inter- 
est in  the  preservation  and  proper  management  of 
the  effects  of  the  deceased,  considering  that  the 
right  of  administration  follows  the  right  to  the 
property." 

We  also  find  that  a  similar  construction  has 
been  placed  on  an  English  statute  of  similar  pur- 
port. In  Williams  on  Executors,  Vol.  1,  star 
page  357,  the  following  is  set  out  as  the  pro- 
visions   of    21    Hen.    VIII,    c.    5,    sec.    3: 

\* 

"In  case  any  person  die  intestate,  or  that  the 
executors  named  in  any  testament  refuse  to  prove 
it,    the    Ordinary    shall    grant    administration    to    the 
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widow  of  the  deceased,  or  to  the  next  of  kin, 
or  to  both,  as  by  the  discretion  of  the  same 
Ordinary    shall    be    thought    good." 

At  star  page  403  of  the  same  work  is  found 
the  following  construction  of  this  statute,  together 
with  the  reasons  therefor,  and  the  principles  that 
should    guide    the    Court    in    such    cases    as    this: 

"It  is  obvious  that  many  of  the  cases  above 
contemplated  are  not  within  the  statute  of  admin- 
istration, 21  Hen.  VIII,  c.  5,  which  provides 
ordy  for  intestacy,  and  the  refusal  of  the  ap- 
pointed executor.  Consequently  in  such  instances 
the  Spiritual  Courts  are  left  to  the  exercise  of 
their  discretion  in  the  choice  of  an  administrator, 
according  to  their  own  practice;  and  no  person 
has  such  a  legal  right  to  preference  as  can  be 
enforced  by  application  to  the  Common  Law 
Courts. 

"The  rule  of  practice  in  the  Ecclesiastical 
Court,  in  a  case  where  the  grant  of  administra- 
tion is  not  within  the  statute,  it  is  considered 
which  of  the  claimants  has  the  greatest  interest 
in  the  effects  of  the  deceased,  and  decree  the 
administration  accordingly,  if  there  are  no  peculiar 
circumstances.  Hence,  in  all  cases  where  no  exec- 
utor is  appointed,  or  the  appointed  executor  fails 
to  .represent  the  testator,  the  residuary  legatee,  if 
there  be  one,  is  preferred  to  the  next  of  kin, 
and    entitled    to    administration     cum    iestamento    an- 
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nexo.  And  so  strong  has  been  the  efforts  of  the 
Courts  that  the  right  of  administration  should 
follow  the  right  of  property,  that  although  in  the 
case  of  the  appointed  executor's  renunciation,  the 
letter  of  the  statute  expressly  directs  the  Ordinary 
to  grant  administration  to  the  next  of  kin,  yet 
the  spirit  of  the  Act  has  been  held  both  by 
common  lawyers  and  civilians,  to  exclude  the  next 
of  kin  where  there  is  a  residuary  legatee;  on  the 
ground  that  in  such  case  the  next  of  kin  have 
no  interest.  'The  reason,'  said  the  Court,  in 
Thomas  v.  Bviler,  'that  the  statute,  21  Hen.  VIII, 
required  that  administration  should  be  granted  to 
the  next  of  kin,  was,  upon  the  presumption  that 
the  intestate  intended  to  prefer  him.  But  now 
the  presumption  is  here  taken  away,  the  residuum 
being  disposed  of  to  another;  and  to  what  pur- 
pose  should  the  next  of  kin  have  it,  when  no 
benefit  can  accrue  to  him  by  it?  and  it  is 
reasonable  that  he  should  have  the  management  of 
the  estate,  who  is  to  have  what  remains  of  it 
after    the    debts    and    legacies    are    paid." 

In  The  American  Law  of  Administration,  by 
Woemer,  Vol.  1,  second  edition,  star  page  528, 
the    following    is    found: 

"The  rule  which  is  the  foundation  of  the  pref- 
erence accorded  by  the  statutes — i.  e,,  to  conunit 
the  administration  to  those  who  are  eventually 
entitled    to    the    property— ^is    equally    binding    upon 
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the    Court,    in    the    exercise    of  the    discretion    vested 

in      it      in      choosing      between  several      individuals 

placed    by    the    statute    in    the  same    class    of    pref- 
erence." 

In  the  same  volumfe,  at  star  page  515,  the  fol- 
lowing   appears : 

"Aside  from  statutory  regulations,  which  in 
every  State  determine  what  persons  are  entitled  to 
the  administration,  and  which,  of  course,  must  be 
observed  in  appointing  an  administrator  to  office, 
the  discretion  in  probate  courts  in  this  respect  is 
to  be  governed  by  well-known  general  principles. 
The  most  important  of  these  is,  that  administra- 
tion should  be  committed  to  those  who  are  the 
ultimate  or  residuary  beneficiaries  of  the  estate — 
those  to  whom  the  property  will  go  after  admin- 
istration. To  secure  to  them  the  right  to  admin- 
ister is  the  paramount  object  of  the  statutes 
fixing  the  order  of  preference,  and  constitutes  the 
aim  and  intention  of  Courts  in  the  exercise  of 
such  discretion  as  is  vested  in  them.  It  is  ob- 
vious that  those  who  will  reap  the  benefits  of  a 
wise  and  economical  administration,  or,  on  the 
other  hand,  suifer  the  consequences  of  waste,  im- 
providence, or  mismanagement,  have  the  highest 
interest  and  most  •  influential  motive  to  administer 
properly." 

Remembering    that,    in    law,    the    interest    of    those 

* 

who    are    to    receive    the    proceeds    of    the    lands,    to 
be    sold    after    the    death    of    the    life    tenant,    are 
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to    be    treated    as     personalty,     the    next    excerpt    is 
pertinent 

At  star  page  534  of  the  same  book  is  found 
the    following: 

"In  granting  letters  cum  testamento  annexo, 
the  Court  is  governed  by  the  same  principles 
which  determine  the  appointment  of  administrators, 
chief  among  which  is,  that  in  the  absence  of 
regulation,  the  right  to  admimister  follows  the 
right  to  the  personal  property.  Hence  residuary 
legatees  are  preferred,  in  the  grant  of  letters  cum 
testamento    annexo,    to    the    next    of    kin    or    widow." 

The  following  is  laid  down  in  11  Am.  &  Eng. 
Ency.    of    Law    (2d    ed.),    page    791: 

"The  governing  principle  in  granting  letters  of 
administration  with  the  will  annexed,  as  in  grant- 
ing original  letters,  is  that  the  right  to  the  ad- 
ministration follows  the  right  to  property,  and  the 
grant  will  be  generally  made  to  the  person  hav- 
ing the  largest  interest,  unless  the  persons  entitled 
to  letters  are  designated  by  statute.  Thus  legatees 
are  held  to  be  entitled,  by  virtue  of  their  in- 
terest, as  against  the  surviving  husband  or  widow 
of    the    testator." 

See  also  Schouler  on  Execut6rs,  sec.  124,  and 
18    Cyc,    99,    to    the    same    effect. 

We  are  of  the  opinion  that  the  construction 
given  by  Mr.  Prichard  of  the  statute  in  question, 
which     construction     is     in     principle     supported     by 
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Williariid  on  Executors,  herein  quoted,  is  sound. 
The  reasons  given  in  the  authorities  are  convinc- 
ing. The  Legislature  evidently  gave  the  first  right 
to  the  widow  in  *  view  of  the  ample  provisions 
made  for  her  in  the  estate  of  her  deceased  hus- 
band who  may  die  intestate.  Then  the  reason  for 
favoring  the  next  of  kin  after  the  widow,  it  is 
evident,  is  found  in  the  interest  that  such  next 
of  kin  has,  under  the  law,  in  the  estates  of  in- 
testates. If  there  is  no  widow  and  no  next  of 
kin  the  creditors,  of  course,  are  the  people  next 
interested,  and  for  that  reason  they  are  the  next 
favored. 

]N^ow,  when  there  is  a  will  and  the  estate  vests 
interests  in  others,  the  reasons  for  the  preferences 
given  by  the  statute  disappear,  and  the  appoint- 
ment of  one  to  carry  out  the  will  should  depend 
on  the  interest  of  those  who  take  under  the  will. 
There  being  nothing  to  be  done  by  the  adminis- 
trator de  bonis  non  to  be  appointed  in  this  case 
that  will  affect  the  next  of  kin  of  T.  S.  Word, 
as  such  next  of  kin,  we  see  no  reason  or  author- 
ity for  consulting  them  as  to  who  should  occupy 
that  position.  Reason  and  authority,  however,  both 
support  the  right  of  those  who  are  interested  in 
the  property  to  be  hereafter  administered  to  be 
heard    as    to    who    shall    be    appointed. 

We  think,  in  cases  not  controlled  by  ^the  stat- 
ute as  to  who  shall  have  the  preference  in  ad- 
ministering,    the     Court      making     the      appointments 
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should  be  guided  by  the  circumstances  of  each 
case,  appointing  those  interested  in  preserving  die 
estate  and  who  are  acceptable  to  other  interested 
parties,  if,  as  here,  a  person'  can  be  found  in 
whom  these  qualifications  concur.  Such  course,  it 
occurs  to  us,  is  in  truth  an  application  of  the 
spirit  of  the  statute — of  the  reasons  underlying  its 
enactment.  In  this  case  it  is  easy  to  see  that 
the  interests  of  the  widow,  as  the  owner  of  the 
life  estate,  might  become  antagonistic  to  the  interests 
of  those  entitled  to  the  proceeds  of  the  lands  after 
the  falling  in  of  the  life  estate.  Such  antago- 
nisms between  life  tenants  and  remaindermen  are 
not  uncommon.  Then  the  reasons  for  giving  the 
preference    to    her,    or    her    nominee,    disappear. 

It  is  proper  to  remark  that  the  opposition  to 
the  appointment  of  J.  J.  Word  *has  not  grown 
out  of,  and  is  not  based  on,  any  intimation  of 
personal  unfitness  on  his  part.  The  question  is 
presented  to  us  and  decided  by  us  as  a  question 
of  law  free  from  any  imputation  of  personal  un- 
fitness   on    his    part. 

From  what  has  been  said,  it  follows  that  the 
action  of  the  County  Judge  was  erroneous,  and 
the  action  of  the  Circuit  Judge  was  correct.  The 
case  is  therefore  remanded,  with  a  copy  of  this 
opinion,  to  the  Circuit  Court  of  Bedford  County, 
with  instructions  to  issue  procedendo  to  the  County 
Court  directing  that  Court  to  make  the  appoint- 
ment in  conformity  with  the  views  herein  *  ex- 
pressed.     J.    J.    Word    is    taxed    with    the    costs. 
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C.    M.    Owen,    Adm'r.,    v.    Jackson    Rah. way    and 

Light    Co. 

Writ     of     certiorari     denied     by     Supreme     Courl; 
Jackson,    1911. 

1.  Nbgliobncb.    Last  clear  ohanoe.    Charge  of  t?ie  court.    Will- 

fulness, 

It  is  error  for  tbe  Court,  after  instructing  the  jury  that  a  party 
who  has  negligently  put  himdelf  in  a  position  of  peril  is  enti- 
tled to  a  recovery  for  injuries  that  could  have  been  avoided  by 
the  exercise  of  ordinary  care  upon  the  part  of  the  wrongdoer, 
to  add  that  recovery  in  such  case  may  be  had  if  they  believe 
Xbst  the  wrongdoer  willfully,  wantonly  or  with  such  indiffer-' 
ence  as  amounted  to  recklessness  Inflicted  the  injuries.  He 
should  have  told  the  jury  that  there  was  liability  if  the  party, 
after  becoming  aware  of  the  presence  of  plaintifF  or  after  he 
ought  to  have  known  of  his  presence,  fails  to  exercise  ordi- 
nary care  to  prevent  injury.  It  becomes  the  duty  of  one  who 
discovers,  or  who  ought  in  the  exercise  of  ordinary  care  to 
have  discovered,  the  peculiar  situation  of  a  party,  to  exercise 
reasonable  care  and  iMrndence  commensurate  with  the  circum- 
stances to  avoid  injury. 

2.  GoHTKiBTTTOBY    Neolxgence.     Last  oleor  ohanoe.     Violation  of 

ordinance. 

In  a  case  where  the  last  clear  chance  is  relied  upon  it  is  error 
for  the  Court  to  charge  the  jury  broadly  that  the  contributory 
negligence  of  the  injured  one  will  bar  recovery  notwithstanding 
the  violation  of  a  city  ordinance.  The  jury  should  be  told  that, 
notwithstanding  the  negligence  of  the  plaintiff,  if  defendant  saw 
or  would  have,  in  the  exercise  of  that  degree  of  care  exacted 
of  him  by  law,  seen  plaintiff,  the  defendant  would  be  liable 
unless  he  exercised  ordinary  care  and  prudence  to  prevent 
injury,  notwithstanding  the  negligence  of  the  plaintiff.  The 
Court  should  in  such  case  present  clearly  to  the  jury  the  duty 
of  the  defendant  himself  to  avoid  injuring  the  negligent  party 
by  the  exercise  of  ordinary  care,  and  that  if  he  fails  to  do  so, 
his  negligence  would  be  the  proximate  cause  of  the  accident 
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3.  Wir7n>:ssE8.    Opinikms.    ConciusUms. 

No  witness,  expert  or  non-expert,  should  be  asked  for  his  opinion 
or  conclusion  upon  any  material  fact  tliat  is  to  be  passed  upon 
by  the  Jury. 

4.  ExpEBT  WiTNBSSES.    Examinations.    Tests. 

The  Trial  Judge  has  a  wide  discretion  as  to  the  range  of  ques- 
tions put  to  an  expert  witness  to  test  his  qualificationB  or  the 
poundness  of  his  opinions.  The  Court  likewise  has  a  wide 
discretion  as  to  the  admissibility  of  tests  and  experiments 
made  with  a  view  to  Illustrate  the  operation  of  machinery. 


Fbom     Madison     County. 


Appealed  from  the  Circuit  Court  of  Madison 
County.      Hon.    S.    J.    Evbbett^    Judge. 

Biggs    &    Spbaggins    for    PlaintiflF    in    Error. 

W.    G.    TiMBEALAKE    for    Defendant    in    Error. 

Mb.  Justice  Cate  delivered  the  opinion  of  the 
Court. 

This  is  an  action  brought  by  the  plaintiff  in 
error  against  the  defendant  in  error  in  the  Cir- 
cuit Court  of  Madison  County  to  recover  for  the 
alleged  negligent  killing  of  his  intestate,  the  intes- 
tate being  a  son  of  the  plaintiff  in  error,  by 
collision  with  a  street  car.  The  declaration  filed 
contains    four    counts. 

The    defendant    filed    two    pleas.       The    first    plea 
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is  the  general  issue  which  is  pleaded  to  all 
counts  of  the  declaration.  The  second  plea  was  a 
plea  of  contributory  n^ligence,  in  which  it  was 
averred  that  the  plaintiff's  intestate  was  guilty  of 
such  negligence  which  contributed  directly  and 
proximately  to  the  cause  of  the  injury,  and  that 
for  that  reason  the  plaintiff  could  not  recover. 
Issue    was    joined    on    the    foregoing    pleas.       The 

case    was    tried    before    the    Court    and    jury,    result- 

* 

ing    in    a    verdict    in    favor    of    the    defendant. 

The  plaintiff  entered  a  motion  for  a  new  trial, 
which  was  overruled,  and  judgment  was  entered 
upon  Ibe  verdict^  and  the  plaintiff  in  error 
prayed  an  appeal  in  the  nature  of  a  writ  of 
error    to    this    Court,     and    assigns    error. 

In  the  view  we  have  taken  of  the  case,  it  is 
only  necessary  to  make  a  brief  statement  of  the 
facts. 

On  the  10th  day  of  April,  1908,-  between  one 
and  two  o'clock  in  the  afternoon,  the  deceased, 
Clopton  M.  Owen,  his  sister,  and  a  little  girl 
named  Clark,  were  on  their  way  home  from 
school,  having  been  in  attendance  that  day  upon 
the  College  Street  School  in  the  city  of  Jackson. 
They  came  into  ^lain  Street  from  Royal  Street, 
and  were  traveling  west  on  Main  Street  to  a 
point  practically  opposite  an  alley  running  from 
the  south  side  of  Main  Street,  which  the  Owen 
children  were  accustomed  to  travel  in  going  home 
from     school.       Before     crossing     the     street     to     the 
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alley  they  stopped  on  the  pavement  on  the  north 
side  of  Main  Street  and  engaged  in  conversation 
for  several  minutes.  After  remaining  with  her 
brother  and  the  Clark  girl  for  a  few  minutes, 
the  deceased's  sister  crossed  to  the  south  side  of 
the  street  for  the  purpose  of  entering  the  alley 
and  going  to  her  home.  As  she  crossed  the 
street  she  called  to  her  brother  to  come  on,  and 
she  says  that  she  told  him  that  a  car  was  com- 
ing, but  it  is  not  shown  that  the  deceased  heard 
her,  or,  at  least,  the  declaration  concerning  the 
car,  and  its  subsequent  conduct  indicated  that  he 
did  not  hear  it.  The  sister  said  that  as  she 
crossed  the  street  she  saw  the  street  car  coming 
out  of  North  Koyal  Street  into  Main  street;  that 
as  she  crossed  the  street  she  could  hear  her 
brother^s  feet  scraping  on  the  gravel,  and  knew 
him  to  be  following  her,  but,  be  that  as  it  may, 
in  a  short  time  after  the  sister  started  to  cross 
the  street  the  deceased,  Clopton  M.  Owen,  started 
also  to  cross,  but  instead  of  turning  and  facing 
south,  he  walked,  or  as  some  of  the  witnesses 
say,  ran  backwards,  with  his  face  towards  the 
Clark  girl,  seemingly  still  engaged  in  conversation 
with  her,  and  with  his  back  to  the  car  track 
and  crossing  diagonally  towards  the  mouth  of  the 
alley,  being  slightly  west  of  the  alley,  and  while 
thus  crossing  to  the  alley  with  his  back  to  the 
street  car  track  and  facing  northwest,  he  came 
in    collision    with    one    of    the    defendant's    cars,    was 


STATE  OF  TENNESSEE.  417 

Owen  t;.  Railway  and  Ligbt  Co. 

knocked  down  and  run  over  and  killed;  the  side 
of  his  face  and  head  and  one  hand  being  hor- 
ribly mangled.  It  appears  from  the  undisputed 
proof  that  the  deceased  was  not  aware  of  the 
accident  of  the  car,  and  was  wholly  unconscious 
of    his    perilous    situation. 

The  injury  occurred  something  over  three  hun- 
dred feet  from  Royal  Street.  There  was  nothing 
on  the  street  to  obstruct  the  view  of  either  the 
motorman  or  the  deceased.  The  motorman  saw 
the  deceased  approaching  the  track  with  his  back 
or  side  towards  the  car  at  a  point  about  eight 
feet  distant  from  the  north  rail  of  the  track.  He 
says  that  when  he  saw  him  at  that  point  and 
approaching  the  track  apparently  unconscious  of 
the  approach  of  the  car  that  he  sounded  his 
gong,  shut  off  the  current,  put  on  the  brakes 
and  reversed.  On  further  examination,  however, 
he  savs  that  he  did  not  realize  that  a  collision 
was  imn>inent  until  the  boy  was  within  three 
feet  of  the  track,  and  that  it  was  then  that  he 
reversed  and  put  on  the  brakes;  says  he  was 
about  twenty  feet  from  the  point  at  the  time  he 
saw  that  a  collision  was  imminent,  and  that  he 
had  run  twenty  feet  before  he  reversed  and  put 
on  the  brakes.  Evidently  the  reversing  and  put- 
ting on  the  brakes  occurred  about  the  time  the 
deceased  was  struck  by  the  car.  The  motorman 
does    say     that     he     did     all     in     his    power     to     stop 

28 
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the  car  and  prevent  the  collision,  and  a  witness 
for  the  defendant,  a  Mrs.  Stovall,  who  was  in  an 
upstairs  room  just  across  the  street,  says  that  she 
saw  the  collision,  and  that  the  motormali  seemed 
to  be  doing  all  he  could  to  stop  the  car  and 
prevent  the  accident.  It  is  sho\\Ti  in  the  proof 
that  the  motornian  gave  an  outcry  with  either  a 
view  to  warn  the  boy  or  in  horror  at  what  was 
about  to  happen  just  beforq  the  collision  occurred. 
The  car  is  shown  to  have  been  operated  at  from 
six  to  eight  miles  an  hour,  and  the  'motorman 
and  sui)erintendent  of  the  company  show  that  the 
car  was  in  good  condition,  and  that  there  was 
nothing  wrong  or  inefficient  in  the  equipment  of 
the    car    by    which    it    was    controlled    and    stopped. 

A  number  of  witnesses  were  examined  by  depo- 
sition, or  otherwise,  for  the  purpose  of  proving 
that  a  car  properly  equipped  with  a  modem,  up- 
to-date  fender  or  life  guard  was  safer  than  a  car 
that    was    not    thus    equipped. 

Several  different  makes  of  fenders  are  referred 
to  in  the  proof,  illustrations  are  shown,  tgid  it 
is  given  as  the  opinion  of  those  who  have  used 
them  in  the  operation  of  cars  that  they  are 
effective  in  saving  human  life  and  limb,  and  that 
in  the  event  of  collision  a  fender  properly  at- 
tached to  the  car  and  in  good  working  order  at 
the  time  will  prevent  any  serious  injury.  It  is 
so  constructed  that  the  car  cannot  run  over  the 
body,     and    they    are    so    constructed    that    they    can 
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pick  up  the  body  by  some  automatic  action,  the 
contention  being  in  this  case  that  if  the  car  in 
question  had  been  equipped  with  a  modem  fender 
or  life  guard,  that  even  though  the  collision  may 
have  occurred  between  the  street  car  and  the 
deceased,  that  the  deceased  would  have  been  prac- 
tically uninjured,  and  that  he  could  not  have 
been    run    over    by    the    wheels    of    the    car. 

There  is  proof  offered,  which  is  ruled  out  upon 
objection  of  defendant,  by  parties  who  have  op- 
erated cars  equipped  with  fenders  of  this  charac- 
ter, have  had  collisions  with  persons,  even  small 
children,  when  running  at  a  high  rate  of  speed, 
without  any  injury  of  any  consequence  to  the 
victim    of    the    collision. 

The  ordinance  in  question  was  offered  in  evi- 
dence before  the  jury,  and  admitted,  and  in  his 
charge  the  Court  properly  instructed  the  jury  that 
a  failure  on  the  part  of  the  defendant  to  comply 
with  the  provisions  of  that  ordinance  was  negli- 
gence   per    86, 

It  is  not  necessary  to  go  further  into  the  de- 
tails of  the  evidence  in  this  case.  We  have 
merely  stated  sufficient  to  indicate  how  the  injury 
occurred. 

The  first  error  assigned  by  the  plaintiff  in 
error  is  that  there  is  no  evidence  to  support  the 
verdict  of  the  jury,  but  we  pass  from  that  to 
the  errors  assigned  on  the  charge  of  the  Court. 
The    second    assignment    of    error    is    that    the    Cir- 
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cuit  Judge  erred  in  his  charge  to  the  jury  by 
giving  the  following  instructions  as  part  of  his 
charge : 

"The  Court  charges  you  that  the  last  chance 
doctrine,  as  enforced  by  the  Courts  of  Tennessee, 
means  that  if  the  party  injured  was  guilty  of 
contributory  negligence  in  placing  himself  in  a 
perilous  position,  yet  such  contributory  negligence 
would  not  be  enforced  against  him,  if  the  other 
party  in  the  exercise  of  ordinary  care  and  cau- 
tion such  as  an  ordinarily  prudent  man  would 
have  exercised  under  similar  conditions,  knew  or 
ought  to  have  known  the  predicament  of  the 
party  injured  in  time  to  avoid  injuring  him,  by 
the  exercise  of  ordinary  care  and  caution  which 
an  ordinarily  prudent  person  would  have  exercised 
under  similar  conditions,  and  notwithstanding  such 
actual  or  implied  knowledge,  nevertheless  either 
wantonly,  willfully,  or  actuated  by  some,  degree  of 
indifference  to  the  rights  of  others  as  may  be 
justly  characterized  as  recklessness,  inflicts  upon 
such  person  who  has  by  his  contributory  negli- 
gence placed  himself  in  such  perilous  position.  In 
this  case,  if  you  find  from  the  proof  that  the 
deceased,  Clopton  M.  Owen,  was  guilty  of  con- 
tributory negligence  in  placing  himself  in  a  peril- 
ous position,  before  the  law  would  excuse  such 
contributory  negligence  of  the  deceased,  Clopton  M. 
Owen,     you     must    find     from     the     proof     that     Mr. 
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Holmes,  the  motorman  of  the  car,  by  the  exercise 
of  ordinary  care  and  caution  such  as  an  ordinary 
prudent  man,  under  similar  conditions,  would  have 
exercised,  knew  or  ought  to  have  known  of  the 
perilous  position  and  condition  of  the  deceased, 
•Clop  ton  Owen,  and  that,  notwithstanding  such 
knowledge,  either  actual  or  implied,  upon  the  part 
of  the  said  motorman  Holmes,  that  ■  he  either 
want(jnly,  willfully,  purposely,  or  recklessly  ran 
<iefendant's  street  car  against  and  over  the  de- 
<3eased;  and  unless  you  believe  from  the  proof 
that  the  motorman.  Holmes,  wantonly,  willfully, 
purposely  or  recklessly  ran  defendant's  car  against 
or  over  the  deceased,  you  could  not,  under  the 
law,  excuse  the  deceased  from  the  legal  effect  of 
his  contributory  negligence,  if  under  the .  proof  you 
should  find  that  the  deceased,  Clopton  Owen,  was 
guilty    of    contributory    negligence    in    this    case." 

The  third  assignment  of  error  is  that  the  Court 
erred  in  giving  his  charge  to  the  jury  in  the 
following    instruction : 

*^If  you  find  from  the  proof  in  this  case  that 
the  defendant  was  guilty  .  of  such  negligence  as  con- 
tributed to  the  direct  anJ  proximate  cause  of  the 
injury,  and  you  also  find  that  the  deceased,  Clop- 
ton Owen,  was  guilty  of  negligence  which  con- 
tributed to  the  direct  and  proximate  cause  of  the 
accident,  the  plaintiff  would  not  be  entitled  to  a 
recovery,     unless     you     should     find     that     the     negli- 
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gence  of  the  motorman  in  charge  of  the  car  was 
willful,  wanton,  or  reckless,  showing  a  reckless 
disregard  for  human  life.  If  you  find  from  the 
proof  that  there  was  such  willful,  wanton  and 
reckless  negligence  on  the  part  of  the  motorman, 
the  negligence  of  the  deceased,  if  you  can  find' 
that  hid  negligence  contributed  to  the  direct  and 
proximate  cause  of  the  accident,  would  not  bar  a 
recovery,  but  if  you  find  that  the  negligence  of 
the  deceased  contributed  to  the  direct  and  prox- 
imate cause  of  the  injury  ,  and  his  death,  it 
would  bar  a  recovery,  however  much  you  might 
find  the  defendant  street  car  company  negligent, 
unless  you  should  find  that  their  negligence  •  was 
willful,  wanton  and  reckless,  as  heretofore  ex- 
plained." 

We  will  dispose  of  the  second  and  third  assign- 
ments of  error  together,  for  the  reason  that  the 
same  criticism  of  the  Court's  charge  is  made  in 
both. 

The  insistence  is  that  the  Court  erred  in  that 
part,  of  its  charge  set  out  in  the  first  assignment 
of    error,     in     charging    the    jury     that     there     could 

m 

be  no  recovery  if  the  plaintiff  in  error's  intestate 
was  guilty  of  negligence  in  placing  himself  in  a 
perilous  position,  unless  the  other  party  in  the 
exercise  of  ordinary  care  and  caution  such  as  an 
ordinary  prudent  man  would  have  exercised  under 
similar    conditions,    knew    or    ought    to    have    known 
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the  predicament  of  the  party  injured  in  time  to 
avoid  injuring  him,  by  the  exercise  of  ordinary 
care  and  caxition  which  an  ordinarily  prudent 
person  would  have  exercised  under  similar  condi- 
tions, and  notwithstanding  such  actual  or  implied 
knowledge,  nevertheless,  either  wantonly,  willfully, 
or  actuated  by  such  degree  of  indifference  to  the 
rights  of  others  as  may  be  justly  characterized  as 
recklessness,  inflicts  injury  upon  such  person  who 
has  by  his  contributory  negligence  placed  himself 
in  such  perilous  position;  charging  the  jury  that 
there  could  be  no  recovery  in  this  case,  if  the 
plaintiff  in  error's  intestate  was  negligent  in  plac- 
ing himself  in  a  position  of  peril,  and  that  his 
perilous  position  was  seen,  or  could  have  been 
seen  bv  the  exercise  of  reasonable  care  and  cau- 
tion,  by  the  motorman,  Holmes,  unless,  that,  not- 
withstanding his  knowledge  of  the  deceased's  peril- 
ous position,  he  ran  his  car  over  him  wantonly, 
willfully,  purposely  or  recklessly.  It  is  insisted 
that  this  is  error.  That  what  is  known  as  the 
last  chance  doctrine  was  improperly  stated  by  the 
Court,  the  insistence  being,  that  if  the  deceased 
had  placed  himself  by  his  negligence  in  a  peril- 
ous position,  and  that  this  position  was  seen  and 
known  by  the  motorman,  or  should  have  been 
seen  and  known  by  him  in  the  exercise  of  ordi- 
nary care  and  caution,  that  it  was  the  duty  of 
the  motorman  to  do  all  that  he  could,  in  the 
exercise    of    ordinary    care    and    caution,     to    prevent 
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the  injury  to  the  deceased,  and  that  it  is  not 
necessary  that  the  injury  should  be  the  result  of 
wantonness,  willfulness  and  recklessness  in  order 
that  the  defendant  may  be  held  liable  for  the 
injury.  In  other  words,  the  Court  in  its  charge 
complained  of  exhonorated  the  defendant  from  any 
liability  whatever,  where  the  perilous  position  was 
brought  about  by  the  deceased's  n^ligence,  unless 
the  injury  was  wantonly,  willfully  purposely  or 
recklessly    inflicted. 

Counsel  for  the  plaintiff  in  error  insists  that 
this  is  not  a  correct  statement  of  the  doctrine, 
and  thai  it  is  sufficient  to  render  the  defendant 
liable  under  the  facts  of  this  case  if  the  motor- 
man  saw,  or  in  the  exercise  of  ordinary  care 
and  caution  could  have  seen,  the  deceased  in  his 
perilous  position,  and  after  seeing  him,  could  by 
the  exercise  of  ordinary  care  and  caution  on  his 
part  have  avoided  the  injury,  the  insistence  being 
that    it    was    the    duty    of    the    motorman    after    dis- 

i 

covering  the  perilous  position  of  the  deceased,  to 
use  every  means  within  his  power  to  avert  the 
collision.  We  are  of  opinion  that  the  latter  con- 
tention  is  correct,  and  that  the  doctrine  of  last 
chance,  as  set  out  in  the  Court's  charge,  is  erro- 
neous. We  believe  the  true  rule,  and  the  rule 
in  this  State,  to  be  that  although  the  plaintiff 
or  person  killed  or  injured,  may  have  been  negli- 
gent, yet,  if  the  defendant,  after  discovering  his 
peril,     or     by     the     exercise     of     ordinary     care     and 
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caution  should  have  discovered  it,  could  have 
avoided  the  consequence  of  such  negligence  by  the 
exercise  of  ordinary  care,  and  failed  to  do  so, 
he  is  liable  to  the  plaintiff.  Com.  on  Laws  of 
Neg.,     Thompson,     Vol.     1,     Sec.     222. 

In  the  recent  case  of  Railroad  v.  Haynes,  4 
Cates,  717,  the  rule  above  stated  was  substantially 
announced.  In  that  case  the  defendant  in  error 
was  driving  his  wagon  along  the  street  car  track 
in  striking  distance  of  the  ear,  and  his  conduct 
was  conceded  to  be  -negligent;  the  car  coming  up 
behind  him  came  in  collision  with  the  rear  of 
his  wagon,  and  he  was  injured.  In  the  trial 
below  the  Circuit  Judge-  instructed  the  jury  as 
follows : 

"Though  the  act  of  a  person  in  crossing  or 
driving  alongside  the  track  in  front  of  a  street 
railway  car  which  is  moving  towards  him  near 
enough  to  be  struck,  may  be  negligent,  yet,  if 
the  motorman  in  charge  of  the  car  observes  the 
negligence,  or  could  have  observed  the  negligence 
by  the  use  of  ordinary  care  when  the  perilousness 
of  the  collision  became  imminent,  and  might  have 
avoided  its  effect  by  due  care  in  time  to  prevent 
an  accident,  and  failed  to  do  so,  the  company 
would    in    that    event    be    liable." 

That  instruction  of  the  Court  was  assigned  as 
€rror  by  our  Supreme  Court,  Justice  Neil  deliver- 
ing   the    opinion,    held    that    there    was    no    error    in 
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this  instruction,  and  the  assignment  was  accord- 
ingly   overruled. 

It  is  clear  that  if  the  instruction  above  set  out, 
and  upheld  by  our  Supreme  Court,  is  correct, 
that  the  learned  trial  Judge  was  in  error  in 
charging  that  before  there  could  be  a  recovery 
upon  the  facts  of  this  case,  that  the  conduct  of 
the  motorman  would  have  to  be  wanton,  willful, 
purposeful    or    reckless. 

In  Street  Railway  Company  v.  Dan.,  18  Pick., 
322,  it  was  held  that  an  action  against  a  street 
railway  company  for  negligently  crushing  and  kill- 
ing a  child  with  one  of  its  cars,  an  instruction 
which  states  in  substance  that  it  is  the  duty  of 
a  motorman  to  keep  a  vigilant  lookout  for  chil- 
dren on  the  streets,  and  upon  the  first  appearance 
of  danger  or  probable  collision  with  any  one  of 
them,  to  stop  his  car  in  the  shortest  time  and 
space  possible,  is  not  subject  to  the  criticism 
that  it  makes  no  allowance  for  .  sudden  emergen- 
cies, where  it  is  apparent  from  the  context  that 
the  Judge  simply  meant  that  the  motorman  must 
do  all  in  his  power,  under  the  emergencies  then 
surrounding    him,    to    save    the    child. 

We  are  of  opinion  that  the  instruction  approved 
in  the  case  above  cited  is  wholly  inconsistent  with 
the  definition  of  the  doctrine  of  last  chance  given 
by  the  learned  trial  Judge  in  that  portion  of  his 
charge  set  out  in  the  first  assignment  of  erro:. 
This     doctrine     seems     to    have    originated     in    Davis 
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V.  Mann,  10  Mees  and  W.,  549.  The  doctrine 
was  recognized  by  the  Courts  of  this  State  at  an 
early  day,  in  Whirley  v.  Whitman,  1  Head,  610, 
and  the  rule  is  thus  stated  in  that  case,  after 
laying  down  the  general  rule,  that  where  there 
was  mutual  negligence  approximately  contributing 
to  the  injury,  that  there  could  be  no  recovery, 
the    Court    said: 

"An  important  and  well-established  qualification 
of  this  principle  is  that  the  more  want  of  supe- 
rior degree  of  care  or  intelligence  can  be  set  up 
as  a  bar  to  the  plaintiff^s  claim  for  redress,  and 
that  although  the  plaintiff  may  .himself  have  been 
guilty  of  negligence,  yet  unless  he  might,  by  the 
exercise  of  ordinary  care,  have  avoided  the  conse- 
quence of  the  defendant's  negligence,  he  still  was 
entitled  to  recover.  He  is  considered  the  author 
of  the  injury  by  whose  first  or  more  grosss  neg- 
ligence   it    has    been    effected." 

This  .case  is  cited  approvingly  in  Nashville  & 
Chattanooga  Railway  Company  v.  Carroll,  6  Heis., 
where  the  qualification  of  the  general  rule  is 
recognized. 

It  is  insisted  by  learned  coimsel  for  defendant 
in  error,  that  the  rule,  as  stated  by  the  learned 
trial  Judge,  was  approved  by  our  Supreme  Court 
in  Railroad  v.  Roe,  10  Cates,  611.  We  do  not 
think  that  this  case  supports  this  contention,  but, 
on    the    contrary,    it    clearly    recognizes    the    rule    as 
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insisted  upon  by  the  plaintiff  in  error.  In  that 
case,  the  Court,  speaking  through  Judge  Beard, 
quoting  from  Railroad  v.  Pugh,  97  Tenn.,  627, 
said: 

"The  rule  at  common  law  and  in  this  State 
still  is  that  any  contribution  to  any  injury  which 
directly  produced  it  would  bar  the  action  in  any 
case  where  statutory  provisions  \o  the  contrary  do 
not    apply." 

# 
After    citing    authorities    in    support    of    this    state- 
ment,   the    Court    continues: 

"This  rule  is  entirely  consistent  with  that 
other,  under  which  a  party  will  not  be  excused 
from  liability  for  an  injury  which  he  inflicts 
upon  another  on  the  ground  of  earlier  negligence 
of  the  latter  when  aware  of  the  latter's  exposure 
to  peril  he  omits  ordinary  and  reasonable  care  to 
avoid  the  injury,  when  the  observance  of  this 
care  would  have  prevented  the  hurt.  Failure  in 
that    regard    is    actionable    wrong." 

•  The  Court  says  that  this  is  so  not  only  be- 
cause such  negligence  is  the  proximate  occasion  to 
the  injury,  but  for  the  stronger  reason  that  it 
indicates  w^antonness,  and  for  this  the  law  affords 
no     excuse. 

The  Court  in  that  case  cannot  be  understood  as 
saying  that  before  there  is  any  liability  for  neg- 
ligence   that    the    conduct    of    the    defendant    must    be 
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wanton,  but  the  Court  simply  says  that  the 
omission  of  ordinary  and  reasonable  care  to  avoid 
the    injury    indicates    wantonness. 

In  this  case  the  Court  refers  to  the  case  of 
Whirley  v.  Whitman,  1  Head,  619,  the  case 
herein    first    cited    as    supporting    this    doctrine. 

Numerous  authorities  are  cited  by  our  Courts 
in  support  of  the  position  here  taken,  but  it  is 
unnecessary  to  encumber  this  opinion  by  again 
citing    them. 

The  rule  is  well  stated,  29  Cyc,  530,  in  this 
language : 

"While  the  negligent  act  or  omission  of  the 
person  injured  ordinarily  defeats  recovery,  the  rule 
is  subject  to  the  exception  or  qualification  that, 
although  such  person  has  been  guilty  of  negligence 
in  exposing  himself  to  danger,  yet  he  may  recover 
if  defendant,  after  knowing  of  such  danger,  could 
have  avoided  the  injury  by  the  exercise  of  ordi- 
nary care  and  fails  to  do  so,  as  in  such  case 
the  negligence  of  the  party  injured  is  not  the 
proximate  cause  of  the  injury,  and  the  negligence 
of  the  party  injured  is  not  the  proximate  cause 
of  the  injury,  and  the  negligence  of  the  defend- 
ant   becomes    the    proximate    cause." 

And  this  rule  obtains  where  the  defendant  knew 
or  might  have  discovered  the  peril  by  the  exer- 
cise of  reasonable  care,  or  has  neglected  ordinary 
precaution    in    failing    to    do    so. 
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So  we  are  of  opinion  that  part  of  the  charge 
of  the  trial  Judge  complained  of  in  the  second 
assignment  of  error  is  erroneous,  and  what  we 
have  said  of  the  second  assignment  of  error  is 
also  true  of  the  third,  for  the  reason  that  the 
Court,  in  that  part  of  his  charge '  set  out  in  the 
third  assignment  of  error,  repeats  and  emphasizes 
the  error  pointed  out  in  the  first  assignment  of 
error.  In  this  instruction  the  Court  savs  to  the 
jury : 

"If  you  find  that  his  negligence  (meaning-  de- 
ceased) contributed  to  the  direct  and  proximate 
cause  of  the  accident,  it  would  bar  a  recovery, 
however  much  you  might  find  the  defendant  street 
railway  company  negligent,  unless  you  should  find 
that  their  negligence  was  willful,  wanton  and 
reckless,    as    heretofore    explained." 

We  think  this  is  error.  The  Court  should  have 
said  that  "unless  you  should  find  that  the  defend- 
ant company,  after  discovering  deceased's  peril,  or 
by  the  exercise  of  due  caution,  should  have  dis- 
covered it,  omitted  to  use  ordinary  care  and  cau- 
tion to  prevent  the  injury,  and  by  the  use  of 
which  the  injury  might  have  been  prevented."  So 
we  are  of  the  opinion  that  the  third  assignment 
of  error  is  well  taken,  and  that  the  charge  is 
subject    to    the    criticism    made    therein. 

The     fourth     assignment     of     error     is     that  ■  the 
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Court    erred    in    the    following    instruction    given    to 
the    jury : 

"But  on  the  other  hand,  if  you  find  from  the 
proof  that  the  accident  would  have  occurred,  even 
if  the  defendant's  car  had  been  equipped  with  a 
fender,  as  provided  by  said  ordinance,  and  that 
the  failure  to  have  a  fender  upon  said  car,  as 
provided  by  said  ordinance,  was  not  the  proximate 
cause  of  the  accident,  then  the  Court  charges  you 
that  the  failure  of  the  defendant  to  have  its  cars 
equipped  at  the  time  of  the  accident  with  a 
fender,  as  provided  *by  said  ordinance,  would  not 
constitute  actionable  negligence  upon  the  part  of 
the    defendant." 

The  criticism  on  this  instruction  is  of  the  use 
of  the  word  "accident."  It  is  insisted  that  the 
Court  should  have  used  the  word  "injury."  While 
this  criticism  of  the  Court's  charge  is  somewhat 
hypercritical,  it  is  not  without  merit,  in  view  of 
the    fact    of    this    case. 

There  was  much  proof  in  this  record  tending 
to  show  that  though  the  accident  was  inevitable, 
that  the  injury  resulting  therefrom  would  have 
been  slight,  if  any,  if  the  car  had  been  properly 
equipped  with  a  fender,  as  required  by  said 
ordinance.  The  jury  could  well  have  construed 
this  part  of  the  Court's  charge  to  mean  that  if 
they  found  from  the  proof  that  the  collision 
would     have     occurred     even     if     the    car     had     been 
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equipped  with  a  fender,  then  the  failure  of  the 
defendant  to  comply  with  the  ordinance  was  not 
actionable  negligence.  The  instruction  should  have 
been  so  worded  as  to  have  left  it  to  the  jury 
as  to  whether  the  accident  or  collision  would  have 
resulted  in  injury  if  the  car  had  been  properly 
equipped,  etc.  The  Court  obviously  used  the  word 
"accident"  in  that  portion  of  his  charge  as 
synonymous  with  "injury,"  and  while  we  think 
that  the  word  "injury"  would  have  been  the 
better  word  to  use  in  that  connection,  yet  we 
would  not  be  disposed  to  reverse  this  case  on 
that    assignment    of    error. 

The  fifth  assignment  of  error  is  that  the  Court 
erred  in  giving  the  following  instructions  to  the 
jury: 

"The  streets  are  a  public  thoroughfare  for  the 
use  of  pedestrians  as  well  as  the  street  car,  but 
its  use  is  intended  for  persons  traveling  along  or 
crossing  the  same,  aiid  not  for  the  purpose  of 
loitering  or  playing  in.  If  you  find  from  the 
procjf  that  the  deceased  Clopton  Owen,  at  the 
time  of  the  accident,  acted  hieedlessly  and  reck- 
lessly in  placing  himself  in  a  perilous  position, 
and  that  he  did  not  exercise  that  care  and  cau- 
tion which  an  ordinary  prudent  person  of  his  age 
and  intelligence  would  have  exercised  to  have 
avoided  the  injury  to  himself,  and  that  the  in- 
jury   to    him     was    brought    about    either     in    whole 
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or  in  i)art  by  his  own  negligent  conduct  contrib- 
uting to  the  accident  as  a  direct  and  proximate 
cause,  there  could  be  no  recovery,  and  your  vei^- 
dict    should    be    for    the    defendant." 

It  is  insisted  that  this  instruction  was  prejudi- 
cial  to  the  plaintiff  in  error,  "  in  that,  it  ignored 
the  last  cleap*  chance  doctrine,  and  also  the  negli- 
gence of  the  defendant  in  error  not  providing  a 
fender.  The  effect  of  the  instruction  was  that 
the  plaintiff  in  error's  action  was  barred  by  the 
contributory  negligence  of  the  deceased,  '  regardless 
of  the  fact  that  the  presence  of  a  fender  might 
Have    saved    the    deceased's    life;     also    regardless    of  ^ 

the    fact    that    the    niotorman    discovered    the     boy's  I 

peril,  and  had  the  last  clear  chance  to  avoid  the 
deceased's  contributory  negligence  by  the  use  of 
proper    care    and    diligence. 

We  are  of  the  opinion  that  this  instruction 
should  have  been  qualified  as  above  indicated. 
Doll  V.  Louisville  By.  Co.,  128  S.  W.  Kep., 
344. 

The  sixth  assignment  of  error  is  that  the  Court 
erred  in  giving  the  following  instruction  to  the 
jury: 

"If  you  find  from  the  proof  in  this  case  that 
Clopton  Owen,  in  company  with  his  sister  and 
another  companion,  was  returning  from  school  on 
the     sidewalk     on    the    north    side    of     Main     Street, 

29 
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and  when  they  reached  a  point  at  an  alley  the 
deceased's  sister  crossed  the  street  and  called  to 
her  brother  to  come  across  the  street,  and  he  was 
talking  to  a  little  girl,  and  started  across  the 
street  diagonally,  stepping  backwards,  or  sidewise, 
with  his  back  to  the  east,  and  if  you  find  that 
the  car  of  the  defendant  turned  into  Main  Street 
and  Royal  Street  going  west,  and  tlfat  the  motor- 
man  saw  the  boy  on  the  street,  and  that  when 
he  was  approaching  he  rang  a  gong,  and  you 
find  that  the  boy  did  not  hear  or  pay  any  atten- 
tion to  it,  but  on.  approaching  close  the  motor- 
man  hollored  to  him,  slacked  the  speed,  put  on 
the  brakes,  and  reversed  'the  car,  and  you  find 
that  the  motorman  did  all  in  his  power  to  pre- 
vent the  accident,  but  that  the  boy  was  run  over 
and  killed,  the  defendant  company  would  not  be 
liable^  and  if  you  find  the  facts  that  way,  your 
verdict,  should    be    for    the    defendant." 

It  is  insisted  that  this  instruction  is  erroneous, 
for  the  reason  that  it  violates  the  rule  laid  down 
in  Railroad  Company  v.  Dan,  18  Pick.,  herein- 
before cited,  with  reference  to  the  duties  of  mo- 
tormen  upon  approaching  children  upon  the  track 
in    front    of    a    moving    car. 

We  are  of  opinion  that  there  is  no  reversible 
error  in  this  portion  of  the  Court's  charge.  He 
expressly  tolls  the  jury  that  if  they  find  that 
the     motorman     did     all     in     his     power     to     prevent 
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the  accident,  that  the  defendant  company  would 
not  be  liable.  It  is  true  that  the  Court  prob- 
ably should  have  said  that  the  motorman  saw  the 
boy  on  the  street,  or  by  the  exercise  of  reason- 
able care  and  prudence  should  have  seen  him. 
But  we  are  of  the  opinion  that  this  instruction 
of  the  Court  is,  at  least,  not  reversible  error, 
and  that  the  assignment  is  overruled.  It  is  true 
that  it  is  the  duty  of  a  motorman,  when  he  dis- 
covers a  child  approaching  the  street  car  track, 
to  at  once  begin  to  take  such  precautions  as  are 
necessary  to  prevent  a  collision.  This  is  certainly 
true  where  the  child  approaching  the  track  is 
clearly  unconscious  of  the  approach  of  the  car, 
and  this  the  Court  should  charge.  The  seventh 
and  eighth  assignments  of  error  are  directed  at 
certain  parts  of  the  Court's  charge  copied  therein, 
for  the  reason  that  the  portion  of  the  charge 
complained  of,  ignore  the  liability  of  the  defend- 
ant, in  the  event  the  plaintiff's  perilous  condition 
was  seen,  or  could  have  been  seen,  by  the  motor- 
man  in  time  to  have  avoided  the  injury  by  the 
exercise  of  due  care  arid  caution.  This  error  of 
the  Court,  in  charging  that  there  could  be  no  lia- 
bility on  the  part  of  the  defendant  unless  the 
motorman  saw  his  perilous  situation,  or  should 
have  seen  it,  and  having  actual  or  implied  knowl- 
edge of  his  peril,  wantonly,  willfully,  purposely 
and  recklessly  injured  him,  runs  like  thread 
through    the    whole    charge,    and    we    are    of    opinion 
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that  the  portions  of  the  charge  set  out  in  the 
seventh  and  eighth  assignments  of  error  are  sub- 
ject to  the  criticism  offered.  The  Court  should 
have  qualified  the  statement  contained  in  the  por- 
tion of  the  charge  set  out  in  both  said  assign- 
ments of  error,  by  stating  unless  you  further  find 
that  the  motorman  saw,  or  by  the  exercise  of 
due  care  should  have  seen,  the  perilous  position 
of  the  deceased,  and  failed  to  exercise  due  care 
and  precaution  to  prevent  the  injury.  The  in- 
structions as  given  were  misleading  to  the  jury. 
It  is  insisted  that  there  were  other  portions  of 
the  charge  that  cured  these  defects,  and  that  the 
charge  taken  as  a  whole  is  correct.  We  are.  not 
prepared  to  agree  with  this  contention,  for  the 
reason  that  the  plaintiff  in  error  was  entitled  to 
a  correct  charge,  and  one  that  was  not  contra- 
dictory   or    inconsistent. 

In  City  St.  B.  Co.  v.  Shepherd,  23  Pick., 
444,  the  Court  held  that  an  erroneous  position 
in  the  Court's  charge  is  not  cured  by  another 
contradictory  or  inconsistent  one  that  is  correct. 
"The  parties  are  entitled  to  a  clear  and  consist- 
ent charge,  as  well  as  a  correct  one."  Railroad 
Company    v.    Lendamood,    3    Cates,    458. 

At  the  conclusion  of  the  Court's  charge,  the 
plaintiff  in  error  submitted  a  large  number  of 
special  requests  for  instructions,  all  of  which  the 
Court  refused  to  grant,  and  his  refusal  to  charge 
these    requests    is    assigned    as    error. 
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We  deem  it  unnecessary  to  consider  each  of 
these  requests  and  separate  assignments  of  error 
based  on  each.  It  is  sufficient  to  say  that  many 
of  the  requests  contain  sound  propositions  of  law, 
but  they  were  offered  for  the  purpose  of  putting 
the  Court  in  error  in  his  charge  in  the  particu- 
lars complained  of  in  his  assignments  of  error  to 
the  Court's  charge.  In  other  words,  the  requests 
referred  to  set  out  the  so-called  last  chance  doc- 
trine as  contended  for  by  the  plaintiff  in  error's 
counsel,  and  the  effort  of  these  several  requests 
was  to  carry  that  view  of  the  doctrine,  throughout 
the  charge,  and  in  view  of  our  finding  on  the 
assignments  of  error  to  the  Court's  charge,  we 
deem  it  unnecessary  to  take  further  notice  of 
these  special  requests.  We  will,-  however,  say  in 
this  connection  that  we  are  of  opinion  that  all 
the  questions  raised  in  the  Court's  charge  could 
have  been  raised  by  fewer  special  requests,  and 
that  a  number  of  special  requests  were  unneces- 
sary, and  that  the  question  could  have  been 
raised    in    a    much    smaller    compass. 

The  twenty-fourth  assignment  of  error  is  that 
the  Court  erred  in  its  failure  to  charge  the  jury 
on  the  plaintiff's  theory  of  this  case  as  set  up 
in  the  first,  second  and  third  counts  of  his  dec- 
laration, and  the  proof  introduced  with  reference 
thereto.  We  are  of  opinion  that  this  assignment 
of  error  is  not  well  taken,  for  the  reason  that 
there    is    no    proof    in    the    record    that    the    car    in 
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question  was  defective  in  its  equipment  and  appli- 
ances which  were  used  for  the  purpose  of  con- 
trolling and  stopping  the  car,  but,  on  the  con- 
trary, the  undisputed  proof  is  that  the  car  was 
in  good  condition.  There  being  no  proof  to  the 
contrary,  it  is  unnecessary  for  the  Court  to 
charge  the  jury  on  that  aspect  of  the  case,  and 
its  failure  to  do  so  is  not  error.  The  same  is 
true  as  to  the  allegation  of  the  reckless  operation 
of  the  car — that  is,  operating  the  car  at  a  reck- 
less rate  of  speed.  There  is  no  proof  that  the 
car  was  being  operated  at  a  reckless  rate  of 
speed  at  the  time  of  the  injury  complained  of, 
and  the  failure  of  the  Court  to  charge  upon  that 
view    of    the    case    is    not    error. 

The  twenty-fifth  assignment  of  error,  which  goes 
to  the  charge  of  the  Court  as  being  contradictory 
and  inconsistent,  and  confusing  to  the  jury,  has 
already  been  disposed  of,  and  need  not  be  fur- 
ther   noticed. 

The  twenty-sixth  assignment  of  error  is  that 
the  Court  erred  in  excluding  from  the  jury,  over 
the  objection  of  the  plaintiff,  the  testimony  of 
witness,  Geo.  R.  Ahrendts,  the  excluded  testimony 
being    as  » follows : 

"Inter.  14.  Assuming  an  electric  street  car 
which  is  equipped  with  a  fender  you  have  de- 
scribed and  with  one  of  the  fenders  attached  to 
front    of    car,     and     said     fender,     in    good     working 
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order,  was  being  run  or  operated  along  a  prac- 
tically level  track,  only  slightly  up  grade,  at  the 
rate  of  about  six  or  eight  miles  per  hour,  when 
a  child  about  eleven  years  of  age  suddenly  walked 
or  backed  upon .  the  track,  some  eight  or  ten  feet 
in  front  of  the  advancing  car,  would'  the  said 
fender  on  said  car,  under  said  circumstances,  have 
saved  the  life  of  the  child,  or  prevented  the  car 
from  running  over  him,  or  severely  injuring  him? 
"A.     I    believe    it    would." 

There  is  no  error  in  excluding  this  question 
and  answer,  because  the  question  called  for,  and 
the  answer,  undertook  to  answer  the  issue  which 
the    jury    were    to    try. 

The  answer  to  question-  fifteen  of  said  witness 
was    excluded,    and    is    as    follows: 

"I  have  here  a  cut  made  from  a  photograph 
of  an  eclipse  fender,  shovring  it  in  operation  just 
after  it  has  picked  up  a  dummy.  This  photo- 
graph shows  in  a  way  the  operation  of  the  fen- 
der, after  it  has  picked  up  a  person  or  object. 
The  rubber  roll  in  front  of  the  fender  is  shown 
as  if  it  were  slightly  bent  in  the  middle.  This 
is  because  the  rubber  roll  is  hollow  and  gives  or 
bends    when    it    strikes    an    object." 

We  are  of  opinion  that  the  admission  of  this 
answer  was  a  matter  that  addressed  itself  to  the 
sound    discretion    of    the    trial    Court,    and    the    Court 
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in  its  discretion  having  excluded  this  evidence,  we 
will  not  undertake  to  readvise  that  discretion.  We 
think,  however,  that  the  admission  of  that  answer, 
or  its  rejection,  Was  in  the  discretion  of  the 
Court. 

The  twenty-seventh  assignment  of  error  is  that 
the  plaintiff  also  assigns  as  error  the  action  of 
the  Court  in  excluding  over  the  objection  of  the 
plaintiff,  the  testimony  of  Daniel  F.  Doyle,  in- 
terrogatory   6 : 

"If  you  state  that  the  life  guard  or  fender 
mentioned  by  you  is  practicable  and  effective  in 
avoiding  accidents,  or  protecting  life  and  limb, 
state  how  you  know  it,  and  whether  you  have 
ever  used  the  same  yourself,  or  observed  it  in 
use    or    operation? 

"A.  I  know  from  my  own  exi)erience  that  this 
fender  is  practicable  and  effective  in  tlje  .  saving 
of  life.  I  was  operating  a  car  going  at  about 
the  rate  of  fifteen  miles  an  hour  when  a  little 
girl  ran  across  the  street  in  front  of  the  car, 
when  but  for  .  the  fender  the  child  would  have 
been  run  over  and  killed.  The  minute  the  little 
girl  came  in  contact  with  the  fender  the  spring 
snapped,  and  she  was  curled  up  in  the  wire 
netting,  and  held  there  until  the  motorman  and 
myself    released    her.      She    was    uninjured." 

We  are  of  the  opinion  that  this  evidence  under 
the    rule    laid    down,    Byars    v.    Railroad,    10    Pick., 
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353,  and  Moore  v.  The  State,  12  Pick.,  and  5 
Ency.  of  Evidence,  482,  was  admissible,  and  the 
admissibility  of  such  evidence  being  clearly  a 
matter  resting  largely  in  the  discretion  of  the 
trial  Court,  we  will  not  hold  that  the  exclusion 
of  this  evidence  was  reversible  error.  We  think, 
however,  the  Court  in  its  discretion  should  have 
admitted     it. 

Assignments  twenty-eight  and  twenty-nine  relate 
to  the  admissibility  of  the  same  kind  of  evidence 
referred  to  in  the  assignments  preceding,  and  what 
we  have  already  said  disposes  of  these  assignments. 
It  is  a  well  recognized  rule  that  tests  may  be 
given  in  evidence,  and  this  is  true,  even  though 
the  rests  were  made  without  notice  to  the  opo- 
site  party,  and  in  view  of  the  fact  that  one 
issue  in  this  case  was  whether  or  not  the  injury 
to  the  deceased  would  have  been  prevented  if  the 
defendant's  car  had  been  properly  equipped  with 
fenders,  it  might  have  been  helpful  to  the  jury 
to  have  permitted  it  to  hear  the  results  of  testa 
actually  made.  As  before  stated,  however,  we  do 
not  hold  that  the  failure  of  the  Court  to  admit 
this  evidence  in  the  exercise  of  its  discretion  is 
reversible  error,  but  we  are  of  opinion  that  the 
evidence    should    have    been    admitted. 

The  thirtieth,  and  last,  assignment  of  error,  is 
directed  at  the  alleged  misconduct  of  the  jury. 
In  the  view  we  have  taken  of  this  case,  it  is 
unnecessary     for     us     to    pass     upon    this     assignment 
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of  error,  but  we  will  say  that  the  finding  of  the 
Court  on  the  facts  introduced,  on  the  motion  for 
a  new  trial  is  conclusive  uj3on  us,  and  we  would 
not  be  permitted  to  go  behind  the  Court's  finding 
of  facts,  if  there  was  any  evidence  to  sustain 
that  finding.  The  alleged  offending  jurors  denied 
the  prejudicial  statements  attributed  to  them,  and 
the  other  members  of  the  jury  examined  state 
that  they  were  not  influenced  by  these  statements, 
such  of  them  as  testified  to  the  statements,  and 
under  these  facts  we  will  not  put  the  trial  Court 
in  error  in  failing  to  set  aside  the  verdict  of 
the    jury    on    account    of    its    misconduct. 

In  the  view  which  we  have  taken  of  this  case, 
it  is  not  necessary  that  we  should  pass  upon  the 
first    assignment    of    error. 

It  follows  that,  for  the  errors  committed  by  the 
Court  in  its  charge  to  the  jury,  that  this  case 
must  be  reversed  and  remanded  for  a  new  trial. 
The  defendant  will  pay  the  costs  incident  to  this 
appeal. 
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Peoples  Savings  Bank  &  Tbust  CoMPAifY  v.  H.  H. 

BoNNEK  Et  Ajl. 

Writ     of     certiorari     denied     by     Supreme     Court, 
Jackson^    1911. 

■m 

1.  Banks  and  Banking.    Lost  paper.    Burden  of  proof, 

Wbere  commercial  paper  sent  to  a  bank  for  collection  or  protest 
is  lost,  the  burden  is  on  tbe  receiving  bank  to  show  that  the 
loss  did  not  happen  through  its  fault 

2.  Same.    Oolleoting  agent. 

The  burden  is  on  the  party  suing  for  the  loss  of  or  non-collection 
of  commercial  paper  to  prove  not  only  the  negligence  occasion- 
ing the  failure  to  present  and  collect,  but  also  that  the  paper 
was  good  and  collectible. 

3.  Ghanoqebt  Pleadino  and  Practice.  '  Original  an4  amended  IHUa. 

The  matters  set  up  in*  an  amended  bill  proper  are  to  be  treated 
as  incorpoated  in  the  original  bill  and  as  part  of  the  original 
suit 


From   Shelby  County. 

Appealed     from     the     Chancery     Court     of     Shelby 
County. 

W.    W.    Dkapbe    for    Bank    of    Granville. 

H.     H.    Bonner    for    other    defendants. 

Mr.    Justice    Cate    delivered    the    opinion    of    the 
Court. 
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» 

.The  original  bill  was  filed  in  this  case  in  the 
Chancery  Court  of  Shelby  County  against  H.  H. 
Bonner,  J).  A.  Robinson,  Bank  of  Commerce  & 
Trust  Co.,  the  Bank  of  Granville,  Tennessee,  and 
the  First  National  Bank  of  Nashville.  The  bill 
was  filed  for  the  purpose  of  collecting  a  draft 
for  $147.00  drawn  by  D.  A.  Robinson  in  favor 
of  H.  H.  Bonner  on  one  R.  L.  Robinson,  of 
Granville,  Tennessee,  the  bill  alleging  that  it  ac- 
cepted this  draft  from  the  defendant  Bonner,  who 
was  a  regular  customer  of  the  bank  in  good 
credit,  for  collection  and  placed  it  to  his  credit. 
That  it  on  the  same"  day  endorsed  this  draft  for 
eoUection  and  credit  to  the  Bank  of  Commerce  & 
Trust  Co.,  of  Memphis;  that  that  bank  trans- 
mitted it  in  due  course  of  business  to  the  First 
National  Bank,  of  Xashville,  Tennessee,  and  that 
it  was  by  that  bank  transmitted  to  the  Bank  of 
Granville,  at  Granville,  Tennessee,  the  place  of 
the    drawee's    residence. 

The  bill  alleges  negligence  joh  the  part  of  some 
one  or  more  of  the  collecting  banks,  particularly 
against  the  defendant  Bank  of  Granville,  averring 
that  the  draft  was  not  protested,  or  that,  no 
notice  of  its  dishonor  was  given,  and  that  the 
draft    was,    in    fact,    lost. 

The  original  bill  was  dismissed  as  to  the  de- 
fendants Bonner  and  the  First  National  Bank,  of 
Nashville,     upon     demurrer,     and     no     complaint     is 
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here  made  of  the  action  of  the  Court  in  disr 
missing    the    bill    as    to    these    defendants. 

Subsequently  the  complainant  voluntarily  dis- 
missed its  bill  against  the  Bank  of  Commerce  & 
Trust  Co.,  of  Memphis.  Process  was  never  served 
on  the  defendant  D.  A.  Kobinson,  and  the  Bank 
of  Granville  answered  the  original  bill,  denying 
negligence^  and  denying  loss  or  injury  to  the 
complainant  on  account  of  any  alleged  negligence 
on    its    part. 

Subsequently  an  amended  and  supplemental  bill 
was  filed,  more  particularly  affecting  defendants 
Bonner  and  Kobinson,  averring  that  the  money 
raised  on  the  draft  and  paid  by  the  complainant 
was  for  the  joint  benefit  of  Bobinson  and  Bon- 
ner, and  that  the  complainant  forwarded  the  draft 
in  due  course  of  business  for  collection,  and  that 
upon  the  failure  of  the  drawee  to  pay,  it  had 
the  right  to  charge  .back  the  draft  to  the  defend- 
ant Bonner  on  his  account,  and  that  Bonner  is, 
therefore,  liable  to  complainant  for  the  amount  of 
this  draft.  Answers  were  filed  to  the  amended 
bill,  and  proof  was  taken,  and  upon  the  hearing 
the  Chancellor  dismissed  the  bill  as  to  the  de- 
fendant Bonner.  The  defendant  Robinson  not 
being  in  Court  by  service  of  process  or  otherwise, 
no  decree  was  entered  as  to  him,  and  decree  was 
given  in  favor  of  the  complainant  and  against 
the    Granville    Bank    for    the    amount    of    the    draft. 
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with  interest  from  October  22,  1006,  the  date  the 
draft    was    giveji. 

From  the  decree  of  the  Chancellor  the  defendant 
Ghranville  Bank  prayed  an  appeal  to  this  Court, 
and    has    assigned    errors. 

On  the  22d  day  of  October,  1906,  the  defend- 
ant D.  A.  Robinson  drew  a  draft  in  favor  of 
the  defendant  H.  H.  Bonner  on  Dr.  R.  L.  Rob- 
inson, of  Granville,  Tennessee,  for  the  sum  of 
$147.  Mr.  Bonner,  who  was  a  customer  and 
depositor  of  appellee,  endorsed  the  draft  in  blank 
to  the  complainant  bank,  and  the  amount  of  the 
draft,  less  exchange,  was  credited  to  him  as  a 
deposit.  On  the  same  day  the  complainant  bank 
delivered  this  draft  properly  endorsed  to  the  Bank 
of  Commerce  &  Trust  Co.,  of  Memphis,  Tennessee, 
and  in  due  course  of  business  the  last  named 
bank  transmitted  the  draft  to  the  First  National 
Bank,  of  Nashville,  Tennessee,  and  on  October 
24,  1906,  the  last  named  bank  forwarded  this 
draft,  together  with  some  other  matters,  to  the 
Bank  of  Granville.  The  letter  of  the  First  Na- 
tional Bank,  of  Nashville,  transmitting  this  draft, 
with  other  papers,  to  the  Bank  of  Granville,  is  to 
be  found  on  page  36  of  the  transcript  in  this 
case,  and  contains  an  endorsement  in  pencil  in 
the  handwriting  of  Mr.  Jackson,  Cashier  of  thfe 
Bank  of  Granville,  as  follows:  "Robinson  lives 
about  three  miles  from  town.  Have  sent  notice." 
There    also    appears     on    this    letter,     in    the.    hand- 


STATE  OF  TENNESSEE.  447 

Bank  &  Trust  Company  v.  Bonner. 

writing  of  Mr.  Jackson,  "Less  Robinson  for  col- 
lection, $147."  This  letter  was  returned  to  the 
First  National  Bank,  of  IJTashville,  with  this  mem- 
oranda written  on  it  in  the  handwriting  of  Mr. 
Jackson,  the  Cashier  of  the  Bank  of  Granville, 
^'Containing  remittance  for  the  matters  sent  by 
the  First  National  Bank,  of  Nashville,  less  the 
Robinson  draft."  The  draft  of  Robinson  was  lost 
by  some  one  of  the  collecting  banks.  Mr.  Jack- 
son, the  Cashier  of  the  defendant  bank,  says  that 
he  notified  Robinson  of  the  draft  on  the  day  he 
received  it;  that  Robinson  came  in  the  next  day 
and  declined  to  pay  the  draft,  and  expressed  sur- 
prise that  a  draft  had  been  drawn  on  him  by 
D.  A.  Robinson,  stating  that  he  owed  him  noth- 
ing. Mr.  Jackson  states  that  he  then  mailed  the 
draft,  with  notice  of  its  dishonor,  to  the  First 
National  Bank,  at  Nashville,  on  the  day  that  Dr. 
Robinson  declined  to  pay  it;  that  he  sealed  the 
letter  and  that  it  was  placed  in  the  post  office 
at  Granville.  Some  time  after  his  deposition  in 
chief  was  given  he  is  cross-examined,  and  in  his 
cross-examination  he  swears  that  he  returned  the 
draft  to  the  First  National  Bank,  inclosed  with 
the  letter  of  the  First  National  Bank  transmitting 
same  to  him,  which  is  found  on  page  36  of  the 
transcript,  and  which  has  been  hereinbefore  re- 
ferred to,  and  the  insistence  is  that  if  lost,  that 
it  was  not  on  account  of  his  negligence,  but  that 
it    was    lost    in    the    mails. 
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The  Cashier  of  the  First  I^'ational  Bank,  of 
Nashville,  says  that  the  draft  was  forwarded  sub- 
ject to  protest;  that  it  did  not  come  back  to 
him  with  the  letter  with  which  it  was  trans- 
mitted,  but  that  the  remittance  for  the  other 
items  did  come  back  with  this  letter,  and  that 
the  letter  contained  the  pencil  memoranda  herein- 
before referred  to;  that  he  afterwards  corresponded 
with  Mr.  Jackson  about  the  draft;  that  Jackson 
claimed  that  he  had  mailed  it,  with  notice  of 
dishonor,  and  that  after  some  correspondence,  he 
concluded  that  the  draft  had  been  lost  in  the 
mails;  and  that  on  November  28,  1906,  the  First 
National  Bank  charged  the  draft  back  to  the 
Bank  of  Commerce  &  Trust  Co.,  of  Memphis; 
that  bank  charged  it  back  to  the  complainant 
bank,  and  the  complainant  bank  called  the  atten- 
tion of  Mr.  Bonher  to  the  non-payment  of  the 
draft.  Bonner  disclaimed  liability  for  it,  and, 
although  complainant  bank  claimed  the  right  to 
charge  it  to  him,  and  Bonner  at  that  time  hav- 
ing an  account  with  the  bank  as  depositor,  in 
which  relation  to  the  bank  he  continued  until 
March,  1907,  complainant  never  in  fact  charged 
it  back  to  Bonner,  but  brought  its  suit  to  re- 
cover   the    amount    of    the    draft    from    the    defendant 

< 

bank    on    account    of    negligence. 

It  is  claimed  that  the  Bank  of  Granville  was 
negligent,     in     that     it     did     not     protest     this     draft 
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for  non-paynient,  and  also  because  it  failed  to 
give    notice    of    dishonor    of    the    draft. 

It  is  well  to  state,  in  this  connection,  that 
Bonner  manifested  some  anxiety  about  this  draft; 
that  he  made  frequent  inquiries  of  the  bank  to 
ascertain  if  it  had  been  paid,  and  he  says  in  his 
answer  to  the  amended  and  supplemental  bill, 
which  is  .treated  as  his  deposition  in  this  case  by 
consent,  that  he  made  inquiry  of  the  bank  be- 
cause he  did  not  want  to  pay  over  the  funds  to 
D.  A.  Robinson  until  the  draft  was  paid,  and 
that  about  the  25th  of  November  the  teller  of 
the  bank  told  him  that  they  had  not  heard  from 
the  draft,  and  he  supposed  that  it  was  paid,  and 
that  he  didn't  think  that  he  need  to  wait  any 
longer  about  the  matter,  and  that  he  then  paid 
the    proceeds    of    the    draft    over    to    D.   A.  Robinson. 

The  Bank  of  Granville  insists  that  it  was  not 
negligence  in  it  not  to  protest  this  draft  for  non- 
payment; that  it  was  an  inland  draft,  and,  there- 
fore, did  not  require  to  be  protested  under  the 
Negotiable    Instrument    Act. 

We  are  of  opinion  that  it  is  unnecessary  for 
us  to  pass  upon  this  question,  for  the  reason 
that  it  was  certainly  incumbent  on  the  Bank  of 
Granvillo  to  give  notice  of  dishonor  as  soon  as 
the  draft  had  been  dishonored,  and  this  we  find 
it  failed  to  do.  "Where  the  paper  is  lost',  the 
burden     is     on     the     bank     to     show     that     the     loss 

30 
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happened  without  its  fault,  the  mere  loss  of  the 
paper  being  shown,  the  presumption  of  negligence 
arises."      Zane    on    Banks    and    Banking,    Sec.    185. 

We  are  of  opinion  that  the  Bank  of  Granville 
has  failed  to  show  that  the  loss  of  the  paper 
was  without  fault  on  its  part,  but,  on  the  con- 
trary, we  are  of  opinion  that  the  Cashier  of  the 
Bank  of  Granville  is  mistaken  when  he  says  he 
returned  the  draft,  with  notice  of  dishonor,  to 
the  First  National  Bank,  of  Nashville,  with  letter 
with  which  it  was  transmitted  to  it  by  the  Fiirst 
National  Bank,  of  Nashville.  The  notation  on 
said  letter  clearly  indicates  that  the  draft  was  not 
returned  with  the  letter  and  remittance,  and  the 
memoranda  placed  thereon  by  the  cashier  indi- 
cates clearly  that  he  held  the  draft  for  collection. 
He  does  not  show  that  he  returned  the  draft  to 
the  First  National  Bank,  of  Nashville,  otherwise 
than  with  the  letter  above  referred  to,  and  we 
think  he  is  mistaken  in  his  contention  on  that 
point.  It  is  shoAvn  in  this  record  that,  according 
to  the  custom  of  bankers  at  Memphis,  that  all 
papers  sent  for  collection  where  there  is  no  in- 
structions not  to  protest,  are  sent  subject  to  pro- 
test, whether  the  paper  be  inland  or  foreign.  It 
is  shown  by  Mr.  Jackson,  Cashier  of  the  Bank 
of  Granville,  and  Mr.  Williams,  Cashier  of  the 
Bank  of  Gainesboro,  the  only  two  banks  in  Jack- 
son County,  that  the  custom  of  these  banks  is 
that    inland    drafts    are    never    protested,    no    protest 
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being  required  by  the  Negotiable  Instromeiit  Law. 
Leaving  out  the  question  of  protest;  we  are  of 
opinion  that  the  Bank  of  Granville  was  negligent 
in  handling  this  collection,  in  that  it  did  not 
give  notice  of  the  dishonor  and  non-payment  .  of 
this  draft  within  a  reasonable  time  and  in  the 
due  course  of  business,  and  there  being  nothing 
else  in  this  case,  that  it  would  be  liable  for  the 
amount    of    the    draft. 

The  defendant  Bank  of  Granville  assigns  as 
error  the  action  of  the  Chancellor  in  overruling 
its  motion  to  dismiss  the  complainant's  bills.  The 
motion  contains  nine  separate  and  distinct  grounds 
for  dismissing  the  bill,  and  a  separate  assignment 
of  error  is  predicated  on  each  ground  set  out  in 
the  motion,  but  we  will  dispose  of  these  assign- 
ments, being  assignments  from  five  to  fourteen,  in- 
clusive,   all    together. 

The  substance-  of  these  assignments  is  that  the 
bill  is  multifarious,  and  that  the  Court  is  with- 
out jurisdiction  of  the  defendant.  We  are  of 
opinion  that  these  assignments  are  not  well  taken. 
The  defendant  Bank  of  Granville  submitted  itself 
to  the  jurisdiction  of  the  Court  by  its  answer 
filed  to  the  original  bill  in  this  cause.  When  an 
amended  bill  is  filed  the  new  matter  set  up  in 
it  is  deemed  to  be  incorporated  in  the  original 
bill.  The  amended  bill  is  only  a  continuation  of 
the  original  bill,  and  a  component  part  thereof, 
the     two     bills     constituting     but     one     record.       Gib- 
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son's  Suit  in  Chancery,  Sec.  667;  Morrow  v. 
Fos^ck,    12    Lea,    129. 

We  are  of  opinion  that  the  bill  is  not  multi- 
farious, at  least,  to  the  extent  that  the  Chancellor 
might  not  in  his  discretion  permit  it  to  stand. 
To  make  a  bill  demurrable  or  subject  to  be  dis- 
missed on  motion  for  multifariousness,  it  must 
contain  two  or  •  more  causes  of  action  which  have 
no  connection  or  common  origin.  In  this  case 
the  right  of  action  predicated  against  each  of  the 
defendants  grows  out  of  the  same  transaction,  and 
we  are  of  opinion  that  the  whole  matter  may 
well  be  determined  in  one  action.  In  other 
words,  the  cause  of  action  stated  against  the  sev- 
eral defendants  has  a  common  root  or  source,  and 
spring  out  of  the  same  transaction.  So  these 
assignments    of    error    are    overruled. 

The  first  four  assignments  of  error  go  to  the 
action  of  the  Chancellor  in  granting  the  relief 
sought  against  the  Bank  of  Granville  in  entering 
decree  against  it  for  the  amount  of  the  draft, 
with  interest,  and  in  taxing  it  with  the  costs  of 
the  cause,  and,  in  particular,  in  taxing  it  with 
the  costs  of  the  cause  accruing  in  complainant's 
attempt  to  hold  the  defendant,  Bonner,  liable. 
These  assignments  go  to  the  real  merits  of  the 
case. 

It  is  insisted  by  the  Bank  of  Granville  that 
the  complainant  bank  should  have  charged  the 
amount    of     this     draft     to     Bonner,     as     it     claimed 
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the  right  to  do  in  its  amended  bill  in  this  case. 
It  has  been  held  by  our  Supreme  Court,  "that 
the  mere  fact  that  a  bank  credits  a  check  depos- 
ited for  collection  as  cash,  does  not  render  the 
bank  liable  to  the  depositor  for  the  amount  of 
the  check."  Milling  Co,  v.  BarJc,  12  Gates,  227; 
Bank  of  Louisville  v.  First  Nat.  Bank  of  Knox- 
ville,  8  Bax.,  101;  89  Tenn.,  609.  "The  mere 
crediting  of  paper  thus  endorsed  to  the  depositor 
as  cash  does  not  transfer  the  title."  5  Cyc,  489, 
and    the    authorities    cited    in    support    of    the    text. 

We  are  of  opinion  that  on  the  facts  of  this 
case  and  the  authorities  cited,  and  the  custom 
proved  in  this  record,  that  the  complainant  had 
the  right  to  charge  this  draft  to  the  account  of 
the    defendant    Bonner^ 

There  is  one  peculiar  feature  of  this  case,  and 
that  is  this,  it  nowhere  appears  why,  or  on  what 
account  this  draft  was  drawn  on  R.  L.  Robinson. 
All  we  have  on  that  subject  is  his  statement  to 
Cashier  Jackson,'  that  he  did  not  owe  the  drawer 
anything  whatever,  and  was  surprised  that  the 
draft  was  drawn  on  him.  It  nowhere  appears  in 
this  record  that  the  drawee  owed  anything  to  the 
drawer,  or  that  the  draft  was  collectible,  and  that 
its  collection  was  defeated  by  the  negligence  of 
the  Bank  of  Granville.  In  actions  of  this  char- 
acter, we  understand  the  rule  to  be  that  the 
burden  of  proof  is  on  the  complainant  to  show 
that    the    paper    was    collectible;   that    the    bank    was 
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negligent  in  not  collecting,  and  that  an  actual 
loss    has    followed.       5    Cyc,    511. 

"The  onus  is  on  the  complainant  to  show  neg- 
ligence of  the  defendant,  and  loss  resulting  to  it- 
self in  consequence.  It  must  show  that  the 
claim  was  good  and  collectible."  Bruce  v.  Baxter, 
7  Lea,  477;  Collier  v.  Pulliam,  13  Lea,  114; 
Sahlier    v.    BanJc,    6    Pick.,    232. 

We  are  of  opinion  that  complainant  has  failed 
to  show  that  the  drawee  owed  the  amount  of  the 
draft,  or  that  the  draft  was  collectible.  It  is 
earnestly  insisted  '  in  this  case,  that  if  there  is  a 
liability  that  the  right  of  action  is  in  the  owner 
of  the  draft  and  not  in  the  forwarding  bank; 
that  since  the  forwarding  bank  h&s  the  right  to 
charge  the  draft  to  the  account  of  the  owner, 
that  it  has  no  right  of  action  for  n^ligence  of 
the  collecting  banks,*  but  that  the  right  of  action 
is    in    the    owner    of    the    paper. 

In  Oivan  v.  Bank  of  Alexandria,  decided  by 
the  Court  of  Chancery  Appeals,  and  reported  in 
47  L.  E.  A.,  p.  270,  it  is  held  that  the  selec- 
tion of  a  suitable  intermediate  bank  for  the  pur- 
pose of  sending  a  check  for  collection  discharges 
the  duty  of  the  initial  bank  to  the  person  who 
deposited    the    check. 

In  Bank  v.  Cummings,  5  Pick,  610,  it  is  held 
that  by  the  great  weight  of  authority  the  bank 
receiving  a  draft  for  collection,  payable  at  a  dis- 
tant   point,     has    implied    authority     to     send    it    for 
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collection  to  a  suitable  agent  at  the  place  of  pay- 
ment, and  such  agent,  when  so  selected,  becomes 
the  agent  of  the  owner  of  the  draft,  and  is  not 
the  agent  of  the  transmitting  bank,  and  for  neg- 
ligence of  such  agent  resulting  in  loss  to  the 
owner  of  the  draft  the  transmitting  bank  is  not 
responsible. 

In    Zane    on    Banks    and    Banking,    Sec.     184,    it 

is    said : 

• 

"The  banks  of  primary  collection  in  the  States 
which  recognize  its  liability  for  the  acts  of  its 
correspondent  banks  may  maintain  an  action 
against  the  last  named  bank  for  negligence,  but 
the  holder  of  the  paper  can  not.  In  those  juris- 
dictions which  hold  the  rule  that  the  correspondent 
bank  is  the  agent  of  the  owner  of  the  paper,  the 
owner  may  sue  the  correspondent  bank  for  neg- 
ligence." 

The  latter  rule  obtains  in  this  State  under  all 
of  the  authorities.  This  question  was  expressly 
decided  by  our  Supreme  Court  in  the  case  of 
BanJe  of  Louisville  v.  Bank  of  KnoxvUle,  8  Bax.^ 
110,  which  expressly  holds  that  if  a  debt  be  lost 
by  negligence  of  an  agent  to  whom  a  bill  of 
exchange  is  sent  for  collection,  the  principal  or 
home  bank  cannot  by  voluntarily  discharging  the 
claim  of  the  payee  maintain  an  action  ^)n  the 
case     for     negligence     against     the     sub-agent.       Such 
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right    accrues    only    to    the    holder    or    payee    of    the 
bill    under    the    circumstances. 

It  seems,  therefore,  from  the  foregoing  author- 
ities, that  there  is  no  right  of  action  in  the  com- 
plainant to  recover  from  the  defendant  bank  of 
Granville  on  account  of  its  negligence  in  handling 
said  draft,  and  we  are  of  opinion  that  for  this 
reason,  and  for  the  reason  that  the  draft  is  not 
shown  to  have  been  collectible,  that  the  decree  of 
the  Chancellor  is  erroneous  and  must  be  reversed, 
and    the    complainant's    bill    dismissed    with    costs. 
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Robert    !M.     McLean    Et    Al.    v.    Memphis    Union 

.   STATION    Co. 

Writ    of    certiorari    denied    by    the    Supreme    Court, 
Jackson,    April,    1911. 

1.  Ck>in>BMNATioN^.    Witness.    Jury  of  view, 

A  witness  is  not  incompetent  to  testify  in  a  condemnation  case  as 
to  tlie  value  of  the  land  sought  by  reason  of  tlie  fact  that  he 
had  served  on  the  Jury  of  view. 

2.  WrrwEss.    Discretion  of  Court.    Exclusion. 

While  the  trial  Judge  may  limit  to  a  reasonable  extent  the  num- 
ber of  witnesses  as  to  value  in  condemnation  suits,  he  cannot 
himself  select  the  witnesses  nor  arbitrarily  exclude  any  one. 

3.  GONDEMI7ATIOI7  SuiTs.    Dccds  OS  evidCHce. 

It  is  not  competent  to  introduce  either  the  originals  or  certified 
copies  of  deeds  to  adjacent  property  for  the  purpose  of  show- 
ing the  consideration  for  recent  sales. 

4.  Statements  of  WrrNESsss.    Practice. 

Error  cannot  be  assigned  upon  the  voluntary  statements  of  a 
witness  during  a  trial  unless  they  were  objected  to,  followed 
by  a  request  to  exclude  them. 

5.  Value.    Bids  for  adjacent  property. 

It  is  error  to  allow  a  witness  over  objection  to  testify  with  re- 
spect to  bids  made  for  property  adjacent  to  the  property  taJcen 
in  a  condemnation  proceeding. 

6.  WrriTESS.    Excluded  testimony. 

What  would  have  been  the  answer  of  a  witness  to  a  question 
held  Incompetent  should  always  be  stated  in  the  record. 

7.  Jtjey.    Credibility  of  witnesses. 

The  credibility  of  witnesses  is  peculiarly  within  the  province  of 
the  jury.    An  Instruction  to  the  effect  that  they  must  not  be- 
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lieve  a  witness  If  they  find  extravagant  statements  in  his  testi- 
mony is  erroneous. 


Feom   Shelby   County. 

Appealed  from  the  Circuit  Court  of  Shelby  County, 
Division    3.      Hon.    T.    B.    Pittman,    Judge. 

HntSH    &    Goodman    for    Plaintiff    in    Error. 

J.     W.    Canada    for    Defendant    in    Error. 

Mb.  Justice  Higoins  delivered  the  opinion  of 
the    Court. 

This  is  a  condemnation  proceeding  instituted  by 
the  defendant  in  error  for  the  purpose  of  ac- 
quiring and  appropriating  for  depot  purposes  a 
parcel  of  land  74  by  170  feet,  situated  in  the 
city  of  Memphis,  and  belonging  to  the  estate  of 
the  testator  of  plaintiffs  in  error.  Both  parties 
excepted  to  the  report  of  the  jury  of  view. 
When  the  case  was  regularly  tried  in  the  Cir- 
cuit Court,  the  verdict  was  for  $5,000.00  and 
$137.50  interest.  Judgment  was  accordingly  ren- 
dered for  plaintiffs  in  error.  Not  being  satisfied, 
they  made  a  motion  for  a  new  trial,  which  was 
overruled.  They  are  prosecuting  this  appeal,  and 
are  attacking  the  regularity  of  the  proceedings 
below  by  numerous  assignments  of  error,  some  of 
which    will    be    considered    by    us. 
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The  first  and  fourth  assignments  of  error  are 
predicated  upon  the  action  of  the  trial  Court  in 
declining  to  permit  Messrs.  Green  and  Vinson, 
who  were  offered  as  witnesses  by  the  plain- 
tiffs in  error,  to  testify  with  respect  to  the  value 
of  the  land  in  question  because  they  had  been  on 
the  jury  of  view.  It  appears  to  be  the  opinion 
and  the  practice  of  the  learned  trial  Judge  that 
a  party  who  has  served  upon  the  jury  of  view 
is  disqualified  to  testify  before  the  trial  jury. 
We    are    unable    to    concur    in    this    view. 

It  is  certainly  true  that  it  is  highly  improper 
to  bring  the  verdict  of  the  jury  of  view  to  the 
attention  of  the  trial  jury.  It  would  be  incom- 
petent for  a  litigant  to  introduce  a  member  of 
the  jury  of  view  for  the  purpose  of  getting  be- 
fore the  trial  jury  the  verdict  of  the  viewers. 
But  when,  as  in  this  case,  counsel  disclaimed  all 
intention  of  directing  the  minds  of  the  jurors  to 
the  verdict  of  the  jury  of  view,  and  introduced 
the  witness  solely  for  the  purpose  of  obtaining 
his  opinion  as  to  the  value  of  the  property,  we 
are  unable  to  see  why  the  witness  should  not  be 
permitted  to  express  his  opinion,  provided  he  re- 
frain from  telling*  what  the  jury  of  view  did. 
It  might  happen  that  the  very  witnesses  upon 
whom  the  property  owner  most  relies  to  present 
his  case  are  selected  for  service  upon  the  jury 
of     view.       This     should     not     deprive     him     of     the 
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right  to  present  them  as  witnesses  in  a  subse* 
quent    trial. 

Upon  an  examination  of  the  authorities  we  find 
no  warrant  for  the  exclusion  of  a  witness  upon 
the  ground  urged.  See  Lewis  Em.  Domain,  Vol. 
2,  Sees.  652-659;  Road  Co.  v.  Thomas.  20  Pa. 
St.  Rep,,  91;  Dorian  v.  Railroad,  46  Pa.  St. 
Rep.,  520.  One  theory  '  upon  which  the  learned 
trial  Judge  proceeded  was  that  the  juror  would 
necessarily  get  before  the  jury  the  amount  of  the 
verdict  of  the  jury  of  view.  Another  theory  ad- 
vanced was,  as  we  gather  from  this  and  other 
cases  tried  by  the  eminent  Judge,  that  it  would 
be  improper  for  a  witness  to  testify  as  a  witness 
contrary  to  his  solemn  declaration  as  a  viewer. 
Neither  theory  appeals  to  us  as  entirely  sound. 
At  all  events,  they  are  not  applicable  to  the  in- 
stant ease,  for  the  reason  that  the  witnesses  offered 
were  minority  jurors,  and  did  not  assent  to  the 
verdict    as    rendered. 

The  first  and  fourth  assignments  of  error  are 
sustained. 

It  is  urged  before  us  by  the  learned  counsel 
for  the  defendant  in  error  that  the  action  of  the 
Court  in  excluding  these  two  witnesses,  if  found 
to  be  erroneous,  should  be  held*  harmless,  for  the 
reason  that  their  testimony  was  cumulative;  and, 
further,  that  the  Court  had  the  right  to  limit 
the  number  of  witnesses  as  to  value,  and  might 
rightfully    have    excluded    the    two    witnesses    offered. 
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We  are  constrained  to  take  the  opposite  view 
upon  the  main  proposition.  It  is  true  that  no 
reversal  will  he  predicated  upon  the  failure  to  get 
before  the  jury  merely  cumulative  testimony — that 
is,  testimony  that  is  obtained  or  obtainable  from 
other  witnesses  at  hand.  But  in  the  instant  case 
the  property  o^vner  had  the  right  to  select  and 
present  these  two  witnesses  and  get  the  benefit 
of  their  opinions  based  upon  their  observation  and 
knowledge.  It  cannot  be  said  that  the  appellants 
got  the  benefit  of  the  opinions  and  observations 
of  these  two  witnesses  through  the  mouths  of  any 
other    witnesses.      Hence,    the    rule    does    not    apply. 

While  the  trial  Judge  may  legitimately  limit 
the  number  of  witnesses  as  to  value,  yet  he  can- 
not arbitrarily  select  from  the  number  chosen  by 
the  property  owner  those  whom  he  will  hear  and 
those    whom    he    will    exclude. 

The  third  assignment  of  error  is  based  upon 
the  action  of  the  Court  in  declining  to  permit 
the  appellants  to  introduce  a  certified  copy  of  a 
deed  to  some  property  within  the  neighborhood  of 
the  land  taken,  for  the  purpose  of  showing  the 
price  at  which  the  former  had  been  sold.  There- 
was  no  error  in  this.  See  Feld  v.  Railroad,  67 
Wis.,  98. 

Assignment  of  error  five  is  overruled,  for  the 
reason  that  there  is  no  reference  to  the  page  of 
the  transcript  wherein  the  alleged  erroneous  action 
can    be    found.      But    we    have    examined    the    tran- 
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script  for  the  purpose  of  sounding  the  proposition, 
and  find  that  the  lower  Court  himself  undertook 
to  state  to  the  jury,  as  conclusively  shown,  the 
fact  which  counsel  desired  to  get  before  the  jury 
with  respect  to  the  availability  of  this  property 
for  railroad  purposes.  Hence,  the  error,  if  any, 
is  trivial.  It  should  also  be  borne  in  mind  that 
while  the  adaptability  of  property  sought  to  be 
taken  for  any  particular  purpose  may  be  shown, 
it  is  not  proper  to  ask  a  witness  the  value  of 
the  property  for  any  specific  purpose.  Rather,  the 
question  should  be  always,  "What  is  the  market 
value  of  the  property  as  a  whole,  considering  all 
its    capabilities  ?" 

Assignments  six  and  seven  are  overruled.  They 
are  predicated  upon  what  are  characterized  as  the 
loquacious  and  unresponsive  declarations  of  one 
Monte  Donico,  a  witness  for  the  defendant  in 
error.  The  record  does  not  show  any  objection 
made  in  the  lower  Court  followed  by  a  request 
to    strike    out. 

The  fourteenth  assignment  is  predicated  upon 
the  action  of  the  Court  in  allowing  the  witness, 
Mr.  LeMaster,  to  testify  as  to  the  •  value  ami 
kind  of  certain  improvements  upon  neighboring 
property  that  had  theretofore  been  sold.  The  spe- 
cific complaint  is  that  the  Court  had  declined  to 
permit  the  property  owner  at  a  prior  stage  to 
ask  a  witness  about  the  cost  of  some  improve- 
ments,   and    had    announced    that    he    was    not    going 
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to  have  the  time  of  the  Court  taken  up  in  esti- 
mating   their    cost. 

Ordinarily,  it  is  not  permissible  to '  show  sales 
of  improved  property,  but  a  number  of  circum- 
stances in  which  the  sale  of  an  improved  piece 
of  property  in  immediate  contiguity  with  property 
sought  to  be  condemned  would  be  a  valuable  aid 
in  the  effort  to  ascertain  the  true  value  of  the 
property  sought.  We  are  rather  inclined  to  the 
opinion  that  the  competency  or  incompetency  of 
these  matters  should  be  left  largely  to  the  discre- 
tion of  the  trial  Judge.  This  assignment  of 
error    is    overruled. 

Hetuming  to  the  assignments  in  their  order,  we 
overrule  assignments  nine  and  ten,  for  the  reason 
that  there  are  no  references  to  the  transcript,  as 
required     by     the     rules. 

The  eleventh  assignment  of  error  is  based  upon 
the  action  of  the  Court  in  permitting  the  witness, 
Nail,  to  testify  that  he  had  received  bids  for 
property  within  the  neighborhood  of  the  property 
in  question  for  a  less  sum  than  it  was  after- 
wards bought  for.  We  are  of  the  opinion  that 
this  assignment  of  error  is  well  taken.  It  is  not 
allowable  to  prove  offers  or  bids,  either  for  the 
property  in  question  or  for  adjacent  property  for 
the  purpose  of  enhancing  or  depreciating  the  value 
of  the  property  sought.  It  is  argued  that  the 
amounts  offered  are  not  given  by  the  witnesses, 
but     simply     the     facts     that     bids    were     made     was 
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shown.  We  are  unable  to  discriminate  so  finely. 
According  to  Vaulx  v.  Railroad,  12  Gates,  336, 
evidence  o£  bids  for  adjacent  property  is  held  to 
be  incompetent.  We  do  not  see  how  the  fact 
that  the  bids  were  under  the  price  at  which  the 
property  was  subsequently  sold  can  change  the 
rule. 

The  twelfth  assignment  of  error  is  to  the  effect 
that  the  Court  erred  in  declining  to  hear  testi- 
mony as  to  the  mental  and  physical  condition  of 
a  Mrs.  Donahue,  who  had,  a  short  while  before 
the  taking  of  the  property  in  question,  sold,  for 
a  comparatively  small  sum,  a  piece  of  real  estate 
near  the  one  sought  in  this  proceeding.  But  the 
record  fails  to  show  what  the  appellants  would 
have  proven  by  the  witness.  While  it  is  true 
generally  that  the  exceptor  does  not  have  to  show 
what  witnesses  would  have  testified  to  along  a 
line  of  evidence  excluded  by  the  Court  as  being 
altogether  irrelevant  or  incoilipetent,  we  are  of  the 
opinion  that  when  an  attempt  is  made  to  intro- 
duce specific  evidence  upon  any  matter  he  should, 
following  the  better  practice,  state  upon  the  record 
what  would  have  been  the  answer  of  the  witness 
had  he  been  allowed  to  speak.  For  it  must  al- 
ways be  understood  that  an  appellate  Court  will 
not  remand  for  a  new  trial  on  account  of  ex- 
cluded evidence  unless  it  be  made  to  appear  that 
the  offered  testimony  was  both  competent  and  ma- 
terial.    This    assignment    of    error    is    overruled*     But 


STATE  OF  TENNESSEE.  465 

McLean  v.  Union  Station  Co. 

we  are  of  opinion  that  the  Court  committed  no 
error  in  holding  the  question  incompetent,  as  bring- 
ing   in    a    collateral    issue. 

The  sixteenth  asignment  of  error  is  predicted 
upon  the  following  excerpt  from  the  charge  of  the 
Court : 

"If  any  witness  has  put,  in  your  opinion,  an 
extravagantly  low  value  upon  this  property,  of 
course  you  will  not  follow  him.  If  any  witness 
has  put  an  extraordinarily  high  value  upon  this 
property,    you    will,    of    course,    not    follow    him." 

We  are  of  the  opinit)n  that  this  is  error.  The 
jury  should  be  left  free  and  untrammeled  to  pass 
upon  the  credibility  of  any  witness,  and  should 
not  be  told  to  disbelieve  any  man  upon  any 
phase  of  the  matter.  This  assignment  of  error  is 
sustained. 

For  the  reasons  indicated,  the  judgment  of  the 
lower  Court  is  reversed  and  the  cause  remanded 
for    a    new    trial. 

31 
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Columbia    Hardwood    Lumber    Co.    v.    T.     E. 

Cbittenden. 

1.  Bank  Ghsck«    Duty  of  payee  to  present.    Vegligenoe. 

It  is  the  duty  of  the  payee  or  indorsee  of  a  bank  check  when  he 
resides  in  the  same  town  In  which  the  drawee  bank  is  located 
to  present  the  check  at  the  bank  for  payment  either  during 
ttie  day  it  is  received  or  during  the  succeeding  day. 

2.  Delay  in  presenting  check. 

If  the  holder  of  a  bank  check  neglects  for  the  space  of  forty- 
eight  hours  to  present  a  check  drawn  upoo  a  bank  In  the  town 
in  which  he  lives  and  the  banjk  in  the  meantime  falls  and  oc^ 
casions  loss  to  the  drawer,  the  holder  cannot  recover  from 
him  the  amount  of  the  check. 


Fbom  Davidson  Couittt. 


Appeal  from  the  Circuit  Court  of  Davidson 
County.      Thos.    E.    Matthews,    Judge. 

Mb.  Justice  Hall  delivered  the  opinion  of  the 
Court. 

This  was  on  action  commenced  before  a  Justice 
of  the  Peaco  of  Davidson  County,  by  Columbia 
Hardwood  Lumber  Company  against  T.  E.  Critten- 
den to  recover  of  him  $140.55,  alleged  to  be  due 
by  a  check  which  had  been  drawn  by  Crittenden 
in    favor    of    Columbia    Hardwood    Lumber    Company 
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on  the  City  Bank  and  Trust  Company,  of  Nash- 
ville, Tennessee,  which  check  had  been  dishonored 
by    said    bank    on    account    of    the    bank's    failure. 

There  was  a  judgment  before  the  magistrate  in 
favor  of  *the  lumber  company,  from  which  there 
was  an  appeal  taken  by  Crittenden  to  the  Circuit 
Court  of  Davidson  County,  where  the  cause  was 
tried  by  the  Judge  of  said  Court  without  the 
intervention  of  a  jury,  and  judgment  rendered  for  . 
Crittenden.  From  this  judgment  an  appeal  was 
prayed  and  perfected  to  this  Court,  and  the  lum- 
ber   company    has    assigned    errors. 

The  single  question  presented  by  the  assignment  . 
of  errors  is,  whether  the  lumber  company  pre- 
sented said  check  for  payment  to  the  bank  upon 
which  it  was  drawn  within  a  reasonable  time 
after  its  issuanjoe,  and  whether  Crittenden  is  liable 
thereon. 

In  the  Court  below,  after  the  evidence  was 
heard,  coujisel  for  the  lumber  company  requested 
the  trial  Judge  to  submit  a  written  finding  of 
facts,  which,  in  compliance  with  said  request,-  facts 
in    writing    were    submitted    as    follows: 

The  Court  finds  that  T.  E.  Crittenden,  the 
defendant,  on  October  13th,  drew  a  check  payable 
at  The  City  Savings  Bank  &  Trust  Company,  in 
favor  of  the  Columbia  Hardwood  &  Lumber  Com- 
pany,   for    $140.55. 

The  Court  further  finds  that  at  the  time  said 
check    was    drawn,    said    Crittenden    had    more    than 
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sufficient  funds  in  the  bank  to  cover,  the  amount 
of    said    check. 

That  said  check  was  given  to  Mr.  Eckstine, 
about  7  p.  M.  on  the  13th  of  October,  he  being 
the  duly  appointed  and  designated  representative  of 
the  plaintiffs,  to  close  this  matter  with  the  de- 
•fendant. 

That  said  Eckstine  took  said  check  and  deliv- 
ered it  to  the  manager  of  the  Columbia  Hard- 
wood &  Lumber  Company,  Mr.  S.  W.  Benbow, 
on  the  morning  of  the  14th  of  October,  between 
seven    and    eight    o'clock. 

That  Mr.  Benbow  took  said  check  and  deposited 
it  in  the  American  National  Bank,  it  being  the 
only  deposit  of  his  that  day — ^the  deposit  being 
made    between    twelve    and    one    o'clock. 

That  the  American  National  Bank  was  a  mem- 
ber of  the  clearing  house,  and  cleared  its  checks 
through    said    clearing    house. 

That  on  account  of  the  time  of  the  receipt  of 
said  check,  it  being  after  10.30  on  the  morning 
of  the  14th,  the  same  was  not  presented  for  col- 
lection by  the  clearing  house  until  the  15  th  at 
11  o'clock,  by  which  time  The  City  Savings  Bank 
&  Trust  Company  had  ceased  to  pay  the  checks  which 
were  being  presented  through  the  clearing  house; 
however,  all  checks  were  paid  that  were  presented 
over  the  counter  of  the  bank  up  until  the  closing 
hours  of  the  bank  on  the  15  th — ^that  is,  all 
checks     presented     over     the     counter     of     the     City 
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Savings  Bank  were  paid  on  both  the  l'4th  and 
15th  up  until.  2  o'clock  of  the  latter  day.  And 
the  clearing  house  checks  were  paid  on  the  14th, 
and    possibly    a    few    on    the    15th. 

The  Court  further  finds  that  the  City  Savings 
Bank  &  Trust  Company  was  not  a  member  of 
the  clearing  house,  but  that  it  cleared  through 
the    First    National    Bank. 

The  Court  is  of  the  opinion  that  the  plaintiff 
has  not  exercised  the  required  amount  of  care 
and  diligence  in  handling  said  check,  and  as  the 
result  of  the  failure  to  exercise  the  required  dil- 
igence, the  defendant  has  been  damaged  to  a  cer- 
tain extent  in  that  the  money  deposited  in  the 
bank  was  not  drawn  out,  but  was  lost  to  him, 
and  thQ  plaintiff  having  lost  its  rights  by  its 
own  negligence,  cannot  now  come  against  the 
drawer  of  the  cheek,  the  defendant,  hence  the 
case  is  dismissed  and  the  plaintiff  taxed  with  the 
costs.  Thos.   E.   Matthews,  Judge. 

Upon  this  finding  of  facts,  judgment  was  ren- 
dered in  favor  of  Crittenden,  the  defendant  in 
the  Court  below,  as  hereinbefore  stated,  and  said 
finding  of  facts  is  binding  upon  this  Court,  and 
the  only  question  presented  for  our  determination 
is    one    of    law. 

Under  the  "K'egotiable  Instruments  Acts"  of 
1899,  at  section  186,  it  is  provided  as  follows: 
"Check    must    be    presented    for      payment    within    a 
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reasonable  time  after  its  issUe,  or  the  drawer  will 
be  discharged  from  liability  thereon  'to  the  extent 
of    the    loss    caused    by    th^    delay." 

It  appears  from  the  written  finding  of  facta 
submitted  by  the  trial  Judge  in  the  Court  below, 
that  on  October  13,  Crittenden  drew  a  check 
payable  at  The  City  Savings  Bank  and  Trust 
Company,  in  the  city  of  JTashville,  in  favor  of 
the  Columbia  Hardwood  Lumber  Company,  for 
$140.55 ;  that  at  the  time  said  check  was  drawn 
Crittenden  had  more  than  sufficient  funds  in  the 
bank  to  cover  the  amount  of  said  check;  that  the 
check  was  given  to  a  Mr.  Eckstine,  a  representa- 
tive and  agent  of  the  lumber  company,  about  7 
o'clock  P.M.  on  October  13th;  that  said  Eckstine 
took  said  check  and  delivered  it  to  the  manager 
of  the  Columbia  Hardwood  Lumber  Company,  on 
the  morning  of  October  14th,  between  7  and  8 
o'clock.  The  manager,  Mr.  Benbow,  took  said 
check  and  deposited  it  in  the  American  ITational 
Bank,  of  Nashville,  about  1  o'clock  p.  m.  on  the 
same  day  that  it  was  delivered  to  him;  that  the 
American  National  Bank  was  a  member  of  the 
clearing  house  of  Nashville,  and  cleared  its  checks 
through  said  clearing  house..  It  appears,  that  the 
City  Bank  and  Trust  Company  was  only  about 
one-half  of  a  block  from  the  American  National 
Bank.  That  on  account  of  the  time  of  the  re- 
ceipt of  said  check,  it  being  after  10.30  o'clock 
on     the    morning     of     October     14th,     the     same    was 
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not  presented  for  collection  by  the  American  Na- 
tional Bank  until  October  15th,  at  11  ,  o'clock 
A.  M.,  at  which  time  the  City  Bank  and  Trust 
Company  had  ceased  to  pay  checks  drawn  upon 
it  and  which  were  being  presented  to  it  through 
the  clearing  house;  that  all  checks,  however,  pre- 
sented over  the  counter  of  the  City  Savings  Bank 
and  Trust  t?ompany  were  paid  on  both  October 
14th  and  15th,  up  until  2  o'clock  p.  m.  of  the 
latter  day;  that  the  clearing  house  checks  were 
paid  on  October  14th,  and  a  few  of  them  on 
October  15th.  The  trial  Judge  further  finds  that 
the.  City  Bank  and  Trust  Company  was  not  a 
member  of  the  clearing  house,  but  it  cleared 
through    the    First    National    Bank. 

So  it  clearly  appears  that  if  the  check  in 
question  had  been  presented  to  the  City  Bank 
and  Trust  Company  at  any  time  during  its  bank- 
ing hours  on  October  14thy-  or  at  any  time  before 
2  o'clock  p.  M.  on  October  15th,  either  by  the 
lumber  company  or  the  American  National  Bank, 
it  would  have  been  paid.  The  question  now  is, 
did  the  payee  of  said  check,  the  lumber  company, 
exercise  the  care  and  diligence  required  of  it  by 
law  in  presenting  said  check  for  payment,  the 
proceeds  of  which  were  lost  to  Crittenden  by  the 
failure  of  the  bank?  We  think  not,  and  as  a 
result  of  its  failure  to  do  so,  it  must  bear  the 
loss    of    said    check. 

In    the    case    of    KirkpatricJc  v.  Puryear,  9   Pickle, 
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415 y  the  Supreme  Court  said:  "It  is  the  duty  of 
the  holder  of  a  check,  if  he  receives  it  after 
banking  hours,  to  present  it  during  banking  hours 
of  the  next  day,  if  the  bank  is  located  in  the 
same  town,  as  was  this  one.  If  not,  then  to  for- 
ward it  next  day  by  mail.  If  he  fails  to  do 
this,  and  the  check  is  afterwards  not  paid,  his 
right,  as  against  the  indorser,  is  Extinguished." 
Morse  on  Banking,  Sec.  422 ;  Bank  v.  Merritt,  7 
Heis.,     198 ;    Schoolfield    v.    Moon,    9     ITeis.,     173. 

In  the  Kirkpatrick  case,  above  cited,  the  check 
involved  was  indorsed  on  June  19,  1891,  and  had 
been  accepted  in  payment  of  an  account,  but  ^vas 
not  presented  to  the  bank  until  June  22,  at 
which  time  the  bank  had  failed,  and  the  check 
was  not  paid.  We  think,  under  the  authorities 
in  this  State,  the  lumber  company  was  guilty  of 
negligence  in  not  presenting  the  check  for  pay- 
ment at  the  bank  upon  which  it  was  drawn,  on 
October.  14th.  If  this  had  been  done,  the  check 
would  have  been  paid  and  no  loss  would  have 
occurred. 

Mr.  Tiedman,  in  his  work  on  C/ommercial  Paper, 
at  section  443,  in  speaking  within  what  time 
must  a  check  be  presented,  says:  "Inasmuch  as 
the  failure  of  the  bank  before  presentment  is  the 
principal,  if  not  the  invariable,  occasion  of  loss 
from  a  neglect  or  delay  of  presentment,  almost 
any  delay  is  likely  to  produce  the  loss;  and, 
hence,    but     a    limited    time    is    given    in    which    to 
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make  presentment,  the  length  of  time  varying  with 
the      persons    between    whom    the    question    arises." 

"Where  the  payee  receives  it  (check)  in  the 
same  place  in  which  the  bank  is  situated,  the 
payee  has  the  next  day  in  which  to  make  the 
presentment.  And  if  he  delays  presentment  be- 
yond the  banking  hours  of  the  next  day,  and  the 
bank  fails  in  the  meantime,  the  loss  will  fall  on 
the    holder    of     the    check." 

In  Am.  &  Eng.  Ency.  Law  (2d  Ed.),  Yol.  5, 
p.  1042,  it  is  said:  "It  is  well  settled  that  when 
the  person  nxjeiving  the  check  and  the  banker  on 
whom  it  is  drawn  are  in  the  same  place,  in  the 
absence  of  special  circumstances,  it  must  be  pre- 
sented the  same  day,  or  at  least  the  day  after  it 
is     received." 

"But  if  at  different  places,  the  check  must  be 
forwarded  for  presentment  on  the  day  after  it  is 
received,  and  the  agent  to  whom  it  is  forwarded 
must  in  like  manner  present  it  at  the  bank  on 
the    day    after    he    receives    it." 

It  is  next  insisted  that  the  Court  erred  in  ad- 
mitting evidence  as  to  what  the  deposit  slips  of 
banks  in  Xashville  contained  relative  to  deposits 
made;  in  other  words,  the  trial  Judge  permitted 
the  defendant  to  prove  over  the  objections  of  the 
l»1aintiff,  that  the  deposit  slip  of  the  banks  in 
Nashville  had  printed  upon  them  the  provision 
that  all  deposits  of  checks  made  after  10.30 
o'clock    A.M.,    are    accepted    at    the    depositor's    risk. 
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This  assignment  was  made  after  the  case  had 
been  heard,  and  after  the  Court  had  taken  the 
caee  under  advisement,  and  we  think  comes  too 
late,  but,  however,,  it  is  immaterial,  as  the  con- 
trolling question  is,  the  negligence  of  the  lumber 
company  in  not  presenting  the  check  for  payment 
to  the  bank  on  which  it  was  drawn  the  next 
day  after  the  check  was  received  by  it.  In  our 
view  of  the  case,  it  was  immaterial  what  the  de- 
posit slip  contained  relative  to  the  check  being 
held  by  the  bank  in  which  it  was  deposited,  sub- 
ject to  the  payee's  risk.  The  law  required  that 
the  check  be  presented  for  payment  to  the  City 
Savings  Bank  and  Trust  Company,  on  October 
14th,    and    this    the    lumber    company    failed    to    do. 

It  therefore  follows  that  there  is  no  error  in 
the  judgment  of  the  Court  below,  and  the  judg- 
ment   is    affirmed    with    costs. 
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Julius  Goodman  v.  T.   J.   Bbabley. 

1.  PAW1TBBOX3&  •  yotioe  of  sale  of  poion  after  default. 

UnleBS  excused  by  express  contract,  a  pawnbroker  is  gniljty  of 
conversion  if  he  sells  pledged  goods  •  without  notice.  The 
Acts  of  1879,  ch.  100,  regulating  the  business  of  pawnbrokers, 
does  not  authorize  sales  without  notice. 


Feom  Shblby  County. 


Appeal  from  the  Circuit  Court  of  Shelby 
County. 

J.    W.    Appekson    for    plaintiff    in    error. 
Kblley    &    Hunt    for    defendant    in    error. 

Mr.  Justice  Wilson  delivered  the  opinion  of 
the    Court. 

This  suit  was  commenced  December  31,  1909, 
by  defendant  in  error  to  recover  from  plaintiflFs 
in  error,  doing  business  under  the  name  of  Julius 
Goodman  &  Son,  proprietors  of  the  Gayoso  Loan 
Office,  the  value  of  certain  designated  jewelry 
alleged  to  have  been  imlawfully  converted  by  them 
to    their    own    use. 

The    suit    was    instituted    before    a    justice    of    the 

■ 

peace    for    Shelby    County.       The    justice,    on    Janu- 
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ary  31,  1910,  rendered  a  judgment  against  plain- 
tiffs in  error,  they  not  appearing  to  defend,  for 
$499.00    and    costs. 

Mr.  Goodman  appealed  the  case  to  the  Circuit 
Court.  It  was  tried  in  that  Court  Jime  22, 
1910,    by    the    Judge    without    a    jury. 

His  Honor  rendered  a  judgment  against  plain- 
tiffs in  error  and  the  surety,  on  his  appeal  bond 
from  the  judgment  of  the  justice  of  the  peace 
for    $375.00    and    the    costs. 

His  motion  for  a  new  trial  was  overruled,  and 
he  appealed  in  error  to  this  Court,  and  has  as- 
signed   these    errors;     in    brief: 

I. 

No  evidence  to  support  the  findings  of  fact 
made    by    the    trial    Judge. 

II. 

Error  in  his  findings  as  to  the  law,  as  the 
verdict    is    contrary    to    the    law. 

III. 

The  Court  erred  in  failing  to  consider  and 
construe    the    contract    between    the    parties. 

Upon  motion  of  plaintiffs  in  error,  the  trial 
Judge    reduced    his    findings    of    fact    to    writing. 

His    Honor    found    the    following    facts,    in    brief: 

• 

First.       That     defendant     in    error,     on     April     4, 
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1905,  borrowed  from  plaintiffs  in  error,  licensed 
pawnbrokers,  $40.00,  agreeing  to  pay  therefor  in- 
terest at  the  rate  of  $2.00  a  month,  or '  60  per 
cent  a  year,  and  that  on  February  9,  1906,  he 
borrowed  from  them  $25.00,  agreeing  to  pay  there- 
for $1.25  a  month,  or  60  per  cent  interest,  and 
that  to  secure  the  first  loan  he  deposited  with 
plaintiffs  in  error  as  a  pledge  a  breast-pin  with 
a  diamond  in  the  center,  surrounded  by  pearls, 
worth  $100.00,  and  a  cluster  diamond  ring,  worth 
$125.00,  and  to  secure  the  second  loan  a  ring 
with  black  enamel  and  twelve  diamonds,  two  dia- 
monds, however,  missing,  worth  $75.00,  and  a  ring 
with  six  diamonds  and  an  opal  in  the  center 
worth    $75.00. 

Second.        That     defendant     in     error,  August     7, 

1906,  paid  plaintiffs  in  error  on  the  first  loan, 
$10.00,  and  February  23,  1907,  on  the  second 
loan,    $10.00. 

Third.  Th&t  July  1,  1909,  plaintiffs  in  error 
sold  said  jewelry  at  public  auction,  and  bid  it  in 
themselves,  for  the  amount  of  their  claim  due 
from  defendant  in  error,  and  paid  the  auctioneer 
for    crying    the    sale. 

Fourth.  That  defendant  in  error  had  no  notice 
of  said  sale,  and  plaintiffs  in  error  did  not  at- 
tempt to  give  him  notice  of  it,'  and  ma^le  no 
advertisement  of  it  whatever,  the  auctioneer  merely 
announcing  the  sale  in  front  of  the  place  of  busi- 
ness   of    plaintiffs    in    error,    and    then    walking    into 
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their  place  of  business  and  selling  the  jewelry  to 
the  highest  and  best  bidder,  not  one  being  present 
but    Julius    Groodman    and    the    clerk    in    his    store. 

Fifth.  Thtit  although  their  place  of  business 
was  in  a  block  of  defendant  in  error's  place  of 
business,  and  although  defendant  in  error  fre- 
quently passed  their  place  of  business  and  stopped 
and  talked  with  Julius  Goodman  about  the  jew- 
elry, the  latter  said  nothing  to  him  about  having 
sold  it,  said  Goodman  all  along  telling  defendant 
in  error  that  he  still  had  his  jewelry,  and  that 
he  could  get  it  at  any  time  by  paying  what  was 
due    on      it. 

Sixth.  That  during  the  month  of  December, 
1909,  defendant  in  error  called  at  the  place  of 
business  of  plaintiffs  in  error  several  times  to  see 
him  in  regard  to  the  jewelry,  and  they  still  had 
the  jewelry  and  defendant  in  error  saw  it  there, 
and  finally,  in  the  early  part  of  January,  1910, 
defendant  in  error,  accompanied  hj  a  friend, 
called  at  their  place  of  business  and  tendered 
$65.00,  and  demanded  the  jewelry,  when  plaintiff 
in  error,  Julius  Goodman,  demanded  $100.00,  said 
Goodman  still  saying  nothing  about  a  sale  of  the 
jewelry. 

Seventh.  That  the  $65.00  tendered  was  suffi- 
cient to  cover  the  indebtedness  due  plaintiffs  in 
error,  and  the  $2.00  theretofore  paid  was  more 
than  six  per  cent  on  the  indebtedness  from  the 
time    the    loans    were    negotiated. 
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Upon  the  facts  so  found,  His  Honor  announced 
these    conclusions    in    law: 

First.  That  said  sale  of  the  jewelry  having 
heen  made  without  any  notice  whatever  to  de- 
fendant   in    error,    was    not    a    legal    sale. 

Second.  That  there  was  a  conversion  of  the 
jewelry    by    plaintiffs    in    error. 

Third.  That  defendant  in  error  was  entitled  to 
a  judgment  against  plaintiffs  in  error  for  the 
value  of  the  jewelry,  to  wit:  $376.00,  and  all 
the    costs    of    the    cause. 

After  reading  this  record,  it  is  quite  clear  that 
His  Honor  followed  the  evidence  of  Mr.  Bradley 
in  reaching  his  conclusions  of  fact.  It  is,  there- 
fore, impossible  to  hold  that  there  is  no  evidence 
to  support  his  findings  of  fact.  Indeed,  with  ref-  * 
erenoe  to  the  material  fact  upon  which  His 
Honor  predicated  his  conclusion — ^that  is,  that  no 
notice  was  given  of  the  sale — ^is  not  contradicted 
by  Mr.  Goodman,  nor  does  Mr.  Goodman  contra- 
dict the  testimony  of  Mr.  Bradley,  that  $10.00 
was  paid  on  each  loan,  and  that  no  advertisement 
of    the    sale    was    made. 

Able  counsel  of  appellant  is  well  aware  of  the 
established  rule,  that  if  there  is  any  material 
evidence  to  support  the  findings  of  fact  made  by 
a  trial  Judge  sitting  without  a  jury,  the  appellate 
Court    will    not    reverse    his    findings. 

The  simple  facts  in  this  case  are,  that  the 
Messrs.     Goodman    run    a    pawnbrokers'    business    in 
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the  city  of  Memphis,  under  a  license  to  do 
so  from  the  State.  Mr,  Bradley  being  in  imme- 
diate need  of  a  small  sum  of  money  at  the  date 
stated  in  the  finding  of  the  trial  Judge,  borrowed 
$40.00  from  Messrs.  Goodman,  depositing  or  pledg- 
ing   as    security    therefor    the    jewelry    specified. 

At  the  time  defendant  in  error  obtained  the 
two  loans  before  stated,  receipts  or  tickets  were 
given  to  him  by  the  Messrs.  Goodman.  These 
receipts  specified  the  jewelry  deposited,  and  other 
terms  connected  with  the  loans.  Each  one  pro- 
vided that  the  tickets  might  be  renewed  by  pay- 
ing $2.00 — that  is,  $2.00  for  the  larger  loan  and 
$1.25  for  the  smaller  loan.  They  provided  that 
the  tickets  entitled  the  holder  to  the  property  de- 
posited if  called  for  within  thirty  days  after  date, 
and  that  at  the  expiration  of  said  date,  if  not 
called  for,  the  tickets  would  be  void  and  of  no 
effect,  and  the  property  be  forfeited  and  sold. 
These  tickets  are  in  the  record  and  contain  some 
other  provisions  not  deemed  material  to  the  proper 
disposition    of    the    case. 

It  is  insisted  by  appellants  that  it  was  not 
incumbent    upon    them    to    give    notice    of    the    sale. 

In  support  of  this  position  they  rely  upon  the 
Act  of  1879,  Chapter  100.  This  Act  is  as  fol- 
lows: in  the  second,  third,  fourth  and  fifth  seor 
tions    thereof : 

Section  2.  ''It  shall  be  the  duty  of  all  pawn- 
brokers   to    keep    a    well-bound    book,    in    which    every 
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article  taken  by  them  in  pawn,  shall  be  registered, 
giving  a  minute  description  of  c«ach  article;  also 
the  name,  color,  and  residence  of  the  pawner; 
which  book  shall  be  indexed,  and  the  pawnee  shall 
give  the  pawner  a  receipt  corresponding  with  the 
description  in  said  register,  which  receipt  shall  be 
transferable    by    a    written    assignment." 

Section  3.  "Said  register  shall  be  kept  at 
his  or  their  place  of  business,  and  shall  at  all 
times  be  open  to  the  inspection  of  the  sheriff  of 
the  county,  grand  jury  and  city  marshal,  to  whom 
said  brokers  shall  give  any  information  in  their 
possession    at    any    time." 

Section  4.  "After  the  expiration  of  the  time 
for  which  the  article  is  pawned,  the  pawnbroker 
shall  have  the  right  to  sell  at  auction  the  article 
so  pawned,  and  out  of  the  proceeds  of  said  sale, 
he  will  deduct  the  amount  due  him,  with  legal 
rate  of  interest,  and  the  balance,  if  any,  he  will 
pay  to  the  pawnaer  or  assignee;  provided,  always, 
the  time  may  be  lengthened  by  written  agreement 
between    the    parties." 

Section  5.  "In  no  case  shall  the  pawnbroker 
be  allowed  to  charge  more  than  the  legal  rate  of 
interest  on  money  loaned  on  articles  pawned  under 
the    provisions    of    this    Act." 

Section  6.  "The  pawnbroker  shall  have  the 
privilege  of  selling  the  articles  pawned  after  the 
time     for     redemption     has     expired,     at     auction     at 

32 
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their  place  of  business,  without  any  additional 
license  except  the  same  commission  as  is  charged 
auctioneers    on    sales    mad«    by    them." 

We  do  not  think  that  this  Act  changes  the 
duty  of  the  pledgee  of  personal  property  with 
respect  to  giving  notice  of  any  sale  made  by  the 
pledgor  of  the  pledged  property,  unless  an  express 
stipulation  in  the  contract  of  pledge  relieves  him 
of  the  duty  of  giving  notice  of  the  sale  made 
by    him. 

As  early  as  the  case  of  Ball  v.  Stanley,  5 
Yerg.,  201,  it  was  held  that  if  a  creditor  refuses 
to  deliver  the  property  pawned  for  the  security 
of  his  debt  on  tender  of  the  amount  due,  and  the 
property  being  demanded,  his  spe^'ial  property  then 
ceases,  and  he  becomes  a  wrongdoer;  is  guilty  of 
conversion  to  his  own  use,  for  which  the  action 
of  the  trover  lies.  The  Court  said:  "The  tender 
places  the  parties  in  relation  to  the  property 
pa\nied,  as  though  payment  of  thQ  debt  had  been 
made.  He  has  no  longer  any  lien  on  him  for 
the  money,  but  the  parties  stand  in  the  same 
relation  as  though  no  pledge  had  ever  been  made 
and  that  the  pa\vnee  had  acquired  the  goods  by  a 
wrongful    act." 

As  we  understand,  this  is  a  settled  law  in  this 
State,  and  certainly  the  Act  relied  upon  does  not 
in  terms  or  by .  fair  intendment  release  the 
pledgee    of    the    property    from    the    duty    of    giving 
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notice  under  his  simple  and  mere  right  to  sell 
the    property    to    satisfy    his    debt. 

In  the  absence  of  a  contract  excusing  notice,  a 
sale  of  pledged  property  without  notice,  says  our 
Supreme  Court,  will  not  be  tolerated.  22  Pickle, 
7;  22  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.), 
890;     31    Cyc,    873,    874,    and    notes. 

So  it  is  seen  unless  the  statute  relied  upon 
exempted  appellants  from  giving  notice,  their  sale, 
aside  from  all  other  matters  involved  in  this 
record,    was    without    authority. 

In  addition  to  this,  under  the  findings  of^  the 
Court,  Mr.  Bradley  was  lulled  into  security  and 
led  to  believe  that  no  sal^  of  bis  property  had 
taken    place. 

Including  ■  the  $20.00  paid  and  the  $65.00  ten- 
dered, far  more  was  paid  appellants  than  they 
were  authorized  to  charge  for  the  loans,  imder 
the    Act    relied    upon. 

The  contract  of  pledge  relied  upon  by  appel- 
lants, while  it  authorized  them  to  sell  the  pledged 
property,  did  not  authorize  them  to  sell  without 
giving    notice    of    their    proposed    sale. 

It  is  said  in  argument,  that  pawnbrokers  ought 
to  know  how  they  would  be  authorized  to  conduct 
their  business.  There  is  no  trouble  about  that. 
All  they  have  to  do  is  simply  to  follow  the  Act 
of  the  L^slature  and  charge  no  more  than  the 
legal  rate  of  interest,  and  if  they  want  to  make 
a   contract,    exempting    themselves    from    giving   notice 
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to  the  pledgor  of  the  property,  they  could  simply 
embrace  such  a  provision  in  their  contract.  They 
cannot  rely  simply  alone  upon  the  power  vested 
in    them    as    licensed    pawnbrokers. 

Under  the  findings  of  fact  by  the  trial  Judge, 
there  being  evidence  to  support  the  same,  we  -see 
no  reversible  error  in  the  judgment  of  the  Court 
below,    and    it    will    be    affirmed    with    costs. 
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Railway  Company  v.  Barthman. 


N.,    C.    &   St.    L.    Ry.    Co.    v.    Jno.    B.    Eabthmaist. 

Writ    of    certiorari    denied    by    the    Supreme    Court 
at    December,    1910,    Term. 

L  Bill  of  Ladinq.    Oolledinff  hank. 

When  a  consignor  of  goods  draws  a  draft  upon  the  consignee 
with  bill  of  lading  attached  and  sends  It  for  collection  to  a 
bank  at  the  place  of  delivery,  the  bank  Is  constituted  the 
agent  of  the  consignor  in  the  collection  of  the  draft  and  order- 
ing delivery  to  the  consignee. 

2b  Sams.    Oammon  carriers. 

Upon  production  of  such  draft  marked  paid,  accompanied  by  the 
bill  of  lading  with  directions  from  the  collecting  bank  to  de- 
liver the  goods  to  the  consignee,  it  is  the  duty  of  the  carrier 
ui>on  demand  to  deliver  the  goods  as  directed,  although  the 
bill  of  lading  does  not  bear  the  indorsement  of  the  party  sub- 
ject to  whose  order  the  goods  were  shipped. 


Fbom    Ruthebford    County. 


Appeal     from     the     Circuit     Court     of     Rutherford 
County.      John    E.    Richakdson,    Judge. 

Claude    Wallbb    and    T.    B.    Lvttb    for    Plaintiff 
in    Efror. 

Ridley    &    Riohabdson    for    Defendant    in    Error. 

Mb.     Justice    Wilson    delivered     the    opinion     of 
the    Court. 
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This  is  a  replevin  suit  instituted  by  defendant 
in  error  before  a  justice .  of  the  peace  against 
plaintiff  in  error  to  recover  five  bundles  of  sta- 
tionery   and    a    package    of    ink. 

The  justice  of  the  peftce  decided  the  case  in 
favor  of  the  railway  company  and  defendant  in 
error  appealed  to  the  Circuit  Court,  and  the  case 
was    tried    in  .that    Court    without    a    jury. 

His  Honor,  the  Circuit  Judge,  heard  the  case 
upon  the  evidence  and  argument  of  counsel,  July 
7,     1910. 

He  held  and  adjudged  that  defendant  in  error, 
Mr.  Earthman,  was  entitled  to  the  possession  of 
the  property  replevied,  and  taxed  the  company 
with    the    cost. 

The  railway  company  moved  for  a  new  trial 
and    also    in    arrest    of    the    judgment. 

Both  motions  were  overruled,  and,  exception 
being  taken  to  this  action  of  the  Court,  the  com- 
pany   appealed    in    error    to    this    Court. 

It    assigns    these    errors,    in    brief: 

First.  No  evidence  to  support  the  judgment  of 
the    Circuit    Court. 

Second.  Plaintiff  below  was  in  no  way  entitled 
to  the  possession  of  the  property  replevied  by 
him,  as  the  act  of  the  First  National  Bank  was 
ultra  vires,  null,  and  void,  and  not  binding  upon 
the    Graham    Paper    Company,    or    the    company. 

To    understand    these    assignments    of    error    it    ia 
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necessary  to  state  the  material  facts  appearing  in 
the    record    which    are    not    in    dispute. 

On  August  30,  1909,  and  September  14,  1909, 
defendant  in  error,  then  publishing  a  newspaper 
in  Murfreesboro,  Tennessee,  ordered  some  goods 
from  the  Graham  Paper  Company,  of  Nashville, 
Tennessee. 

The  orders  were  filled  by  the  paper  company, 
and  separate  shipments  of  the  goods  were  made 
to  Murfreesboro  over  the  road  of  plaintiff  in 
error. 

The  goods  were  consigned  to  ''order  of  Graham 
Paper  Company,  Murfreesboro,  notify  Jno.  B. 
Earthman,    Murfreesboro,    Tennessee." 

Bills  of  lading  containing  the  above  direction 
were  issued  by  the  railway  company  to  the 
Graham  Paper  Company.  These  bills  of  lading, 
among  other  printed  matter  on  them,  have  the 
following: 

"The  surrender  of  this  original  order — ^Bill  of 
Lading  properly  endorsed  shall  be  required  before 
the    delivery    of    the    property." 

These  bills  of  lading,  without  the  endorsement 
of  the  Graham  Paper  Company,  were  with  drafts 
drawn  on  Mr.  Earthman  for  the  amount  due  for 
the  goods  sent  direct  by  the  paper  company  to 
the  First  National  Bank,  of  Murfreesboro,  for  the 
collection  of  the  drafts  and  the  delivery  of  the 
bills    of    lading. 

The    Bank    notified    Mr.    Earthman,    and    he    ap- 
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peared  and  paid  the  drafts  to  thp  bank  and  re- 
ceived the  bills  of  lading,  and  the  bank  remitted 
the  money  received  in  payment  of  the  drafts  to 
the    paper    company. 

The  bills  of  lading  and  the  drafts  were  en- 
dorsed   "Paid"    by    the    bank. 

Mr.  Earthman,  with  the  bills  of  lading  and 
drafts  endorsed  as  aforesaid,  went  to  the  freight 
agent  of  the  railway  at  Murfrc^sboro,  and,  exhib- 
iting the  bills  of  lading  and  the  drafts,  requested 
that    his    goods    be    delivered    to    him. 

The  agent  of  the  railway  refused  his  request 
on  the  ground  that  the  bills  of  lading  were  not 
properly  endorsed,  or  endorsed  by  the  paper  com- 
pany.      Hence    this    suit. 

Able  counsel  of  the  railway  company  cite  sev- 
eral authorities  in  support  of  his  contention,  that 
his  company  was  not  authorized,  nor  compelled 
under  the  law  under  the  facts,  to  deliver  this 
property    to    Mr.    Earthman. 

He  refers  to  Elliott  on  Railroads  2,  Vol.  4, 
Sec.  1427,  and  cases  cited:  Pacific  Ry.  Co.  v. 
Bank,  126  F.  S.,  727;  Freeman  v.  Union  Pac. 
Ry.    Co.,    10      K    Y.,    579;    9    Heis.J    448. 

Without  discussing  the  authorities  cited  and  at- 
tempting to  harmonize  them  with  the  opinions  of 
other  Courts,  we  are  of  opinion  that  this  case 
and  its  decision  is  clearly  determined  by  the  de- 
cisions   of    our    own    Supreme    Court. 

Tn     the    case    of     Witt    <&     Watkins    v.     Railroad, 
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99  Tenn.,  442-445,  a  bill  was  filed  by  Witt  & 
Watkins,  wholesale  merchants  of  Lynchburg,  Va., 
to  recover  the  value  of  the  goods  delivered  to 
the  railroad  company  to  be  carried  to  Elk  Park, 
North  Carolina,  to  the  "order  of "  Witt  '  &  Wat- 
kins,  notify  A.  T.  Banner."  Banner  was  the  pur- 
chaser of  the  goods,  and  the  opinion  held  to  be 
the    ultimate    consignee    of    the    goods. 

The  bill  of  lading  required  that  the  goods 
should  be  delivered  upon  the  production  of  the 
bill    of    lading    properly    endorsed. 

The  bill  of  lading  was  sent  with  a  draft  upon 
Banner  to  the  First  National  Bank,  of  Johnson 
City,  and  was  to  be?  delivered  to  Banner  upon 
the    payment    of    the    draft,    which    was    for    $191.85. 

The  local  agent  of  the  railroad  company  deliv- 
ered the  goods  to  Banner  on  two  different  days 
without  demanding  a  surrender  of  the  bill  of 
lading.  Banner  not  having  taken  it  out  of  the 
bank's    possession. 

Banner,  however,  paid  the  bank  at  short  inter- 
vals   the    amount    of    the    draft. 

The  Bank  became  insolvent  and  failed  to  remit 
the    proceeds    of    the    draft. 

The  insistence  of  Witt  &  Watkins  was,  that 
the  railroad  company  had  no  right  to  deliver  the 
goods  until  the  bill  of  lading,  properly  endorsed, 
was  surrendered,  and  that  in  doing  so  it  was 
guilty  of  a  conversion  and  made  itself  liable  for 
the    value    of    the    goods. 
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Judge  Wilkes,  speaking  for  the  Court,  in  reply 
to    this    contention,    said: 

"It  is  true  that  when  a  consignor  makes  a 
shipment  under  a  bill  of  lading  to  his  own  order, 
it  is  an  indit;ation  on  his  part  that  his  title 
shall  not  pass  imtil  the  goods  are  paid  for," 
citing  Bank  v.  Cummings,  5  Pick.,  609;  Charles 
V.    Carter,    12    Pick.,    607. 

The    Court    proceeds : 

"When  the  railroad  company  delivers  goods  even 
to  the  real  owner  contrary  to  or  without  the 
assent  of  the  shipper,  the  burden  of  proving  the 
ovvnership  of  the  goods  when  delivered  and  the 
risk  of  payment  therefor  t^^hen  the  title  is  re- 
tained to  secure  payment  to  the  consignor,  is  as- 
sumed   by    it. 

"But  it  is  also  true  that  when  a  draft  is  for- 
warded to  a  bank  by  a  shipper  accompanied  by 
a  bill  of  lading  to  the  order  of  the  shipper,  the 
bank  is  made  the  agent  of  the  shipper  to  receive 
and  collect  the  draft  and  to  order  the  delivery 
of    the    goods," 

The  same  principle  was  in  legal  effect  an- 
nounced in  the  previous  case  of  Charles  v.  Carter, 
96    Tenn.,    607-618. 

We  recognize,  of  course,  the  rule  to  be  that 
when  goods  are  shipped  or  consigned  to  the  order 
of  the  shipper  on  account  of  the  consignee,  a 
carrier  has  no  right  to  deliver  them  to  the  con- 
signee without    the    production    of    the    bill    of    lading 
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properly  endorsed  by  the  consignor,  as  the  face 
and  terras  of  the  bill  of  lading  is  notice  to  the 
carrier  that  the  shipper  intends  to  retain  title 
until  the  goods  are  paid  for.  Hutchinson  on 
Carriers,  Sec.  130;  Benjamin  on  Sales,  Sections 
541-590;  E.  T.  &  Georgia.  B.  B.  Co.,  1  Cold., 
272. 

But,    as    said    by    Judge    Wilkes    in    Witt    &    Wat- 

• 

hins,  99  Tenn.,  supra,  when  a  draft  is  sent  to  a 
bank  by  a  shipper  with  a  bill  of  lading  attached, 
to  the  order  of  the  shipper,,  the  bank  thereby 
becomes  the  agent  of  the  shipper  to  collect  the 
draft,  and  when  the  draft  is  paid,  to  do  all 
things  necessary  to  secure  a  delivery  of  the  goods 
to    the    purchaser,    the    ultimate    consignee. 

In  this  case,  the  draft  having  been  paid  to  the 
agent  of  the  shipper  and  the  bill  of  lading  deliv- 
ered to  the  real  or  true  owner  as  the  result  of 
such  payment,  the  actual  endorsement  of  the  bill 
of  lading  upon  its  surrender  to  the  carrier  was 
a  ^*mere  matter  of  ceremony"  under  the  facts  dis- 
closed   by    the    record. 

In  addition,  what  the  bank  aid  in  this  case, 
when  the  drafts  were  paid  by  Mr.  Earthman,  was 
within  the  purview  of  its  power  as  the  agent  of 
the  Graham  Paper  Company,  und  was  equivalent, 
for  the  purpose  of  authorizing  the  delivery  of  the 
good  to  Mr.  Earthman  \i^  the  railway  company, 
to  an  endorsement  of  the  bill  of  lading  by  the 
shipper. 

We  discover  no  reversible  error  in  the  judgment 
of  the  Circuit  Court,  and  it  will  be  affirmed, 
with    costs. 


f- 
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Railroad  Go.  and  Henderer  v.  O'Brien. 


Louisville    &    ITashville    Kailboad    Co.    &    I.    G. 

HSNDBBEB     V.      W.      H.      O'BbxBN. 

Writ    of    i»>ertiorari    denied    by    thie    Supreme    Court, 
Nashville,    December.    Term,     1910. 

1.  GoMMOir  GABBimbB  of  PASssiroEats.    Action, 

An  action  by  a  passenger  against  a  carrier  for  injuries  received 
while  attempting  to  alight  from  a  train  is  an  action  sounding 
in  tort  rather  than  ope  ew  contractu. 

2.  Gabkieb  and  Passkngeb.    Dutu  to  stop. 

When  a  carrier  Is  aware  that  the  destination  of  a  passenger  is 
at  a  certain  station,  it  is  its  duty  to  stop  its  train  a  sufficient 
length  of  time  to  permit  the  passenger,  using  reasonable  dili- 
gence under  the  circumstances,  to  alight  in  safety. 

Z.  Gabbyino  Fassenoeb  Beyond  Station.    Alighting  while  tropin 
is  in  motion.    Oontril^utory  negligence. 

It  is  not  contributory  negligence  as  a  matter  of  law  for  a  pas- 
senger who  has,  when  a  train  has  stopped  at  a  station,  pro- 
ceeded with  due  diligence  to  alight,  but  the  train  starts  before 
he  is  able  to  do  so,  to  alight  while  the  train  is  In  motion.  He 
cannot  be  said  as  a  matter  of  law  to  be  guilty  of  negligence 
in  his  efforts  to  alight  from  the  moving  train  when  he  Is  con- 
fronted with  the  inconvenience  of  being  carried  beyond  his 
destination  to  the  non-fulfillment  of  his  engagements,  or  the 
assumption  of  the  risk  of  leaving  a  moving  train.  This  ques- 
tion must  be  submitted  to  the  Jury. 

4.  Same.    Preparations  to  alight. 

A  passenger  who  ma^es  preparations  to  leave  a  train  before  it 
reaches  the  station  by  arranging  his  baggage  and  walking  to 
the  platform  is  not  guilty  of  contributory  negligence  as  a 
matter  of  law.  Upon  the  other  hand,  a  passenger  is  not  re- 
quired to  leave  his  seat  and  proceed  to  the  platform  before  the 
train  reaches  its  destination.  The  passenger  is  nevertheless 
required,  when  the  train  stops,  to  leave  his  seat  promptly  and 
proceed  with  reasonable  diligence  to  alight. 
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5.   CONTBIBUTOBY  NBOUGENCE  IS  AUOHTING. 

Where  the  teetimony  does  not  beyond  controversy  show  that  the 
passenger  In  alighting  from  a  moving  train  acted  rashly  and 
negligently,  it  is  proper  for  the  Court  to  instruct  the  jury  that 
if  they  believe  under  the  circumstances  that  a  reasonably 
prudent  man  would  have  undertaken  to  alight  from  the  train 
at  that  time  and  place  the  passenger  would  not  be  guilty  of 
contributory  negligence,  while,  on  the  other  hand,  if  th^ 
believe  that  a  reasonably  prudent  man  would  not  under  the 
circumstances  have  undertaken  to  alight  from  th%  moving 
train,  the  passenger  could  not  recover,  notwithstanding  the 
negligence  of  the  railway  comi>any. 

6.  Common  CASBnaB.    Invitation  to  a  passenger  to  alight. 

The  stopping  of  a  train  and  the  announcement  of  the  station  by 
the  flagman,  accompanied  by  an  "all  out"  for  the  station 
named,  is  an  express  invitation  to  all  passengers  destined 
for  this  particular  station  to  make  pr^mratlons  and  to  alight 


From    Mauby    County. 


Appeal      from      the      Circuit      Court      of      Maury 
County.      Sam    Holding,    Judge. 

Hughes    &    Son    for    Plaintiff    in    Error. 

Fleming    &    Son    for    Defendant    in    Error. 

Mr.    Justice    Hall    delivered    the    opinion    of    the 
Court. 

This    was    an    action    for    damages    brought    by  the 

defendant     in    error,    W.     H.     O'Brien,     against  the 

Louisville    &    Nashville    Railroad    Company,     in  the 

Circuit     Court    of    Maury     County,     to    recover  for 
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personal  injuries  received  by  O'Brien  on  August 
ID,  1907,  while  a  passenger  upon  one  of  the 
trains    of    the    plaintiff    in    error. 

The  declaration  alleges,  in  substance:  That  the 
defendant  in  error  was  a  passenger  on  board  one 
of  the  defendant's  trains  on  August  19,  1907; 
that  he  was  traveling  from  Columbia,  Tennessee, 
to  Thompson  Station,  Tennessee;  and  that  when 
the  train  reached  his  destination,  it  stopped,  but 
that  it  did  not  stop  long  enough'  for  defendant 
in  error,  in  the  exercise  of  reasonable  care  and 
diligence,  to  disembark,  and  having  a  business  en- 
gagement at  Thompson  Station,  it  was  necessary 
for  the  defendant  in  error  to  get  off  there  at 
that  time;  that  when  the  train  stopped  at  Thomp- 
son. Station,  he  got  up  from  his  seat  promptly 
and  started  for  the  door  of  the  car,  but  before 
leaving  the  door,  the.  train  started,-  and  defendant 
in  error  proceeded  to  the  front  platform  of  the 
rear  coach,  and  although  the  train  was  moving, 
he  was  compelled  to  choose  between  leaving  the 
cars  while  they  were  thus  moving,  or  submit  to 
be  carried  beyond  the  station  where  he  desired  to 
stop;  that  the  train  was  not  moving  rapidly 
enough  to  render  it  dangerous  to  alight  therefrom, 
he  alighted  from  the  train  with  utmost  care  for 
his  personal  safety,  and  as  rapidly  as  it  was 
possible  for  him  to  do  so,  but  before  he  could 
reach  the  ground,  the  train  had  increased  its 
speed     to     such     an     extent     that     plaintiff     lost     his 


STATE  OF  TENNESSEE.  495 

Railroad  Co.  and  Henderer  v.  O'Brien. 

balance,  although  the  place .  where  he  alighted  was 
smooth  and  unobstructed,  and  he  fell  violently 
to  the  ground,  breaking  his  left  orm  at  the  elbow, 
and  by  reason  of  said  injury,  his  arm  is  with- 
ered and  so  much  injured  as  to  render  him  in- 
capable of  performing  his  vocation  in  life,  and 
his  capacity  as  a  traveling  salesman  on  the 
ground  has  been  greatly  diminished  in  consequence 
of  his  inability  to  handle  himself  and  his  sample 
cases    as    such    traveling    salesman. 

The  plaintiffs  in  error  each  filed  a  demurier  to 
the  entire  declaration,  raising  the  point  that  it 
shows  a  contract  between  the  defendant  in  error 
and  the  railroad  company,  for  a  breach  of  which 
recovery  is  sought  against  both  of  plaintiffs  in 
error,  and  that  I.  C.  Henderer,  one  of  the 
plaintiffs  in  error,  was  not  a  party  to  that  con- 
tract. Also  raising  the  question  that  I.  C.  Hen- 
derer was  improperly  joined  as  a  plaintiff  in  said 
suit,  in  that  it  does  not  appear  in  the  declara- 
tion that  he  has  been  guilty  of,  or  performed 
any  acts  for  which  he  could  be  held  personally 
liable    to    the    defendant    in    error. 

The  Louisville  &  Nashville  Railroad  Company 
also  demurred  to  each  of  the  coimts  of  the  dec- 
laration, on  the  ground  that  the  declaration  shows 
that  the  defendant  in  error  disembarked  from  the 
train  while  it  was  in  motion,  and  without  the  in- 
vitation   of    the    defendant,    or    its    agents,    to    do    so, 
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and  at  a  place  where  persons  were  not  accustomed 
to    or    expected    to    leave    the    train. 

The  demurrer  was  overruled,  and  the  plaintiffs 
in  error  each  plead  the  general  issue.  The  cause 
was  tried  before  the  Court  and  a  jury  at  the 
December  Term  of  said  Court,  1909,  and  resulted 
•  in  a  verdict  for  $2,250.00  in  lavor  of  the  de- 
fendant in  error  against  both  of  the  defendants 
in  the  Court  below,  and  their  iriotion  for  a  new 
trial  being  overruled,  they  have  both  appealed  to 
this    Court,    and    have    assigned    errors. 

We  will  proceed  to  consider  the  assignment  of 
errors  and  dispose  of  them  in  the  order  in  which 
thev  are  discussed  in  the  brief  of  counsel  for 
appellants.  This  brii^gs  us  first  to  the  twelfth 
assignment  of  error,  which  challenges  the  action  of 
the  Court  in  overruling  the  demurrer  to  the 
declaration. 

It  is  insisted  by  appellants  that  the  declaration 
presents  an  action  for  a  breach  of  contract,  and 
not  in  tort.  We  think  this  insistence  is  not  well 
taken,  and  the  assignment  must  be  overruled.  The 
record  clearly  shows  the  action  to  be  one  in  tort 
for  negligently  failing  to  stop  the  train  upon 
which  he  was  traveling,  at  his  destination  a  suffi- 
cient length  of  time  for  him,  by  the  exercise  of 
reasonable  care  and  diligence,  to  disembark,  there- 
by compelling  him  to  leave  the  train  while  it 
was  in  motion,  or  be  carried  beyond  his  destina- 
tion.      The     averments     in     the     declaration     as     to 
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the  defendant  in  error's  purchase  of  a  ticket,  and 
its  delivery  to  the  conductor,  thereby  showing  that 
the  relation  of  passenger  and  carrier  existed  at  the 
time  of  the  accident,  does  not,  we  think,  make 
the     action    one    for    a    breach    of    contract. 

The  first,  second,  third,  fourth  and  sixth  assign- 
ments of  error  challenge  the  s'lfficiency  of  the 
evidence  to  warrant  the  verdict  of  the  jury.  We 
do  not  think  that  these  assignments  are  well 
taken,  and  are,  therefore,  overruled.  We  think 
there  is  ample  evidence  in  the  record  to  support 
the  verdict  of  the  jury.  The  evidence  shows, 
that,  on  August  19,  1907,  the  defendant  in  error, 
a  traveling  salesman,  and  sixty  years  of  age,  be- 
came a  passenger  on  one  of  the  trains  of  the 
plaintift  in  error,  the  railroad  company,  known  as 
an  interurban  train,  consisting  of  two  coaches  and 
locomotive;  that  he  purchased  a  roimd-trip  ticket 
at  Columbia,  Tennessee,  to  Thompson  Station, 
which  is  north  of  Columbia  towards  N^ashville; 
the  distance  that  Thompson  Station  is  from  Colum- 
bia is  not  shown  by  the  record.  He  boarded  the 
train  between  six  and  seven  o'clock  in  the  morn- 
ing, and  the  plaintiff  in  error,  I.  C.  Henderer, 
was  the  conductor  in  charge  of  the  train,  and 
took  up  that  part  of  the  defendant  in  error's 
ticket  calling  for  Thompson  Station,  and  the  con- 
ductor admits  that  he  knew  at  the  time  the  train 
reached  Thompson  Station  that  the  defendant  in 
error    wanted    to    get    off    there. 

33 
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The  record  shows  that  the  defendant  in  error 
was  carrying  a  small  hand  grip  about  18  inches 
in  length,  containing  a  catalogue,  paint  brush,  and 
some  other  small  articles,  and  the  hand  grip  and 
the  contents  weighed  twelve  or  fourteen  pounds; 
that  he  left  this  hand  grip  at  the  front  end  of 
the  coach  when  he  entered,  on  a  seat  neap  the 
door  where  passengers  usually  make  their  exit  to 
alight  from  the  train,  and  proceeded  to  a  seat  in 
the  rear  end  of  the  car,  and  sat  Aovra  and  en- 
gaged in  some  conversation  with  a  Mr.  Elliott 
and  his  wife,  whom  the  defendant  knew.  Mr. 
Elliott  being  an  employee  of  the  railroad  com- 
pany in  the  capacity  of  superintendent  of  bridges. 
That  when  the  train  reached  Thompson  Station, 
Mr.  Elliott  remarked  to  defendant  in  '  error, 
"Here  is  your  station,"  and  defendant  in  error 
replied,  "Yes,  I  know,"  and  immediately  arose 
from  his  seat  and  started  toward  the  front  door 
of  the  rear  coach,  reaching  and  getting  his  hand 
grip,  B3  he  says,  without  stopping;  that  when  he 
reached  the  platform  of  the  coach  the  train  had 
been  put  in  motion,  and  the  passengers  who  de- 
sired to  get  on  the'  train  at  Thompson  Station, 
there  being  some  six  or  eight  in  number,  had  not 
all  succeeded  in  getting  on,  but  some  of  them 
were  coming  up  the  steps  on  the  left-hand  side, 
where  passengers  were  accustomed  to  aboard  the 
train,  and  defendant  in  error,  seeing  that  he 
could    not    alight    from    the    train    on    the    left-hand 
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side,  because  of  the  passengers  coming  up  the 
steps,  he  proceeded  to  disembark  from  the  train 
on  the  right-hand  side  at  a  point  where  the 
ground  was  smooth  and  unobstructed;  the  ground 
at  the  point  where  defendant  in  error  disem- 
barked being  covered  with  cinders,  which  were 
packed  and  smooth,  and  it  was  while  in  this 
effort  to  disembark  from  the  train  that  the  de- 
fendant fell  and  was  injured;  the  evidence  show- 
ing that  when  the  defendant  in  error  struck  the 
ground  the  motion  or  speed  of  the  train  caused 
him  to  lose  his  balance  and  fall  to  the  ground 
with  sufficient  violence  to  break  his  arm;  that 
the  ulna  bone,  which  is  located  at  the  elbow,  and 
which  is  used  in  the  articulation  of  the  arm,  was 
fractured,  causing  the  defendant  in  error  great 
pain  for  a  long  period  of  time,  and  as  the  rec- 
ord shows,  his  arm  is  stiff  and  its  use  is  greatly 
diminished,  and  according  to  the  testimony  of  Dr. 
Pillow,  the  railroad  physician  and  surgeon,  who 
treated  the  defendant  in  error's  arm,  is  perma- 
nently   injured. 

The  record  further  shows  that  the  train  upon 
that  occasion  was  not  stopped  at  Thompson  Sta- 
tion a  sufficient  length  of  time  for  all  the  pas- 
sengers who  desired  to  get  on  the  train  to  do 
so;  that  one  passenger,  a  Mr.  Vaughn,  fell  upon 
the  steps  in  an  effort  to  get  on  while  the  train 
was  in  motion,  and  another  passenger,  a  Mr. 
Buckner,     had    to    follow     the    train    some     100     or 
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150  feet  and  catch  it  while  it  was  in  motion, 
though  the  record  shows  that  these  gentlemen  were 
at  the  usual  stopping  place  of  the  train  where 
passengers  embarked  when  it  arrives  at  Thompson 
Station,  and  were  using  all  reasonable  diligence  to 
get    aboard    the    train. 

It  is  shown  by  the  witness,  John  Ragsdale,  one 
of  the  witnesses  introduced  by  the  plaintiffs  in 
error,  that  he  was  standing  on  the  right-hand  side 
of  the  track  when  the  train  stopped  at 
Thompson  Station,  and  in  about  ten  or 
fifteen  feet  of  the  place  where  passengers  get  on, 
and  that  he  proceeded  immediately  to  get  on  the 
train,  and  that  the  train  had  been  put  in  motion 
by  the  time  he  got  on  the  steps  and  before  he 
could  get  upon  the  platform,  and  that  he  was 
standing  on  the  steps  of  the  smoking  car  when 
the  defendant  in  error  came  down  the  steps  of 
the    rear    coach    and    stepped    off. 

The  conductor  admits  that  he  was*  at  the  front 
of  the  rear  coach  when  the  train  arrived  at  its 
usual  stopping  place,  and  that  he  called,  "All  out 
for  Thompson,"  and  "All  aboard"  in  the  same 
breath.  There  is  other  evidence  in  the  record 
showing  that  the  train  only  stopped  at  Thompson 
Station  on  that  morning  momentarily,  and  not  a 
sufficient  length  of  time  for  passengers  desiring  to 
alight  from  the  train  and  for  passengers  desiring 
to  aboard*  the  train,  though  exercising  reasonable 
diligence    and    haste,    to    do    so. 
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There  is  testimony  in  the  record,  however, 
showing  that  it  did,  hut  this  was  a  question 
about  which  there  was  a  sharp  controversy,  and 
was  left  to  the  jury,  under  proper  instructions 
from  the  Court,  and  the  jury  has  settled  this 
question  against  the  plaintiffs  in  error,  and  under 
the  well-established  rule  of  this  Court,  where  there 
is  any  material  evidence  to  support  the  finding  of 
the  jury  upon  a  question  of  fact,  such  finding  is 
conclusive. 

According  to  the  testimony  of  the  defendant  in 
error,  he  had  a  business  engagement  with  a  Mr. 
Brunbach  at  Thompson  S'tation,  and  desiring  to 
alight  from  the  train,  he  says  that  when  he 
reached  the  platform  that  the  train  did  not  ap- 
pear to  be  moving  rapidly  enough  to  make  it 
dangerous  for  a  prudent  person  to  get  off;  that 
he  had  traveled  a  great  deal,  and  had  had  expe- 
rience in  getting  off  of  moving  trains,  and  that 
he  exercised  proper  diligence  and  caution  in  alight- 
ing   from    the    train. 

The  record  also  shows  that  at  the  point  where 
he  alighted  from  the  train,  it  was  as  safe  for 
passengers  to  alight  as  the  usual  stopping  place 
on  the  left-hand  side.  The  place  where  passengers 
alighted  on  the  left-hand  side  being  covered  with 
crushed  stone,  and  the  place  where  defendant  in 
error  alighted  on  the  right-hand  side  being  covered 
with  cinders,  which  had  been  packed  until  they 
had    become    even    and    smooth.      Defendant    gives    as 
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a  reason  for  not  getting  off  on  the  left-hand  side, 
that  the  passengers  who  desired  to  get  aboard  the 
train  at  that  point  were  on  the  steps  on  that 
side  coming  up  on  the  platform,  and  he  could 
not    get    down    the    steps    on    that    side. 

Upon  the  whole  evidence  in.  the  case,  we  think 
there  .is  sufficient  evidence  in  the  record  to  war- 
rant the  verdict  of  the  jury,  and  in  view  of  the 
serious  and  permanent  injuries  of  the  defendant 
in  error,  we  do  not  think  the  verdict  of  the  jury 
was  excessive.  It  is  a  well-established  rule  in 
this  State,  that  appellate  Courts  will  not  reverse 
the  verdict  of  a  jury  in  the  Court  below,  unless 
it  is  so  excessive  as  to  indicate  passion,  preju- 
dice, or  caprice.  We  do  not  think  any  such  ele- 
ments exist  in  the  verdict  of  the  jury  in  this 
case. 

The  fifth  assignment  of  error  complains  of  the 
action  of  the  trial  Judge  in  charging  the  jury 
as    follows : 

"The  plaintiff  was  not  required  to  leave  his 
seat  until  «the  train  had  stopped,  but  it  .was  his 
duty  to  leave  his  seat  promptly  as  soon  as  the 
train  stopped,  and  proceed  with  reasonable  dili- 
gence   to    leave    the    train,"    etc. 

We  think  this  instruction  was  proper  and  is 
the  law  upon  that  point.  It  would  be  unreason- 
able to  hold  that  passengers  upon  a  railroad  train 
are     required,     upon     reaching     a     point     near     their 
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destination,  to  leave  their  seats  before  the  train 
comes  to  a  stop.  This  would  produce  confusion, 
and  in  many  instances  it  would  be  dangerous  to 
the     passengers,     who     njight     be     thrown     down     or 

■ 

against  the  seats  upon  the  sudden  stopping  of  the 
train    at    the    proper    place    for   them    to    alight. 

The  seventh  assignment  of  error  insists  that  the 
Court  erred  in  declining  to  give  in  charge  to 
the    jury    the    following    special    request: 

"If  the  jury  find  that  the  plaintiff  was  injured 
by  alighting  from  the  train  while  in  motion,  the 
burden  of  proof  is  upon  him  to  show  the  circum- 
stances   which    excuse    his    conduct."- 

We  think  the  matters  contained  in  this  special 
request  are  fully  covered  by  the  general  charge. 
The  Court  in  stating  the  cause  of  action  to  the 
jury,  told  them  that  the  plaintiff  sued  the  de- 
fendants for  $5,000.00  as  damages  for  injuries 
alleged  to  have  been  sustained  on  account  of  the 
negligence  of  the  defendants;  that  the  defendants 
denied  their  liability,  and  then  the  charge  pro- 
ceeds   as    follows : 

"The  burden  of  proof  is,  therefore,  upon  the 
plaintiff  to  make  out  his  case  by  a  preponderance 
of    the    evidence." 

Then  the  Court  proceeds  to  st^te  to  the  jury 
the  basis  of  the  insistence  of  the  defendant  in 
error,    and    then    instruct    the    jury    as    follows: 
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"The  first  controverted  question  in  the  record  is 
as  to  whether  or  not  the  train  stopped  a  suffi- 
cient length  of  time  at  Thompson  Station  for 
plaintiff  to  get  off,  if  he ,  had  exercised  reasonable 
care  and  diligence.  The  law  requires  this  of  de- 
fendant company,  and  if  it  neglected  to  do  this, 
it  was  guilty  of  n^ligence.  It  you  find  that 
the  train  did  stop  a  sufficient  length  of  time  for 
the  plaintiff  to  get  off,  if  he  had  left  his  sear 
promptly  when  the  train  stopped,  and  exercised 
reasonable  diligence  in  going  out,  then  the  plain- 
tiff would  not  be  entitled  to  recover  against 
either  of  the  defendants,  because  if  he  had  suffi- 
cient tiuie,  in  the  exercise  of  reasonable  diligence, 
to  get  off,  and  he  failed  to  do  so,  and  under- 
took to  get  off  while  the  train  was  moving  off, 
then  he  could  not  recover;  .and  in  this  view  of 
the  case  it  would  not  matter  whether  he  acted 
prudently  or  carelessly  in  getting  off.  But  if 
you  should  find  that  the  train  did  not  stop  a 
sufficient  length  of  time  for  the  plaintiff,  in  the 
exercise  of  reasonable  care,  to  get  off,  then  the 
defendants  would  both  be  guilty  of  negligence; 
but  whether  or  not  the  plaintiff  would  be  entitled 
to  recover  would  depend  upon  the  question 
whether  the  plaintiff  in  getting  off  exercised  rea- 
sonable care  and  prudence,  such  care  and  prudence 
as  a  reasonably  prudent  man  would  have  exercised 
under    similar    circumstances. 

"The     plaintiff     was     not     required     to     leave     his 
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seat  until  the  train  had  stopped,  but  it  was  his 
duty  to  leave  his  seat  promptly  as  soon  as  the 
train  stopped,  and  proceed  with  reasonable  dili- 
gence to  leave  the  train;  and  if  he  did  this  and 
before  he  could  alight  the  train  was  started  off, 
then  whether  he  had  the  right  to  leave  the  train 
after  it  was  set  in  motion  under  these  circum- 
stances would  depend  upon  whether  you  find  that 
it  was  reasonably  safe  for  him  to  have  attempted 
to  do  so — that  is,  whether,  taking  into  considera- 
tion the  rate  of  speed  at  which  the  train-  was 
traveling,  the  age  of  the  plaintiff,  and  whether 
or  not  he  was  encumbered  with  baggage,  and  if 
so,  to  what  extent,  the  place  where  he  alighted, 
and  the  experience  of  the  plaintiff  in  traveling — 
after  taking  into  consideration  all  the  facts  and 
circumstances,  whether  a  reasonably  prudent  man 
would  have  undertaken  to  have  alighted  from  the 
train  at  that  time.  If  so,  then  the  plaintiff  cannot 
be  held  guilty  of  negligence,  and  imder  these  circum- 
stances he  would  be  entitled  to  recover.  But  on  the 
other  hand,  if  under  all  the  circumstances  a  rea- 
sonably prudent  man  would  have  apprehended 
danger  from  undertaking  to  leave  the  train  at 
that  time,  and  would  have  refrained  from  doing 
so,  then  the  plaintiff  would  be  guilty  of  negli- 
gence, and  he  could  not  recover,  notwithstanding 
the  fact  that  the  railroad  company  had  'also  been 
guilty  of  negligence  in  failing  to  stop  the  train 
a    sufficient    length    of    time;     for    where    the    negli- 
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gence     of     the     plaintiff     proximately     contributes     to 

I 

the     accident    and    injury,     he    cannot    recover." 

It,  therefore,  appears  from  the  Court's  charge 
that  he  told  the  jury  that  the  burden  of  proof 
was  on  the  plaintiff  to  make  out  his  case,  and 
immediately  following  this  statement,  he  proceeded 
to  state  to  the  jury  what  the  insistence  of  the 
defendant  in  error  was,  and  the  law  applicable 
thereto,  and  as  we  think,  correctly.  We  think  the 
Court's  charge  substantially  covers  the  proposition 
contained  in  said  special  request,  and  this  assign- 
ment   is,    therefore,    overruled. 

The  eighth  assignment  complains  of  the  action 
of  the  Court  in  declining  to  .2:ive  in  charge  to 
the  jury  special  request  No.  3  of  the  plaintiffs 
in    error.       This    request    is    as    follows: 

"If  the  jury  find  that  as  the  train  approached 
Thompson  Station  that  the  station  was  announced 
and  the  train  was  stopped  at  the  platform  for 
passengers  to  disembark  and  others  to  board  the 
train,  but  the  plaintiff  remained  seated  until  the 
train  had  again  started,  and  made  no  effort  prior 
to  that  time  to  get  off;  that  he  then  went  to 
the  front  end  of  the  car,  carrying  his  baggage  in 
his  hand,  and  aft-er  the  train  had  passed  some 
distance  beyond  the  station  and  the  platform,  and 
at  a  plftce  where  passengers  were  not  accustomed 
or  expected  to  alight;  and  while  the  train  was 
rapidly     increasing     its     speed,     jumped     or     stepped 
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from  the  train,  with  his  baggage  in  his  hand,  on 
the  side  of  the  track  opposite  that  on  which  the 
platform  is  located;  and  by  reason  of  this  act  on 
his  part  was  thrown  to  the  ground  and  received 
the  injuries  complained  of,  then  the  plaintiff 
would    not    be    entitled    to    recover.'- 

We  think  the  general  charge  of  the  Court  is 
full  and  ample  upon  the  proposition  embraced  in 
said  special  request  ^o,  3.  The  Court  instructed 
the ,  jury    as    follows: 

"If  you  find  that  the  train  did  stop  a 
sufficient  length  of  time  for  the  plaintiff  to  get 
off,  if  he  had  left  his  seat  promptly  when  the 
train  stopped,  and  exercised  reasonable  diligence 
in  going  out,  then  the  plaintiff  would  not  be  en- 
titled to  recover  against  either  of  the  defendants, 
because  if  he  had  sufficient  time,  in  the  exercise 
of  reasonable  diligence,  to  get  off,  and  he  failed 
to  do  so,  and  undertook  to  get  off  while  the 
train  was  moving  off,  then  he  could  not  recover, 
and  in  this  view  of  the  cas^  it  would  not  matter 
whether  he  acted  prudently  or  carelessly  in  get- 
ting   off." 

The     Court    further     instructed    the     jury,     that     it 

was    the    dutv    of    the    defendant    in    error    to    leave 

t/ 

his  seat  promptly  as  soon  as  the  train  stopped, 
and  proceed  with  reasonable  diligence  to  leave  the 
train,     and     if     he     did     this,     and     before  he  could 
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alight,  the  train  was  started  off,  then  whether  he 
had  the  right  to  leave  the  train  after  it  was  in 
motion,  under  these  circumstances,  would  depend 
on  whether  they  found  that  it  was  reasonably 
safe  for  him  to  have  attempted  to  do  so;  that 
is,  whether  taking  into  consideration  the  rate  of 
speed  at  which  the  train  was  traveling  ;  the  age 
of  the  defendant  in  error,  and  whether  or  not 
he  was  encumbered  with  baggage,  and  if  so,  to 
what  extent;  the  place  where  he  alighted;  and  the 
experience  of  the  plaintiff  in  traveling,  and  after 
taking  into  consideration  all  of  the  facts  and  cir- 
cumstances, whether  a  reasonably  prudent  man 
would  have  undertaken  to  have  alighted  from  the 
train    at    that    time. 

We  think  these  instructions  fully  embodied  the 
law  applicable  to  the  right  of  defendant  in  error 
to  disembark  from  the  train,  and  the  circum- 
stances under  which  he  might  disembark,  and 
there  was  no  error  in  •  the  action  of  the  Court 
declining  to  give  said  special  request  in  charge 
to  the  jury,  and  this  assignment  will  likewise  be 
overruled. 

The  ninth  assignment  of  error  complains  of  the 
action  of  the  Court  in  declining  to  give  in  charge 
to  the  jury  special  request  ITo.  4,  of  the  plain- 
tiffs   in    error,    which    is    as    follows: 

"Even  if  the  jury  shall  find  that  the  train 
did    not    stop    a    sufficient    time    to    allow    the    plain- 
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tiff  4o  alight  in  the  exercise  of  ordinary  dili- 
gence, yet  this  would  not  justify  the  plaintiff  in 
unneceesarily  exposing  "  himself  to  danger  in  alight-, 
ing  from  a  moving  train;  and  if  after  the  train 
had  pulled  out  from  the  station,  the  plaintiff 
with  his  haCggage  in  his  hand,  and  while  the 
train  was  moving  and  rapidly  increasing  its  speed, 
jumped  from  the  train  at  a  point  where  passen- 
gers were  not  accustomed  to  leave  the  train,  and 
beyond  .  the  station  and  the  platform,  and  on  the 
opposite  side  between  the  tracks,  then  the  plain- 
tiff   would    not    be    entitled    to    recover." 

We  think  there  was  no  error  in  the  action  of 
the  Court  declining  this  special  request.  As  hero- 
tofore  stated,  w(^  think  the  trial  judge  fully  and 
correctly  instructed  the  jury  as  to  the  defendant 
in  error's  duty,  and  as  to  the  care  and  diligence 
the  law  required  him  to  exercise  in  disembarking 
from  said  train  and  said  request  was  properly  de- 
clined,    and    this    assignment    will    be    overruled. 

The  case  of  Railrodd  v.  Massengill,  15  Lea, 
329,  relied  on  by  plaintiffs  in  error,  to  support 
the  insistence  or  theory  embodied  in  said  special 
requests  Nos.  3  and  4,  is  not  applica*ble  to  the 
facts  in  this  case.  In  that  case,  the  passenger 
alighted  from  the  train  without  any  invitation 
either  expressed  or  implied,  and  before  the  train 
had  stopped,  and  based  his  claim  for  damages 
upon    the    ground    that    he    thought    it    had    come    to 
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a  stop.  The  facts  were  similar  in  the  cases  of 
Townsend  v.  Railroad,  28  Pickle,  163,  and  Payne 
V.  Railroad,  22  Pickle,  167,  also  cited  by  plain- 
tiifs  in  error.  The  Court  held  in  those  cases 
that  there  was  no  invitation  either  expressed  or 
implied  for  the  passenger  to  alight  before  the 
train  had  stopped,  and  the  railroad,  therefore,  was 
not    liable. 

But  in  the  case  at  bar,  there  was  an  express 
invitation  upon  the  part  of  the  railroad  company, 
to  the  defendant  in  error,  to  alight  from  the 
train  at  Thompson  Station,  and  the  law  required 
the  railroad  company  to  stop  a  reasonable  time  in 
order  that  he  might  alight  in  safety,  and  if  it 
failed  to  do  so,  and  the  defendant  in  error,  to 
avoid  being  carried  beyond  his  destination,  at- 
tempted to  alight  from  it  while  moving  slowly, 
and  was  thereby  injured,  he  would  not  be  guilty 
of  such  contributory  negligence  as  would,  per  se, 
defeat  his  recovery  for  such  injury.  Railroad 
Company  v.  Stacker,  2  Pickle,  343;  Railroad 
Company  v.  Mitchell,  14  Pickle,  27;  Railroad 
Company    v.    Conner,    15    Lea,    254. 

The  tenth  assignment  of  error  is  to  the  effect 
that  the  Court  erred  in  declining  to  give  in 
charge  to  the  jury  plaintiffs'  special  request  No. 
5,    as    follows : 

"It  is  no  excuse  to  the  plaintiff  that  he 
thought    the    train    was    moving    slowly,    if,    in    fact, 
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it  was  moving  rapidly;  or  that  he  may  have 
thought  he  could  leave  the  train  without  injury  if 
the  circumstances  were  such  as  lead  a  man,  in 
the  exercise  of  reasonable  care,  to  believe  that 
there  might  be  danger  in  attempting  to  leave  the 
train    under    such    circumstances." 

It  suffices  to  say  that  the  matters  contained  in 
this  special  request  are  fully  covered  by  plaintiif^s 
special  request  No.  6,  by  the  Court.  In  request 
No.  6,  the  Court  told  the  jury  that  the  question 
of  the  plaintiff's  negligence  was  not  to  be  deter- 
mined by  what  the  plaintiff  may  have  believed  or 
honestly  thought  as  to  whether  he  could  leave  the 
train  in  safety,  and  that  it  would  not  matter  if 
he  believed  the  train  was  going  slow,  when  in 
fact  it  was  moving  rapidly,  and  if  the  train  was 
moving  rapidly  so  as  to  render  it  dangerous  for 
him  to  alight,  and  if  they  should  find  that  a 
person  in  the  exercise  of  ordinary  care  would  not 
,  have  left  the  car  while  so  moving,  then  the 
plaintiff  would  not  be  entitled  to  recover,  even 
though  he  may  have  honestly  believed  it  was  safe 
for  him  to  alight.  It,  therefore,  follows  that  the 
tenth    assignment    of    error    will    be    overruled. 

The  eleventh  assignment  of  error  complains  of 
the  action  of  the  trial  Judge  in  declining  to  give 
in  charge  to  the  jury  request  No.  7  of  plaintiffs 
in    error,    which    is    as    follows: 

"Under    the    facts    of    this    ease    as    presented    in 
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the  record,  there  was  no  invitation,  either  implied 
or  expressed  by  defendant's  officers  or  agents,  to 
plaintiff    to    alight." 

This  request  was  not  sound,  because  there  was 
evidence  in  the  record  showing  an  invitation  upon 
the  part  of  the  agents  and  servants  of  the  rail- 
road company  to  the  defendant  in  error  to  alight 
from  the  train.  This  assignment  will  also  be 
overruled. 

The  remaining  assignments  of  error,  which  com- 
plain of  the  action  of  the  Court  in  permitting, 
over  the  objection  of  plaintiffs  in  error,  certain 
evidence  given  by  the  defendant  in  error,  while 
testifying  as  a  witness  in  the  Court  below.  These 
assignments  appear  to  have  been  abandoned  by  the 
plaintiffs  in  error,  in  their  brief,  but  it  may  be 
said  hfere  that  these  assignments  are  not  suffi- 
ciently made,  because  they  do  not  cite  the  page 
of  the  record  upon  which  such  evidence  may  be 
found.  The  rule  of  this  State  requires,  in  as- 
signing as  error,  the  improper  admission  of  evi- 
dence, by  the  trial  Court,  such  assignments  or 
specifications  shall  quote  the  full  substance  of  the 
evidence  admitted  or  rejected,  and  the  page  of 
the  record  where  the  same  may  be  found.  Nance 
V.    Smith,    10    Cates,    351. 

It  follows  that  there  is  no  error  in  the  judg- 
ment of  the  Court  below,  and  it  is  affirmed, 
with    costs. 
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Memphis     Street     Railway     Company     v.     J.     IT. 

IIiCKS,    Jr. 

« 

Memphis      Street      Railway      Company      v.      Mrs. 

J.     II.     IIicKs     Et     Als. 

Writ    of    certiorari    denied    by    the    Supreme    Court, 
Jackson,    April    Term,    1911. 

1.  Witness.     Opinions,    Experts.    Jury. 

It  is  not  i>eriuis8ible  to  ask  the  opinion  of  a  witness,  expert  or 
otherwise,  ui>on  any  determinative  issue  within  the  province 
of  the  jury.  It  is  improper  to  propound  to  a  witness  a  ques- 
tion that  calls  for  an  expression  of  opinion  as  to  a  point  that 
the  Jury  will  of  necessity  have  to  determine. 

2.  Same.    Opinion  of  a  idtness  as  to  how  physical  injuries  were 

occasioned. 

It  is  error  to  permit  a  physician  to  express  an  opinion  that  cer- 
tain physical  injuries  for  which  plaintiff  is  suing  were  caused 
by  a  negligent  act  of  defendant.  It  is  permissible  to  ask  a 
physician  hyiwthetically  whether  a  jar,  jerk  or  fall  of  a  cer- 
tain nature  is  capable  of  producing  the  Injuries  for  which  a 
plaintiff  is  suing,  but  it  is  improper  to  ask  for  his  opinion  or 
belief  that  a  negligent  act  complained  of  caused  plaintiff's 
suffering. 


From   Shelby   County. 


Appeal      from      the      Circuit      Court      of      Shelby 
County. 

Roane    Waring    for    Plaintiif    in    error. 

34 
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Bell,  Teeey,  Anderson  &  Bell  for  Defend- 
ants   in    Error. 

Mr.  Justice  Hall^  delivered  the  opinion  of  the 
Court. 

These  cases  were  actions  for  damages  brought 
bj  the  respective  defendants  in  error  against  the 
Memphis  Street  Railway  Company  in  the  Circuit 
Court  of  Shelby  County^  and  grew  out  of  the 
same  state  of  facts,  and  by  agreement  of  the 
parties  thereto,  were  tried  together  in  the  Court 
below  with  the  understanding  that  the  jury  would 
return    a    separate    verdict    in    each    case. 

The  case  of  Mrs.  J.  H.  Hicks  is  a  suit 
brought  to  recover  damages  for  .personal  injuries 
inflicted  upon  her  while  a  passenger  upon  one  of 
the  cars  of  the  Memphis  Street  Railway  Company. 
The  suit  of  J.  H.  Hicks,  Jr.,  is  a  suit  for  loss 
of  sei*vices  and  expenses  incident  lo  the  injury  of 
Mrs.    Hicks,    his    wife. 

It  appears  that  Mrs.  Hicks  was  a  passenger 
upon  one  of  the  cars  of  plaintiff  in  error,  in 
the  city  of  Memphis,  and  was  injured  while  at- 
tempting to  alight  from  the  car,  which  had  been 
brought  to  a  stop  for  the  purpose  of  allowing 
her  to  disembark.  While  the  car  was  in  this 
position  it  was  collided  with  by  another  car  of 
the  plaintiff  in  error,  and  Mrs.  Hicks  was  thrown 
against  the  side  of  the  car  and  injured.  While 
the     plaintiff     in     error     admitted     its     liability     for 
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8i(Ch  injuries  as  Mrs.  Hicks  may  have  sustained 
by  reason  of  the  collision,  it  denied  that  she 
received  certain  injuries  of  which  she  complained, 
t6  wit:  deafness,  a  retroverted  womb,  and  a  ner- 
vous condition  with  which  she  claimed  then  to  be 
suffering,  as  a  result  of  tte  collision,  and  like- 
wise   the    extent    of    these    injuries. 

At  the  conclusion  of  the  evidence  introduced  in 
the  Court  below  by  the  parties,  the  trial  Judge 
peremptorily  instructed  the  jury  to  return  a  ver- 
dict for  Mrs.  Hicks  in  such  sum  as  would  rea- 
sonably compensate  her  for  the  injuries  received. 
In  accordance  with  this  instruction,  the  jury  did 
return  a  verdict  in  favor  of  the  plaintiff  below 
for    $2,300.00. 

In  the  case  of  J.  H.  Hicks,  Jr.,  against  the 
same  defendant,  the  jury  returned  a  verdict  in 
favor  of  J.  H.  Hicks,  Jr.,  for  the  sum  of 
$700.00.  Motions  for  new  trials  having  been 
made  and  overruled,  the  Street  Railway  Company 
has  brought  the  cases  to  this  Court  by  appeal, 
and    have    asigned    errors. 

The  first  asignment  of  error  is  to  the  effect 
that  the  Court  erred  in  not  .  granting  the  plain- 
tiff  in  error  a  new  trial  upon  the  ground  that 
the  Court  was  of  opinion  that  the  verdict  was 
not    sustained    by    the    weight    of    the    evidence. 

The  Court,  in  overruling  plaintiff  in  error's 
motion  for  a  new  trial,  used  the  following  lan- 
guage: 
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"The  Court  is  of  the  opinion  that  the  amount 
of  this  verdict  is  excessive,  and  the  Court  is  not 
satisfied  with  the  amount.  The  Court  is  not  sat- 
isfied that  all  the  injuries  complained  of  by  tKe 
plaintiff  were  the  result  of  this  accident.  How- 
ever, the  Court  cannot  say  that  this  verdict  is  a 
result  of  passion,  prejudice  or  caprice  on  the  part 
of    the    jury. 

"The  Court,  although^!  not  satisfied  with  the 
amount  of  this  verdict,  does  not  feel,  under  the 
law,  that  he  has  a  right  to  overrule  the  same 
unless  he  can  say  that  the  verdict  is  a  result  of 
passion,    prejudice    and    caprice. 

"The  Court  is  aware  that  appellate  Courts  have 
in  many  unreported  cases  reduced  verdicts  when 
they  are  dissatisfied  with  the  same,  but  until 
there  is  a  reported  decision  of  an  appellate  Court 
^holding  that  it  is  lawful  for  the  trial  Court  to 
do  the.  same  thing,  this  Court  must  decline,  under 
such  circumstances,  to  reduce  verdicts,  but  will 
follow  the  published  opinions,  which,  as  I  under- 
stand, allow  that  to  be  done  only  when  he  is  of 
opinion  that  the  verdict  is  the  result  of  corrup- 
tion,   prejudice,    passion    or    caprice." 

It  is  insisted  by  plaintiff  in  error  that  it 
clearly  appears,  from  the  language  of  the  Court 
above  quoted,  that  the  Court  was  of  opinion  that 
the  verdict  of  the  jury  was  not  sustained  by  the 
evidence,  and  was  dissatisfied  with  the  verdict,  and 
therefore    should    have    set    the    verdict    aside. 
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We  have  carefully  examined  the  language  of  the 
Court  upon  this  question,  and  we  are  of  opinion 
that  the  remarks  of  the  trial  Judge  do.  not  bear 
the  meaning  placed  upon  them  by  counsel  for 
plaintiff  in  error.  We  do  not  think  that  they 
import  that  the  trial  Judge  was  of  opinion  that 
the  verdict  was  not  sustained  by  the  evidence. 
These  remarks  clearly  show  that  the  trial  Judge 
was  dissatisfied  with  the  amount  of  the  verdict, 
but  we  cannot  assent  to  the  view  taken  by  coun- 
sel that  they  convey  an  opinion  from  the  trial 
Judge  that  the  evidence  did  not  sustain  the  ver- 
dict of  the  jury,  and  was,  therefore,  erroneous. 
If  the  remarks  of  the  trial  Judge  did  show  that 
he  was  of  opinion  that  the  verdict  was  not  sus- 
tained by  the  evidence,  and  for  that  reason  he 
was  dissatisfied  with  the  verdict,  this  Court  would 
not  hesitate  to  reverse  and  remand  the  case  for 
a  new  trial  upon  this  ground.  But  where  the 
remarks  of  the  trial  Judge  simply  show  that  he 
was  dissatisfied  with  the  amount  of  the  verdict, 
or,  in  other  words,  that  the  verdict  was  for  a 
greater  amoimt  than  he  thought  the  facts  war- 
ranted, is  a  different  question.  A  trial  Judge 
has  /lo  right  to  set  aside  the  verdict  of  a  jury 
simply  because  he  thinks  the  verdict  is  excessive, 
imless  it  is  so  excessive  as  to  indicate  passion, 
prejudice,  or  caprice  upon  the  part  of  the  jury, 
nor  will  this  Court  reverse  the  verdict  of  a  jury 
in    an    action    of    this    character    simply    because    the 
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jury  may  have  rendered  a  verdict  for  more  dam- 
ages than  in  the  opinion  of  the  Court  the  facts 
warranted,  but  under  the  rule  as  laid  down  by 
our  authorities  in  Tennessee,  the  verdict  must  be 
so  excessive  as  to  indicate  passion,  prejudice  or 
caprice  upon  the  part  of  the  jury.  Central  Man- 
ufacturing Company  v.  Cotton,  108  Tenn.,  63; 
Tennessee  Coal,  etc..  Company  v.  Roddy,  85  Tenn., 
400;  Medlin  v.  Balch,  102  Tenn.,  710;  Cherokee 
Packet  Company  v.  Hilson,  95  Tenn.,  1,  2; 
Jenkins    v.    Hankins,    98    Tenn.,    545. 

It  is  next  insisted  that  the  Court  erred  in  the 
admission  of  certain  expert  testimony  offered  by 
the  plaintiffs  below  as  to  the  cause  of  Mrs- 
Hicks'    injuries. 

This  evidence  may  be  found  in  the  direct  tes- 
timony of  Drs.  Sanford  and  Leroy,  and  is  as 
follows : 

'^Q.  Dr.  Sanford,  assuming  that  a  lady  the  age 
of  Mrs.  Hicks,  about  twenty-seven  or  eight  years 
of  age,  is  in  perfect  health,  has  given  birth  to 
three  children,  had  not  the  least  trouble  in  giving 
birth  to  those  children,  that  when  her  monthly 
periods  came  she  never  had  any  trouble,  «iever 
thought  of — ^never  had  any  pain,  never  thought  of 
stopping  work  up  to  the  5th  of  February,  1909. 
From  the  5th  of  February,  1909,  on,  her  men- 
struations have  been  attended  with  severe  pains; 
that     they     came     ahead     of     time:     that,     prior     to 
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that  time  she  was  not  in  the  least  nervous;  since 
that  time  she  has  been  very  nervous;  that  prior 
to  that  time  she  was  able  to  do  and  did  her 
own  cooking,  house  cleaning  and  housework;  that 
since  that  time  she  has  not  been  able  to  do  that 
at  all  or  to*  do  any  work  scarcely,  but  has  had 
to  employ  a  servant  to  do  the  work;  that  this 
change  in  her  condition  dated  from  the  injury. 
Please  state  to  what,  in  your  opinion,  you  would 
attribute    the    injury,    the    trouble?*' 

'^Q.  To  what,  in  your  opinion,  would  you  at- 
tribute   her    injuries  ?" 

"A.  Well,  as  I  understand  it  in  these  trou- 
bles  '' 

"Q.  (Interrupting.)  February  5  th,  now,  she 
had    an    accident,    falling    from    the    street    car." 

"A.  Yes,  I  understand  it.  These  troubles  that 
you  referred  to  all  followed  immediately  upon  the 
receiving    of    the    injury?" 

"Q.      On    the    6th    of    February." 

"A.  Well,  it  would  be  very  clear  in  my  mind 
that  it  would  be  due  to  the  injury  that  she 
received." 

"Q.  Dr.  Leroy,  assuming  that  a  woman  twen- 
ty-nine  years  of  age,  who  had  given  birth  to 
three  children  and  had  experienced  no  trouble 
whatever  in  child-birth,  who  was  in  perfect  healthy 
doing  her  own  cooking  and  housework  for  a  fam- 
ily,  a  small  family  of  three  children,  a  husband 
and     a     sister,     sometimes     doing     the     washing — she 


620  COURT  OF  CIVIL  APPEALS, 

Railway  Company  v.  Hicks. 

received  an  injury  by  being  thl•o^\^l  from  a  car 
against  the  sides  of  a  car,  and  that  prior  to  the 
time  she  fell  from  the  car  had  never  had  any 
trouble  with  her  head  or  hearing,  had  never  had 
any  trouble  with  her  womb;  her  monthly  periods 
were  entirely  regular  and  normal;  that  after  she 
fell  from  the  car  she  had  a  buzzing  sound  in 
her  head,  her  hearing  was  affected  so  that  she 
had  to  be  sent  to  a  specialist,  who  treated  her 
for  three  months  for  the  trouble  in  her  head;  a 
regular  physician  treated  her  for  '  her  nervous 
troubles;  she  had  a  pain  in  her  abdomen  and 
bearing  down  pains  with  every  monthly  period 
since;  the  periods  became  irregular;  sometimes  it 
would  go  six  weeks,  sometimes  it  would  come  on  in 
two  weeks,  sometimes  they  would  last  three  weeks, 
and  each  period  is  followed  with  pain;  this  state 
began  with  the  accident  and  continued  from  that 
time  until  December  13th,  the  accident  having  oc- 
curred on  February  5th.  Prior  to  that  time  she 
was  normal  in  her  nervous  system.  Since  that 
time  she  has  been  unable  to  rest  at  night — slept 
very  well  •  before ;  slept  very  poorly  sinc^.  To 
what,  in  your  judgment,  in  your  opinit)n,  to  what 
do    you     atribute    the    trouble?" 

"A.       If    there    is    no    historv " 

'^A.  In  absence  of  any  other  history  of  injur}- 
or  any  other  cause,  I  should  say  the  accident 
was  directly  responsible  because  there  is  no  gen- 
eral   condition  -than    some    kind    of    a    violence    that 
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would  cause  a  condition  in  the  ear  and  in  the 
back  and  in  the  genital  organs,  and  all  that  at 
the  same  time.  It  must  have  been  some  violent 
or  some  .  big  shock,  or  something  of  that  sort, 
which  would  give  that  whole  series  if  injuries  all 
at  one    time." 

"Q.  Ur. "  I^roj,  if  prior  to  the  5th  of  Feb- 
uary,  a  lady  twenty-nine  years  of  age  had  never 
had  anything  the  matter  with  her  head  or  ears; 
had  never  even  had  a  suspicion  that  there  was 
any  catarrh  in  her  system,  afterwards,  as  soon  as 
the  accident  is  over,  her  hearing  is  affected;  she 
has  this  buzzing  in  her  ear;  in  a  month,  a  little 
more  than  a  month — sav,  a  month  and  a  half — 
the  19th  of  March  following  the  5th  of  February, 
she  is  sent  to  a  specialist  and  this  specialist  finds 
that  in  the  two  ducts  from  the  nose,  the  nasal 
ducts,     there    is    catarrhal    affection " 

"A.  (Interrupting.)  From  the  throat  to  the 
ear — the    eustachian    tubes  ?" 

"Q.  Yes,  sir — the  eustachian  tubes,  I  suppose, 
are  the  ones.  Now,  in  those  he  finds  catarrhal 
affection,  please  state  Avhat,  if  any,  connection,  in 
your    opinion,    the    accident    had    with    that    trouble?" 

"Q.      (Continued.)       And    how    it    had     it?" 

"A.  The  fact  of  the  thing  coming  on  imme- 
diately follow'ing  the  accident  with  pain  there 
from  the  bruise  would  lead  me  to  believe  that 
the  bruise  was  responsible  for  it,  because  a  bruise 
can     bring     about     an     inflammation    of    those     parts 
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that  way.  They  might  occur  and  do  occur  some- 
times from  other  causes,  but  dating  immediately 
from  the  reception  of  the  bruise,  I  should  say 
that  the  bruise  would  be  the  likely  thing  to  have 
caused    it." 

It  may  be  seen  from  the  foregoing  evidence, 
that  the  medical  experts  were  permitted  to  state 
to  the  jury  that  in  their  opinion  the  injuries 
alleged  .to  have  been  received  by  Mrs.  Hicks  were 
the  result  of  her  being  thrown  against  the  side 
of  the  car,  or  from  the  car,  upon  which  she  was 
a  passenger,  in  the  collision  between  the  two  cars 
of  the  plaintiff  in  error.  This  evidence  was  ob- 
jected to  by  counsel  for  plaintiff  in  error  upon 
the  ground  that  it  permitted  the  expert  witnesses 
to  pass  upon  the  identical  issue  that  the  jury 
was  empaneled  to  try,  and,  therefore,  was  an  in- 
vasion   of    the    province    of    the    jury. 

Upon  the  trial  of  the  case  in  the  Court  below, 
it  was  the  insistence  and  theory  of  plaintiff  in 
error,  that  the  infirmities  from  which  Mrs*  Hicks 
was  suffering  were  not  caused  or  superinduced  by 
the  collision,  and  also  denied  the  extent  and  effect 
of  any  injuries  that  she  may  -  have  received  in 
the  collision.  This  was  the  sharp  issue,  and  the 
only    issue    in    the    case. 

N^ow,  was  it  proper  for  the  Court  to  permit 
these  medical  experts  to  pass  upon  that  question, 
or    was    it    within    the    sole    province    of    the    jury? 
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We  are  of  opinion,  after  a  careful  and  painstak- 
ing examination  and  review  of  the  authorities  that 
the  admission  of  this  evidence,  in  this  case,  in 
the    form    in    which    it    was    admitted,    was    error. 

In  the  case  of  Bruce  v.  Beall,  99  Tenn.,  313, 
where  an  expert  witness  was  permitted  to  state 
that  it  was  not  prudent  for  an  elevator  to  be 
operated  with  cables  longer  than  six  or  seven 
years  without  renewing  the  cables,  our  Supreme 
Court    said : 

"While  the  general  rule  is  that  witnesses  must 
speak  to  facts,  yet,  upon  questions  of  skill  or 
science,  men  who  have  made  the  subject-matter  of 
investigation  the  object  of  their  particular  study 
are  competent  to  give  their  opinions  in  evidence.. 
But  they  will  not  be  permitted  to  state  their 
opinion  ujwn  any  point  the  jury  has  to  decide. 
1  Phil.  on.  Ev.  (case  Hill  &  E.  notes,  778). 
Deductions  from  facets  belong  to  the  jury,  and 
when  the  examination  extends  so  far  as  to  sub- 
stitute the  opinion  of  the  witness,  upon  the  very 
issue  in  controversy,  for  that  of  the  jury,  the 
province  of  that  tribunal  is  unwarrantably  invaded. 
Necessity  alone  is  tlie  ground  upon  which  expert 
testimony  rests,  and  the  moment  this  necessity 
ceases,  the  exception  to  the  general  rule,  which 
requires  facts  and  not  opinions  from  witnesses, 
ceases  also.  'Hence,^  say  the  Supreme  Court  of 
Pennsylvania,    in    Oraham    v.    Penn.    Co.,    139    Pa. 
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St.,  149,  'whenever  the  circumstances  can  be  fully 
and  adequately  described  to  the  jury,  and  are 
such  that  their  bearing  on  the  issue  can  be  esti- 
mated by  all  men,  without  special  knowledge  or 
training,  opinions  of  witnesses,  experts  or  other- 
wise,   are    not    admissible.' " 

In    that    case    the    Court    further    said: 

"While  it  mav  be  difficult  often  to  fix  the 
exact  line  between  competent  and  incompetent  expert 
testimony,  yet,  we  think  it  clear  that  in  no  case 
can  the  witness  be  allowed  to  give  an  opinion 
upon  the  very  issue  involved.  To  permit  this 
would  be  to  substitute  the  opinion  of  the  expert 
for  that  of  the  jury,  whose  duty  it  is  to  find 
the  facts,  and  whose  .verdict  is  only  an  expression 
of  their  deduction  from  these  facts.  Such  has 
been  the  holding  in  a  great  number  of  cases, 
only    a    few    of    which    will    be    referred    to." 

The  Court  then  proceeds  to  cite  a.  number  of 
authorities  from  other  States  in  support  of  it« 
holding    upon    the    question    determined    by    it. 

While  we  think  the  authoritv  above  cited  is 
conclusive  upon  the  question,  we  feel  constrained 
to  cite  other  authorities  which  are  in  full  accord 
with  the  holding  of  our  Supreme  Court  in  that 
case,     and    which    are    not    therein    cited. 

In  Taylor  v.  Grand  Ave,  Ry.  Co.,  84  S.  W. 
Rep.,     873,     the    Supreme    Court    of     Missouri    held, 
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where  the  defense  in  an  action  for  personal  in- 
juries was  that  the  paralysis  complained  of  by 
plaintiff  was  the  result  of  some  other  cause  than 
the  accident,  it  was  error  to  permit  medical  ex- 
perts to  testify  that  they  attributed  plaintiff's  con- 
dition to  the  accident.  In  passing  upon  the 
question    the    Court    said: 

"The  sole  contention  of  the  defendant  at  this 
trial  was  that  the  plaintiff  is  not  paralyzed  at 
all,  or,  at  any  rate,  that  if  she  was  paralyzed 
at  the  date  of  the  second  trial  of  this  case,  on 
January  3,  1901,  it  was  the  result  of  some  other 
cause  than  the  accident,  for  traumatic  paralysis 
always  ioUows  soon  after  the  injury,  and  the 
plaintiff  did  not  show  any  indications  of  paraly- 
sis for  about  six  years  after  the  accident;  that 
the  plaintiff  was  not  injured  to  any  appreciable 
degree  by  the  accidentj  but  that  she  is  a  pro- 
found hysteric,  and  that  such  condition  arises 
from  other  and  natural  causes,  and  it  is  in  no 
manner  attributable  to  the  accident.  This  being 
the  sole  defense  in  the  case,  it  is  too  clear  to 
admit  of  serious  argument  that  it  was  error  to 
permit  the  medical  experts  to  testify  as  above  set 
out,  for  by  so  doing  the  Court  permitted  the  ex- 
perts to  decide  the  whole  case;  to  adjudge  the 
sole  defense  of  the  defendant  against  it,  and  to 
draw  a  conclusion  of  fact  which  it  was  the  prov- 
ince   of    the    jury    to    decide." 
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■ 

Again,  in  Qlaagow  v.  Street  Railway  Co.,  89 
S.  W.  Rep.,  9.16,  held  the  action  was  one  for 
injuries  to  a  passenger  owing  to  an  allied  fall 
on  alighting  from  a  car.  Defendant  denied  that 
there  had  been  any  fault,  and  claimed  that  plain- 
tiff's  diseased  condition  antedated  the  accident,  if 
one,  and  a  physician  testified  that  in  his  opinion 
that  plaintiff's  condition  was  due  to  the  fall,  this 
same  Court  held  that  such  testimony  was  error, 
as  invading  the  province  of  the  jury.  The  Court 
said: 

■ 

"Those  objections  ought  to  have  been  sustiained. 
It  was  competent  for  the  learned  witnesses  to 
state  what  cause  or  causes  might  produce,  such  a 
result,  and  this  both  of  them  did  without  objec- 
tion, stating  that  such  a  fall  could  produce  it  and 
that  there  were  many  causes  which  would  produce 
the  same  effect;  but  it  was  incompetent  for  them 
to  say  that  in  this  case  the  plaintiff's  condition 
was,  in  their  opinion,  the  result  of  the  alleged 
fall.  It  was  competent  for  them  in  giving  their 
opinions,  to  speak  of  that  which  they  knew  from 
their  scientific  learning  and  experience;  it  ■  was 
•  not  competent  for  them  to  draw  conclusions  of 
facts  from  the  evidence  in  the  case,  yet  that  is 
what  they  did.  If  the  jury  gave  credit  to  the 
testimony  of  the  physicians,  the  verdict  para- 
phrased would  say:  We,  the  jury,  find  that  whilst 
the     plaintiff's     affliction     might    have     resulted     from 
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many     causes,    yet    the    doctors     have    said     it    waa 
the    result    of   the    fall,    and    we    therefore    so    find.' " 

In  Ferguson  v.  Hubbell,  97  N.  T.,  507,  the 
Court    said : 

"The  niles  admitting  the  opinions  of  experts 
should  not  be  unnecessarily  extended.  Experience 
has  shown  that  it  is  much  safer  to  confine  the 
testimony  of  witnesses  to  facts  in  all  cases  where 
this  is  practicable  and  leave  the  jury  to  facts 
proved.  Where  witnesses  testify  to  facts  they  may 
be  specifically  contradicted,  and  if  they  testify 
falsely,  they  are  liable  to  punishment  for  perjury. 
But  they  may  give  false  opinions  without,  the 
fear  of  punishment.  It  is  generally  safer  to  take 
the  judgments  of  unskilled  jurors  than  the  opin- 
ions   of    hired    and    generally    biased    experts." 

In  McFeat  v.  P.  W.  £  B.  R.  Co.  (Del.),  47 
Am.    &    Eng.    R.    Cas.     (N.    S.),    56,    it    was    held: 

"In  an  action  against  a  carrier  for  wrongful 
death,  a  question  asked  a  medical  expert,  who 
testified  to  the  nature  of  the  wounds  on  dece- 
dent's body,  as  to  whether  the  injuries  and  the 
shock  Were  such  as  would  have  been  caused  by 
being  struck  by  an  express  train  going  at  the  rate 
of  25  or  30  miles  an  hour,  and  his  body  being 
rolled  or  crushed  under  the  running  board  of  a 
shifting  engine,  was  not  a  proper  one  for  an 
expert    to    answer." 
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We  might  cite  many  authorities  sustaining  this 
view  of  the  question  under  consideration,  but  we 
deem  it  unnecessary.  However,  it  suffices  to  say, 
that  the  great  weight  of  authority  in  the  United 
States  is  in  accord  with  the  view  expressed  in 
the    authorities    \ve    have    cited. 

AVe  think  it  would  have  been  entirely  compe- 
tent for  these  expert  witnesses  to  have  stated 
whether  the  violence  or  shock  received  by  Mrs. 
Hicks  in  the  collision  was  calculated  to  produce 
the  injuries  complained  of,  or  that  the  injuries 
could  have  been  caused  by  such  shock  or  violence, 
or  that  such  shock  or  violence  '\vas  likely  to  pro- 
duce the  injuries.  But  we  think  it  was  clearly 
incompetent  for  the  Court  to  permit  these  wit- 
nesses to  state  that,  in  their  opinion,  the  injuries 
complained  of  by  Mrs.  Hicks,  and  sued  for  in 
this    action,    were    the    result    of    the    accident. 

It  is  insisted  by  learned  counsel  for  defendant 
in  error,  that  this  Court,  at  its  January  term, 
1909,  in  the  case  of  the  Memphis  Street  Ry.  v. 
Ella  McKay  Bosivell,  held  that  expert  testimony 
similar  to  that  admitted  in  this  case  was  compe- 
tent, and  that  that  case  was  alKrined  by  the  Su- 
preme   Court    at    its    April    term,    1909.  * 

We     have    not     been     furnished     with    the    opinion 

in    that    case,    nor    have    we    been    able    to    find    it 

^  among     the     records     of     the     Supreme     Court,     and 

therefore,    we    are    unable    to    say    what    the    facts    in 

that     case     were,     or     whether     the     questions     about 


STATE  OF  TENNESSEE.  S29 

Railway  Company  v.  Hicks. 

which  the  experts  were  called  upon  to  testify 
about  in  that  case  were  the  sole  questions  before 
the  jury  in  the  Court  below  for  determination^ 
There     are    cases     that     might    arise     in     whicJi    such 

• 

expert  testimony  might  be  competent,  but  it  is 
incompetent  in  the  form  admitted  in  this  case 
upon  the  sole  issues  submitted  to  the  jury.  If 
this  Court  held  that  the  opinions  of  expert  wit- 
negses  were  competent  and  admissible  in  any  case, 
where  the  facts  and  circumstances  were  similar  to 
those  in  this  case,  upon  the  sole  issues  submitted 
to  the  jury  for '  determination,  we  are  of  opinion 
that  such  a  decision  was  unsound  and  contrary  to 
the    weight    of    authority. 

Ir  follows  that  for  the  error  indicated,  these 
causes  will  '  be  reversed  and  remanded  for  a  new 
trial,  and  the  defendants  in  error  will  pay  the 
costs    incident    to    this    appeal. 

On    Petition    to    Rehear, 

These  cases  are  before  us  upon  a  petition  to 
rehear,  and  it  is  strongly  urged  that  this  Court 
was  in  error  in  holding  that  the  Court  below 
erred  in  the  admission  of  certain  expert  testimony 
offered  by  defendants  in  error  in  the  Court  below, 
which  evidence  appears  in  the  direct  examination 
of  Doctors  Sanford  and  LeRoy,  being  the  same 
set  out  in  the  opinion  of  this  Court,  and  the 
objection  to  said  testimony  being  that  it  permitterl 
said    expert    witnesses     to     pass     upon     the     identical 

35 
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and  sole  issue  that  the  jury  was  empaneled  to 
try,  and  was,  therefore,  an  invasion  of  the  prov- 
ince of  the  jury.  As  stated  in  the  opinion  of 
this  Court,  these  witnesses  were  permitted  to  tes- 
tify,^ oyer  the  objection  of  the  street  railway 
company,  in  answer  to  the  hypothetical  question 
copied  in  the  opinion,  that  certain  ailments  from 
which  Mrs.  Hicks  was  then  suffering,  were  due  to 
injuries  received  by  being  thrown  against  the  side 
of  the  car  upon  which  she  was  a  passenger,  by 
reason  of  a  collision  of  the  car  upon  which  she 
was    seated    with    another    car. 

We  are  cited  to  the  opinion  of  this  Court  de- 
livered in  the  case  of  the  Memphis  Street  Rail- 
way Company  v.  Ella  McKay  Boswell  et  ah,  de- 
cided at  its  January  term,  1909,  and  whi6h  'was 
affirmed  by  the  Supreme  Court,  in  which  it  was 
held  that  such  testimony  was  competent.  We  have 
carefully  examined  that  case,  and  find  that  there 
was  a  very  wide  difference  between  the  answer  of 
the  expert  witness  in  that  case  and  the  answers 
of  the  expert  witnesses  in  the  instant  case.  The 
question  propounded  to  the  expert.  Dr.  Williams, 
in  the  Boswell  case,  and  his  answer  thereto,  are 
as    follows : 

"Dr.  Williams,  assimaing  that  a  lady  of  forty- 
two  years  of  age  is  in  perfect  health,  is  not 
aware  of  any  trouble  with  her  womb,  and  never 
had    any    pain    at    all    in    the    region    of    her    womb, 
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except  at  childbirth,  in  her  womb;  never  had  any, 
and  in  her  monthly  period  some  slight  pain.  I 
believe  we  will  say  nev^r  had  any  pain  except  at 
childbirth  in  her  womb;  never  had  any  trouble 
with  it  at  all;  she  is  getting  from  a  street  car, 
and  while  in  the  act  of  alighting,  the  car  is 
started  with  the  result  that  she  is  thrown  vio- 
lently to  the  pavement.  From  that  time  on,  and 
from  that  very  time,  she  has  had  those  pains  in 
her  hip  and  thigh,  and  has  suffered  with  her 
womb.  Prior  to  the  accident,  when  her  menstrual 
periods  came  on,  they  were  entirely  natural,  and 
she  suffered  no  more  pain  than  a  woman  of  nor- 
mal health  would  suffer,  but  since  the  accident 
has  suffered  continuously  and  uniformly  with  each 
recurring  monthly  period;  to  what  would  you,  in 
your    opinion,    attribute    her    injuries?" 

"Me.  Ewikg:  I  object  to  that  aa  being,  first, 
a  matter  for  the  jury,  and  second,  that  the 
hypothetical  case  assumes  certain,  matters  that  are 
not  in  evidence,  notably  that  the  pains  existed  in 
the  abdomen,  or  womb,  from  the  date  of  the 
accident." 

"Mb.  Bell:  I  think  that  very  question  was 
asked    Mrs.    Boswell." 

"The    Court:     I    will    overrule    the    objection." 
"Mb.    Ewino:     The    defendants    excepts." 
"Q.        Now,     assuming     those     facts     to     be     true, 
Doctor,    to    what,    in    your    opinion,    are    those    inju- 
ries   attributable  ?" 


582  COURT  OF  CIVIL  APPEALS, 

Railway  Company  t?.  Hicks. 

"A.  I  would  say  that  they  are  due  to  some 
traumatism  of  some  kind;  some  injury  of  some 
sort." 

It  will  be  observed  from  the  answer  of  the 
medical  expert  in  the  Boswell  case,  that  he  did 
not  undertake  to  say  that  the  physical  condition 
of  Mrs.  Boswell  was  the  result  of  injuries  re- 
ceived by  her  in  the  street  car  accident^  but  the 
witness  only  went  so  far  as  to  say  that  her  con- 
dition was  "due  to  some  traumatism  of  some 
kind."  "Some  injury  of  some  sort."  He  did 
not  undertake  to  say  that  her  ailments  were  the 
result  of  injuries  sustained  in  being  thrown  from 
the  car.  While  in  the  present  case,  the  expert 
witnesses  were  permitted  to  say,  that  in  their 
opinion,  the  ailments  of  Mrs.  Hicks  were  due  to 
the  injury  that  she  received  in  the  street  car  ac- 
cident. It  would  have  been  proi>er  for  these  ex- 
pert witnesses  to  have  said  that  the  ailments  of 
Mrs.  Hicks,  might  be  due  to  some  traumatism,  or 
some  sort  of  injury,  but  we  are  firmly  of  the 
opinion  that  these  witnesses  did  not  have  the 
right  to  express  the  opinion  that  Mrs.  Hicks' 
physical  condition  was  due  to  the  injuries  re- 
ceived in  the  street  car  accident,  out  of  which 
the    suit    grew. 

As  stated  in  the  opinion  of  this  Court,  it 
would  have  been  entirely  proper  for  these  wit- 
nesses to  have  said  that  being  thrown  against  the 
side     of    the    car,     was     calculated     to     produce     the 
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ailments  or  injuries  of  which  Mrs.  Hicks  com- 
plained,  or  that  they  could  have  been  produced 
from  such  causes,  but  they  could  not  be  per- 
mitted to  envade  the  province  of  the  jury,  and 
say  that  her  "^then  condition  was  due  to  the  in- 
juries received  in  the  street  car  accident.  This 
was  the  sole  question  to  be  determined  by  the 
jury.  There  was  no  'other  question  involved  in^ 
the  case.  In  the  Boswell  case  there  were  other 
questions  involved;  the  negligence  of  the  street 
railway  company,  and  contributory  negligence  upon 
the    part    of    Mrs.    Boswell. 

We  find,  upon  an  examination  of  the  opinion 
in  the  Boswell  case,  that  this  Court  did  hold,  in 
effect,  that  such  evidence  was  competent  in  that 
case,  but  we  further  find  from  -  an  examination  '  of 
the  record  that  no  such  evidence  was  given  by 
Dr.  Williams.  Dr.  Williams  only  stated  that  the 
physical  condition  of  Mrs.  Boswell  was  due  to  an 
injury  of  some  kind,  and  did  not  say  that  her 
condition  was  the  result  of  injuries  received  in 
the  street  car  accident.  Therefore,  the  question  of 
whether  expert  medical  evidence  is  admissible  to 
show  that  certain  physical  ailments  of  a  person 
suing,  were  the  result  of  injuries  received  in  a 
particular  accident,  was  not  presented  by  the  evi- 
dence admitted  in  the  Boswell  case,  and  as  said 
by  this  Court  in  its  opinion  in  the  instant  case, 
to  hold  that  such  evidence  is  competent  and  ad- 
missible,    where     the     sole      question     in      the     case 
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is  whether  the  ailments  of  the  plaintiff  were  the 
result  of  injuries  received  in  a  particular  acci- 
d^it,  as  was  held  by  the  court  below  in  the  in- 
stant case,  is,  in  our  opinion,  unsound,  and  in 
direct  conflict  with  the  holding  of  our  Supreme 
Court  in  the  case  of  Bruce  v.  ,BeaU,  99  Tenn., 
318,  cited  in  the  opinion  of  this  Court,  and 
until  the  holding  in  that  '  case  is  either  modified 
or  overniled  by  our  Supreme  Court,  we  feel  con- 
strained to  follow  it,  notwithstanding  the  holding 
in  the  Boswell  case,  in  which,  the  precise  ques- 
tion was  not  presented  by  the  evidence  admitted. 
Furthermore,  as  stated  in  the  opinion  in  the  in- 
stant case,  the  rule  insisted  upon  by  counsel  for 
defendants  in  error  is  contrary,  not  only  to  the 
holding  in  the  case  of  Bruce  v.  BeaU,  supra,  but 
is  contrary  to  the  great  weight  of  authority  in 
other    States. 

In  addition  to  the  authorities  cited  in  the 
opinion  of  this  Court  in  the  instant  case,  which 
sustain  the  holding  of  this  Court,  we  cite  the 
following    additional    cases : 

In  Patterson  v.  Railway,  28  Ala.,  318,  the 
Court    said : 

^*It  was  competent  for  the  witness,  Dr.  Sams, 
to  give  his  o]>inion,  as  an  expert,  that  the  in- 
juries of  the  plaintiff,  Mrs.  Patterson,  were  caused 
by  a  fall  of  some  kind,  but  not  by  a  fall  from 
a    mule    or    horse    at    a    particular    railroad    crossing, 
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as  to  the  facts  of  which  he  neither  knew  nor 
pretended  to  know  anything.  The  evidence  bearing 
on    this    point    was    properly    excluded." 

Also  the  following  cases:  C.  R.  I.  &  P^ 
Railway  Co.  v.  Sheliouj  61  Pacific,  808;  Easier 
V.  Southern  Railway,  37  S.  E.,  940;  Roscoe  v. 
Metropolitan  Street  Railway  Company,  202  Mo., 
576,  101  S.  W.,  82;  Thomas  v.  Metropolitan 
Street  Railway  Co.,  125  Mo.  AIL,  131,  100  S- 
W.,  1121;  LiUz  V.  Metropolitan  Street  RaHway 
Co.,  123  Mo.  App.,  499,  100  S.  W.,  Spandd- 
ing  V.  Edina,  122  Mo.  App.,  65,  97  S.  W.,. 
545.  All  of  these  cases  are  cited  in  the  brief 
of  appellant,  with  liberal  quotations  from  the 
opinion     in    each    case. 

In  addition  to  these  authorities,  we  cite  the 
case  of  Jerome  v.  United  Railway  Companies  of 
St.  Louis,  134  S.  W.,  107,  as  sustaining  our 
holding  in  the  instant  case.  The  Court  in  that 
case    said : 


"Upon  mature  consideration  of  the  matter  we 
are  persuaded  the  argument  is  unsound;  for  the 
reason  the  doctor's  statement  did  not  purport  to 
say  that  the  swollen  condition  resulted  from  the 
street  car  injury,  but  only  went  to  the  nature 
of    the    injury    as    descriptive    thereof    in    a    general 


sense. 
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The     Court    continuing,     8aid: 

^But  the  question  and  answer  under  considera- 
tion here  are  of  a  different  class  entirely;  for, 
instead  of  going  to  the  effect  that  the  swollen 
ijondition  of  plaintiff's  foot  appeared  to  be  the 
Tesult  of  a  fall  from  a  street  car,  the  question 
Tequired,  and  the  witness  answered,  only  that  the 
Bwelling  was  traumatic.  In  other  words,  it  ap- 
peared to  be  the  result  of  violence  of  some  char- 
acter, as  distinguished  from  a  dropsical  condition. 
It  is  always  competent  for  the  attending  phy- 
sician to  state  the  nature  and  character  of  the 
injury,  and  no  more  than  that  was  done  here.  No 
one  can  doubt  that  an  attending  physician,  who 
has  examined  the  hurt,  can  express  an  opinion  as 
to  whether  or  not  it  resulted  from  a  bum  or  the 
cut    of    a    knife." 


The    Cpurt    continuing,  said: 

"Had  the  witness  stated  that  the  injury  ap- 
peared  to  result  from  being  suddenly  thrown  from 
a  street  car  with  great  force,  it  would  fall 
within  the  rule  of  the  Glascow  case;  but,  as  it 
is,  only  the  nature  and  character  of  the  swelling 
were     described,     without     suggesting     the     particular 


cause." 


It  is  insisted  by  counsel  for  defendants  in  er- 
ror that  there  is  no  difference  between  that  case 
and    the    Ella    McKay    Bos  well    case.      This,    we    con- 
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cede,  but  there  is  a  vast  difference  in  the  Je- 
rome case  and  the  instant  case.  In  the  Jerome 
case,  the  physician  only  stated  that  the  swelling 
was  traumatic.  In  other  words,  it  appeared  to 
be  the  result  of  violence  of  some  character.  In 
the  present  case,  the  expert  witnesses  stated  that, 
in  their  opinion,  the  ailments  of  Mrs.  Hicks  were 
due  to  the  injuries  that  she  received  in  the  col- 
lision   between    the    two    street    cars. 

The  answer  of  the  medical  expert,  or  physician, 
in  the  Ella  McKay  Boswell  case,  was  practically 
the  same  as  the  answer  of  the  witness  in  the 
Jerome  case  above  cited.  So  it  may  be  seen 
that  the  Boswell  case  is  clearly  differentiated  from 
the  present  case.  We  can  readily  see  how  the 
Supreme  Court  might  have  overruled  the  assign- 
ment of  error  challenging  the  admissibility  of  the 
evidence  of  Dr.  Williams,  in  the  Ella  McKay 
Boswell  case,  and  refuse  to  reverse  the  case  upon 
that  ground,  because  the  answer  of  Dr.  Williams 
was  not  inadmissible.  He  did  not  undertake  to 
say  that  the  ailments  of  Mrs.  Boswell  were  the 
result  of  the  street  car  injuries,  but  only  that 
they  were  due  to  some  sort  of  wound;  some  kind 
of    injury.  • 

It,  therefore,  follows  that  the  petition  to  rehear 
will    be    dismissed. 


^    . 


1 
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Miss.    Belle    Willla.ms    v.    Ed.    Willla^ms. 

Writ    of    certiorari    denied    by    the    Supreme    Court^ 
at    Jackson,    April    Term,     1911. 

1.  DivoBCB.    Impotenoy, 

Diyarce  upon  the  ground  of  impotency  will  not  be  granted  un- 
less If  it  is  sbown  by  proof  that  the  defendant  was  impotent 
not  only  at  the  time  of  the  separation,  but  also  at  the  time 
of  the  marriage,  and  that  he  was  Incurably  so.  Temporary 
impotency,  or  impotency  occurring  after  marriage,  cannot  be 
made  the  basis  of  a  suit  for  divorce. 

2.  Bttbden  of  Procht.    Quantum  of  proof. 

The  burden  is  upon  a  wife  who  sues  for  divorce  upon  the  ground 
of  impotency  of  the  tiusband  to  prove  the  charge  by  a  clear 
preponderance  of  the  testimony.  Her  uncorroborated  testi- 
mony will  not  suffice  to  overcome  the  positive  denial  of  the 
husband. 

3.   IMFQTSNCT. 

Impotency  in  a  legal  sense  is  the  inability  to  perform  the  sexual 
act,  not  inability  to  procreate. 


From    Dybb    County. 

Appealed     from     the     Chancery     Court     of     Dyer 
County,     Collins    McKinney,    Chancellor. 

Hunter    Wilson     for     Complainant. 

Rice     &     Draper    and     Sam     Williams     for     De- 
fendant. 
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Mb.  Justice  Hajll  delivered  the  opinion  of  the 
Court. 

This  was  a  petition  filed  by  Mrs,  Belle  F. 
Williams  in.  •  the  Chancery  Court  of  Dyer  County 
on  August  3,  1910,  for  divorce*  against  her  hus- 
band, Ed.  E.  Williams.  The  grounds  alleged  in 
the  petition,  and  upon  which  petitioner  seeks  re- 
lief, are,  first,  that  defendant,  Ed.  R  Williams, 
was  at  the  time  of  his  marriage  to  petitioner 
and  still  is  naturally  impotent.  Second,  cruel  and 
inhuman  treatment  upon  the  part  of  the  husband 
by  reason  of  his  exceedingly  irritable,  nervous 
condition  and  intolerable  treatment  of  petitioner  by 
reason  of  his  impotency  and  incapacity  to  per- 
form the  sexual  relation,  and  falsely  accusing  pe- 
titioner of  imwillingness  to  perform  the  sexual  re- 
lation. 

Defendant  answered  the  petition,  denying  the 
chai^  of  impotency,  and  also  denying  the  allega- 
tions in  the  petition  as  to  cruel  and  inhuman 
treatment. 

The  cause  was  heard  before  the  Chancellor  on 
February  1,  1<911,  upon  the  petition,  answer  and 
proof,  when  the  petition  of  Mrs.  Williams  was 
dismissed  and  she  was  denied  relief  thereunder 
and  was  taxed  with  the  cost  of  the  cause.  From 
this  decree  she  has  brought  the  case  to  this 
Court  and  has  assigned  errors.  The  errors  as- 
signed    are     two:     first,     that     the     Chancellor     erred 
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in  not  granting  her  a  divorce,  and  in  dismissing 
her  petition.  Second,  that  the  Chancellor  erred 
in    taxing    petitioner    with    the    cost    of    the    suit. 

In  determining  the  questions  raised  by  the  as- 
signments of  error,  it  will  be  necessary  to  give 
a  brief  statement  of  the  facts  of  the  case  as 
disclosed  by  the  record.  It  is  shown  that  Mrs. 
Williams,  prior  to  her  marriage  to  defendant,  was 
a  widow  with  two  children  and  was  forty-three 
years  of  age  at  the  time  of  her  marriage  to  de- 
fendant; that  defendant  at  the  time  of  marriage 
to  petitioner  was  a  bachelor  of  forty-one  years  of 
age,  and  had  been  engaged  for  several  years  in 
the  lumber  business,  both  on  his  own  account  and 
for  others.  Both  petitioner  and  defendant  lived  in 
the  town  of  Newbem,  in  Dyer  County,  Tenneseee, 
at  the  time  of  their  marriage.  The  marriage  oc- 
curred on  December  26,  1899,  at  Newbem,  Ten- 
nessee. They  lived  together  as  man  and  wife 
until  October,  1909,  a  period  of  nearly  ten  years, 
when  the  separation  occurred,  petitioner  notifying 
defendant  that  she  was  unhappy  and  could  not 
live  with  him  any  longer,  and  withdrew  from 
him.  It  is  further  shown  that  during  their  mar^ 
ried  life  defendant  was  engaged  most  of  the  time 
in  the  lumber  business  as  a  lumber  inspector, 
which  business  required  his  absejice  from  home  a 
great  deal  of  the  time,  most  of  the  time  in  the 
State  of  Mississippi,  where  he  purchased  large 
quantities    of    lumber     and    inspected    the    same    for 
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his  employers.  While  he  was  thus  engaged,  his 
wife  boarded  at  the  Maxwell  House,  the  best 
hotel  in  Newbem,  and  visited  among  her  relatives 
and  friends  at  Hickman,  Ky. ;  Obion,  Tenn. ;  Rip- 
ley, Tenn. ;  Jackson,  Tenn.,  and  occasionally  visited 
her  husband  in  Mississippi;  that  during  defend- 
ant's vacations  he  would  spend  his  time  with  his 
wife  at  the  hotel  at  which  she  boarded,  and 
when  engaged  in  his  business  pursuits,  he  would 
make  visits  to  see  her  regularly  every  four  or 
six  weeks.  It  is  further  shown  that  defendant 
was  a  man  of  frugality,  industrious,  and  attentive 
to  his  business;  commanded  a  good  salary,  and 
for  a  large  portion  of  the  time  during  their  mar- 
ried life  was  interested  in  a  lumber  company  as 
a  stockholder,  and  by  his  frugality  and  industry, 
had  accumulated  at  the  time  of  the  separation  an 
.  estate  of  the  value  of  $30,000.00.  The  record 
further  shows  that  while  he  and  his  wife  lived 
together,  he  permitted  her  to  check  on  his  bank 
account  at  will  for  whatever  sums  of  money  she 
might  desire  or  need,  without  any  special  permis- 
sion from  him.  She  was  permitted  without  re- 
straint from  her  husband  to  visit  her  relatives 
and  friends,  and  while  defendant  was  in  Missis- 
sippi, engaged  in  his  business,  she  would  fre- 
quently visit  nearby  points,  where  she  would  stop 
at  the  best  hotels  and  would  be  met  by  defend- 
ant and  received  by  him  in  the  most  cordial 
manner;     that     during     his     stay     in     Mississippi     he 
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was  located  for  a  considerable  portion  of  the 
time  at  Bentonia,  a  small  Imnber  town  in  Missis- 
sippi, where  he  was  engaged  in  inspecting  and 
shipping  lumber,  and  boarded  at  the  hotel  in 
that  town,  and  often  endeavored  to  get  his  wife 
to  come  there  and  live  with  him,  but  she  ob- 
jected on  account  of  the  hotel  accommodations, 
and  finally,  defendant  made  arrangements  at  the 
private  home  of  Dr.  Gilliland,  who  was  a  prac- 
ticing physician  at  Bentonia,  married,  and,  as  the 
record  tends  to  show,  possessed  a  family  of  re- 
finement  and  a  comfortable  home,  and  endeavored 
to  have  petitioner  to  board  with  him  at  this 
home,  but  she  declined  to  do  so,  giving  as  her 
reason  that  she  did  not  want  to  live  at  Bentonia. 
Some  time  before  the  separation,  defendant  retired 
from  the  lumber  business  and  lived  with  his  wife 
at  the  hotel  in  Newbern,  and  was  engaged  in 
the  stock  business  and  farming  pursuits  near  the 
town  of  Newbem.  Petitioner,  in  her  testimony, 
virtually  abandoned  her  charge  of  cruel  and  in- 
human treatment,  and  stated  in  answer  to  a  ques- 
tion propounded  to  her  by  the  Chancellor  that 
she  based  her  ground  for  divorce  solely  upon  the 
charge  of  natural  impotency  of  her  husband,  and 
expressly  stated  to  the  Court  that  she  had  no 
other  complaint  to  make  against  him,  so  we  think 
it  unnecessary  to  go  further  into  the  question  of 
defendant's  cruel  and  inhuman  treatment  toward  pe- 
tioner,     further     than     to     say     that    we     have     care- 
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fully  examined  the  evidence  upon  that  allegation 
of  the  bill,  and  find  that  there  is  no  material 
evidence  in  the  record  that  would  have  warranted 
the  Chancellor  in  decreeing  a  divorce  upon  that 
ground.  We  now  come  to  the  other  charge  in 
the  petition,  that  of  natural  impotency — a  cause 
for  divorce  that  is  rarely  resorted  to  in  the  courts 
of  the  country  by  persons  seeking  to  annul  their 
marital  relations.  This  cause  for  divorce  may.  be 
found  at  subsection  1,  under  section  4201  of 
Shannon's    Code,    and    reads    as    follows: 

"That  either  party,  at  the  time  of  the  contract, 
was  and  still  is  naturally  impotent  and  incapable 
of    procreation." 

"Impotency  in  the  law  of  divorce  means  want 
of  potentia  copulandi  and  not  merely  incapacity 
for  procreation.  It  is  an  incapacity  that  admits 
neither    copulation    nor    procreation.'' 

Payne    v.    Payne,    49     N.    W.,     230 ;  46     Minn., 

467;    24    Am.    St.    Rep.,    240;    Orijfeth  v.     Griffeth, 

44  X.  E.,  820,  821,  162  111.,  368;  Words  and 
Phrases,     Vol.     4,    page    3443. 

In  Am.  &  Eng.  Enc.  of  Law,  second,  edition, 
Vol.  19,  page  1165,  impotency  is  defined  to  be 
"such  incurable  sexual  incapacity  of  one  of  the 
parties  at  the  time  of  the  marriage  as  prevents 
true  and  natural  copulation.  It  is  such  deformity 
or  weakness  as  prevents  a  consummation  of  the 
marriage     by     sexual     intercourse.      It    is     not     ste- 
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rility,  or  barrenness,  nor  is  it  pregnancy  by  an- 
other   at    the    time    of    the    marriage." 

"The  incapacity  must  be  permanent  or  incur- 
able, or  it  must  appear  that  the  impotent  party 
refused  to  submit  io  treatment  or  to  a  surgical 
operation."  Am.  &  Eng.  Enc.  of  Law,  second 
edition.    Vol.    19,    page    1166. 

"The  incapacity  must  have  existed  prior  to  the 
marriage,    and    must    be    such    as    to    have    prevented 

« 

the  consummation  of  the  marriage.  No  relief  will 
be  granted  where  the  incapacity  arises  after  mar^ 
riage."  Am.  &  Eng.  Enc  of  Law,  second  edition, 
Vol.     19,    page     1166. 

"Nullity  suits  for  impotency  are  rarely  prose- 
cuted, on  account  of  the  difficulty  of  producing 
sufficient  evidence,  and  the  indelicacy  of  the  evi- 
dence. But  the  indecency  of  the  evidence  will 
not  deter  the  Court  from  granting  relief.  The 
evidence  must  be  clear  and  convincing,  and  -not 
based  upon  the  uncorroborated  testimony  of  the 
petitioner."  Am.  &  Eng.  Enc.  of  Law,  second 
edition,     Vol.     19,     page     1167. 

"The  burden  of  proof  is  ui)on  the  party  ally- 
ing the  impotency  to  establish  not  only  that  the 
impotency  existed  at  the  time  of  the  marriage, 
but  also  that  it  is  incurable."  Am.  &  Eng. 
Enc.    of    Law,    second    edition,    Vol.    19,    page    1167. 

It  will  be  observed  from  the  following  authori- 
ties that  to  justify  the  Court  in  annulling  the 
marriage,     it    must    appear     that     the     party     against 
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whom  impotency  is  alleged,  shall  not  only  be  im- 
potent at  the  time  of  the  separation,  but  such 
impotency  must  have  existed  at  the  time  of  the 
marriage,  and  must  be  incurable.  Temporary  im- 
potency or  impotency  that  is  curable  will  not  be 
sufficient  to  warrant  the  Court  in  annulling  the 
marriage.  The  burden  of  proof  is  upon  the 
party  making  the  charge  as  a  cause  for  divorce 
to  prove  it,  and  it  must  be  clearly  proven  by  a 
preponderance  of  the  evidence.  The  uncorroborated 
evidence  of  the  party  seeking  a  divorce  for  such 
cause    is    not    sufficient    to    establish    its    existence. 

In  the  instant  case,  without  going  into  an 
elaborate  statement  of  the  facts,  we  are  of  opin- 
ion that  the  evidence  adduced  by  petitioner  does 
not  establish  the  charge  of  impotency  made  in 
the  petition  against  her  husband.  It  is  true  that 
she  testified  that  defendant  was  never  able  during 
their  married  life,  to  consummate  the  marriage  by 
performing  the  sexual  relation,  and  that  he  was 
incapable  of  both  copulation  and  procreation,  we 
do     not     think     she     has     sustained     the     burden     of 

proof     the     law     requires.       Defendant     testified     that 

• 

he  was  at  all  times,  able  to  perform  the  sexual 
relation  naturally  and  without  difficulty,  and  did 
so  many  times  during  their  married  life,  and 
that  the  only  unpleasantness  arising  from  said  re- 
lations was  the  stubborn  aversion  •  and  distaste  of 
petitioner    for    such    relations.      Aside    from    the    tes- 

36 
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timony  of  defendant  upon  this  point,  there  are 
other  cogent  facts  and  circumstances  in  the  record 
that  corroborate  defendant's  statement  upon  this 
point,  and  which  are  convincing  to  our  minds 
that  defendant  was  not  suffering  from  such  in- 
capacity during  his  cohabitation  with  petitioner. 
It  is  shown  that  petitioner  lived  with  defendant 
as  his  wife  for  a  period  of  nine  years  and  ten 
months;  that  their  relations  were  pleasant  up  until 
a  short  time  before  the  separation,  and,  according 
to  the  testimony  of  defendant  and  other  facts  in 
the  record  which  tend  to  corroborate  his  testimony 
upon  that  question,  petitioner  never  made  any 
complaint  to  him  or  any  one  else  that  he  was 
incapacitated  to  perform  the  sexual  relation  with 
her.  It  is  shown  that  not  a  great  while  after 
their  marriage,  at  different  times,  she  conceived  the 
idea  that  she  was  pregnant,  and*  frequently  con- 
versed with  her  husband  upon  this  question,  and 
upon  one  occasion  while  he  was  in  Mississippi 
she  wrote  him  a  letter,  in  which  she  said  to  him 
that  she  was  pregnant,  all  of  which  was  admitted 
by  her  in  her  testimony  upon  the  trial,  and  on 
being  asked  by  opposing  counsel  why  she  con- 
ceived the  idea  that  she  was  pregnant,  she  re- 
sponded by  saying  that  she  was  ignorant  "along 
these  linas."  It  is  shown  that  her  husband, 
while  small  in  stature,  was  well  developed  phys- 
ically,  and  a  man  of  quick  action,  and  remained 
in    robust    health    all    the    time  with    the    exception    of 
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a  short  period  during  the  spring  of  1903,  during 
which  time  he  suffered  a  nervous  breakdown 
brought  on  by  hard  work,  at  which  time  he 
called  to  see  Dr.  Henning  of  Memphis,  Tenn., 
and  received  treatment  from  him.  It  is  shown 
that  he  called  at  Dr.  Henning^s  office  some  four 
or  five  times  for  treatment;  that  Dr.  Henning 
pronounced  his  trouble  neurasthenia,  which  is  de- 
fined by  the  physicians  who  testified  in  the  Court 
below  to  be  "nerve  tire"  or  "nervous  exhaustion." 
Defendant  says  that  Dr.  Henning  advised  him  to 
rest  up  a  few  months,  which  he  did,  and  be- 
came entirely  well  of  his  trouble.  Defendant  tes- 
tified that  he  was  not  suffering  from  any  sexual 
trouble  or  infirmity  at  that  time,  but  that  he 
had  become  constipated  and  exhausted  from  over- 
work and  was  suffering  from  insomnia.  The 
deposition  qi  Dr.  Henning  was  taken  by  petitioner. 
In  the  deposition  given  by  Dr.  Henning  he  testi- 
fied that  defendant  did  not  consult  him  with  re- 
gard to  any  trouble  with  his  sexual  organs,  nor 
did  he  treat  him  for  anv  such  trouble.  Dr. 
Henning  did  testify,  as  well  as  several  other 
medical  experts  introduced  upon  the  trial  in  the 
Court  below,  that  neuresthenia  sometimes  affects 
the  sexual  organs,  and  in  severe  cases  of  long 
standing,  renders  the  patient  incapable  of  perform- 
ing the  sexual  relation.  It  was  admitted  by  all 
the     experts,     however,     that     neuresthenia     does     not 
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necessarily  produce  impotency  in  the  patient,  and 
is     a    curable     disease. 

In  view  of  these  and  many  other  facts  in  the 
record,  upon  which  we  will  not .  undertake  to  elab- 
orate in  this  opinion,  and  in  view  of  the  fur- 
ther fact  that  petitioner  lived  with  defendant 
from  the  time  of  her  marriage  for  a  period  of 
approximately  ten  years,  and  until  she  was  fifty- 
three  years  of  age,  and,  as  the  record  tends  to 
show,  without  complaint  except  upon  one  occasion 
when  she  wrote  him  a  letter  while  he  was.  in 
Mississippi,  in  which  she  made  the  complaint  that 
he  was  not  providing  for  her  as  he  ought  to, 
meaning  evidently  that  he  was  not  furnishing  her 
with  the  comforts  of  life  that  a  woman  of  her 
position  required,  we  are  of  opinion  that  peti- 
tioner has  not  sustained  the  allegation  in  her 
petition  with  respect  to  the  charge  of  impotency, 
and  that  she  is  not  entitled  to  a  divorce  upon 
this  ground,  and  that  the  Chancellor  was  amply 
warranted    in    so    holding. 

It  is  next  insisted  by  complainant  that  the 
Court  erred  in  taxing  her  with  the  costs  accruing 
in  the  Court  below.  This  was  a  matter  within 
the  discretion  of  the  Chancellor,  and  we  are  not 
disposed  to  interfere  with  his  exercise  of  that  dis- 
cretion. The  record  shows  that  complainant  is 
the  owner  of  property,  in  her  own  right,  worth 
some  $4,000.00,  and  gave  a  bond  for  the  pay- 
ment    of     costs     in     the     event    of     her     unsuccessful 
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« 

prosecution  of  the  suit,  and  is  amply  able,  as 
the  record  shows,  to  pay  the  costs  of  this  action. 
It  follows,  therefore,  that  the  decree  of  the 
Chancellor  will  be  affirmed,  and  complainant  and 
her  surety  on  her  appeal  bond  will  pay  the  costs 
of   this    appeal. 
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State    of    Tennessee    Ex    Rbl,    J.    W.    Lowby    i?. 
W.  C.  Davis,    Chief    of    Police. 

Writ    of    certiorari    denied    by    the    Supreme    Court 
at    Jackson. 

1.  Municipal  Corpqbation.    Ordinance  regulating  dairy  permits. 

Arbitrary  pCHcer. 

Ad  ordinance  passed  by  the  legislative  council  of  a  municipal 
corporation  vesting  the  discretion  in  a  sanitary  officer  to  deny  a 
permit  to  sell  milk  within  the  corporate  limits  to  any  pen$on 
who  has  been  guilty  of  violating  any  of  the  reasonable  regula- 
tions made  for  the  purpose  of  securing  pure  milk  is  not  invalid 
as  vesting  a  municipal  officer  with  an  arbitrary  and  uncon- 
trolled power. 

2.  Same. 

A  city  ordinance  which  grants  every  one  who  complies  with  the 
reasonable  sanitary  regulations  of  a  city  with  respect  to  the 
management  of  dairies  a  permit  to  sell  milk  is  not  unreason- 
able because  of  the  fact  that  it  vests  a  sanitary  officer  with 
the  power  at  his  discretion  to  deny  a  second  application  to  a 
party  who  had  failed  to  observe  the  reasonable  regulations  of 
the  city  under  a  prior  permit 

8.  Same.    Efforts , to  seowe  pure  milk. 

A  munioipal  corporation  has  the  right  to  enact  reasonable  regu- 
lations for  the  purpose  of  securing  pure  milk  for  the  use  of  its 
inhabitan/ts.    This  power  to  regulate  extends  to  those  who 
*     undertake  to  sell  milk  within  the  city,  although  their  dairies 
are  beyond  the  corporate  limits. 


From    Shelby    County. 

« 

Appeal  from  an  order  of  the  Honorable  J.  S. 
Galloway  discharging  the  relator  from  custoc^jr 
upon    a    writ    of    habeas    corpus. 
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Bell,    Tebby    &    Bell    for    Petitioner. 
Leo    Goodman    for    the    City    of    Memphis. 

Mr.  Justice  Cate  delivered  the  opinion  of  the 
Court. 

The  relator,  Lowry,  filed  his  petition  in  the 
Probate  (Jonrt  of  Shelby  County  on  the  19th  day 
of  October,  1910,  for  a  writ  of  habeas  corpus, 
alleging  that  he  was  unlawfully  restrained  of  his 
liberty  under  provisions  of  an  unreasonable,  op-^ 
pressive  and  unconstitutional  ordinance.  The  peti- 
tion does  not,  however,  point  out  in  what  respect* 
the  ordinance  is  unreasonable,  oppressive  and  un- 
constitutional,  nor  is  there  any  reference  in  the 
petition    to    the    ordinance    itself. 

Subsequently,  by  leave  of  the  Court,  the  relator 
filed  an  amended  petition,  in  which  he  alleges 
that  he  is  restrained  under  an  unreasonable,  op- 
pressive and  unconstitutional  ordinance,  unconstitu- 
tional because  it  reposes  in  the  city  council  of 
Memphis  and  the  superintendent  of  health  de- 
partment unsupervised  power,  but  the  petition  does 
not  point  out  or  specify  what  power  is  reposed 
in    the    authorities    by    the    ordinance. 

He  further  states  that  the  ordinance  is  not  in 
harmony  with  the  common  law  and  general  law 
of  the  State,  but  does  not  show  in  what  respect 
said  ordinance  is  violative  of  the  common  law 
and     the    statute    law    of    the    State. 
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No  question  is  raised  below  as  to  the  suffi- 
ciency of  the  petition.  But  the  defendant  an- 
swered the  petition  and  made  return  on  the  writ, 
:showing  that  he  was  the  chief  of  police  of 
the  city  of  Memphis,  and  that  under  a  proper 
*wan*ant,  charging  him  with  an  offense  against  a 
'certain  ordinance  passed  on  its  final  reading 
August  19,  1910,  charging  the  relator  with  selling 
:milk  within  the  limits  of  the  city,  of  Memphis 
without  having  obtained  a  permit  to  do  so  from 
the  health  department  of  the  city  of  Memphis, 
as  required  by  the  city  ordinance  referred  to,  he 
took  the  relator  into  custody  and  held  him  in 
custody  under  said  warrant  that  he  might  answer 
before  the  proper  city  authorities  the  charge  con- 
tained in  the  warrant.  A  copy  of  the  warrant  is 
exhibited    with    the    return    of    the    defendant. 

On  the  hearing  of  the  case  the  Probate  Judge 
entered  a  judgment  in  general  terms  discharging 
the  relator  from  custody,  and  taxed  the  defendant 
with  the  costs.  The  Court  merely  adjudged  that 
the  relator  was  illegally  restrained  of  his  liberty, 
and  ordered  his  discharge,  without  stating  the  rea- 
sons    or     grounds     upon     which     his     judgment     was 

based. 

The  defendant  appealed  from  the  judgment  of 
the  Probate  Court  to  this  Court,  and  assigns 
error. 

The  relator  says  that  he  has  been  in  the  dairy 
business    about    a    year,    two    miles    outside    of    the 
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city  limits;  that  Mr.  Brown,  the  veterinary  of  the 
board  of  health,  tested  his  cattle  and  certified 
that  they  were  in  perfect  health;  that  he  in- 
spected his  milk  vessels,  and  certified  that  they 
were  clean;  that  he  inspected  his  premises,  and 
certified  that  they  were  clean;  and  that  he  ex- 
amined the  methods  in  which  he  nm  his  dairy, 
and  certified  that  they  were  sanitary.  He  says 
that  he  has  been  a  farmer  all  of  his  life,  and 
has  never  known  a  drop  of  milk  produced  under 
the  conditions  provided  for  in  the  ordinance;  and 
says  that  it  will  be  impossible  for  him  to  com- 
ply with  the  ordinance,  and  that  if  the  ordinance 
is  enforced  against  *  him,  he  will  '  have  to  quit 
business.  He  further  says  that  he  sells  nothing 
but  pure  milk.  JBEe  does  not  point  out  in  his 
evidence  any  particular  provision  of  the  ordinance 
that  he  considers  unreasonable  and  oppressive,  nor 
does  he  show  which  provision  or  provisions  that 
he  is  unable  to  comply  with.  He  simply  says 
that  he  would  have  to  quit  business.  That  of 
itself,  we  submit,  would  not  necessarily  render  the 
ordinance,    or    any    part    thereof,    unreasonable. 

We  think  the  relator  should  have  stated  spe- 
cificaUy  the  portions  of  the  ordinance  that  he  ob- 
jected to,  and  which  he  claims  were  unreasonable 
and  oppressive.  His  general  statement  is  not  con- 
vincing. 

He  introduces  another  dairyman,  as  a  witness  in 
his    behalf,    who    testified    that    he    has    been    doing 
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a  dairy  business  near  Memphis  for  many  years, 
and  has  been  selling  milk  to  the  citizens  of  Mem- 
phis. He  says  he  knows  the  relator,  and  knows 
that  his  premises  are  clean  and  his  methods  sani- 
tary. He  further  states  that  it  is  impossible  to 
follow  the  terms  of  the  ordinance;  that  he  knows 
something  like  one  hundred  dairymen  living  near 
Memphis  that,  in  his  judgment,  would  have  to  go 
out  of  business  if  they  had  to  comply  with  that 
ordinance,  and  says  he  never  knew  of  any  milk 
produced  under  the  circumstances  contemplated  in 
the  ordinance.  The  ordinance  itself  was  introduced, 
and  a  printed  copy  thereof  will  be  attached  to 
and  made  a  part  of  this  opinion.  This  latter  wit- 
ness, it  will  be  observed,  does  not  specify  in  what 
particulars  the  ordinance  in  question  is  unreason- 
able and  oppressive.  He  does  not  explain  why 
this  ordinance  will  put  one  hundred  dairymen  out 
of  business,  and  we  are  not  informed  as  to  what 
particular  provision  or  provisions  of  the  ordinance 
this    witness    complains    of. 

In  behalf  of  the  city,  Mr.  O.  W.  Holtzendorf 
was  introduced  as  a  witness,  and  testified  that  he 
was  the  city  bacteriologist;  that  milk  was  one  of 
the  finest  "cultures"  in  the  world  for  bacteria  of 
all  kinds,  mentioning  typhoid,  scarlet  fever,  dyph- 
theria,  and  others;  that  milk  cans  which  had  been 
used  to  carry  milk  to  the  city  and  had  not  yet 
been  rewashed  contained  millions  of  this  bacteria, 
and     that     if    brought      in      contact     with     the     fresh 
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milky  would  contaminate  it,  and  that  was  the  rea- 
son  why  the  city  of  Memphis  required  the  wash 
room  and  the  milk  room  to  be  two  separate 
buildings. 

He  further  testified  that  cracked  walls  .  and 
wooden  floors,  especially  decayed  wooden  floors, 
wooden  stalls  and  feeding  troughs,  were  much  less 
sanitary  than  concrete  floors  or  metal  feed  troughs 
and  stalls,  for  the  reason  that  the  former  offered 
every  opportunity  for  the  bacteria  to  lodge  and 
multiply. 

Mr.  McGtehee  is  also  examined  in  behalf  of  the 
defendant,  and  he  testified  that  the  particular  rea- 
son why  the  relator  was  not  permitted  to  sell 
milk  in  the  city  of  Memphis  was  that  he  refused 
to  build  a  wash  room  in  accordance  with  rule  6 
of  the  ordinance  in  question.  It  is  not  shown 
what  official  relation  that  Mr.  McGrehee  bears  to 
the  city,  but  his  evidence  on  that  point  is  xm- 
oontroverted. 

We  infer,  therefore,  that  the  relator  had  com- 
plied with  all  of  the  other  rules  contained  in  the 
ordinance,  or  that  compliance  with  some  of  the 
rules    was    not    insisted    upon    against    him. 

It  is  proper  to  state  at  thi#  juncture  that  the 
offense  charged  against  the  relator  in  the  warrant 
was  that  of  selling  milk  within  the  city  limits 
of  Memphis  without  having  obtained  a  permit  to 
do    so.      This    permit    he    is    required    to    obtain    un- 
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der  the  OTdinance  in  question,  before  being  per- 
mitted   to    sell    milk    in    the    cily. 

Upon  the  trial  of  this  case  before  the  Probate 
Judge  the  relator  made  five  complaints  against  the 
ordinance. 

^'1.  That  the  city  of  Memphis  had  no  charter 
power    to    pass    such    an    ordinance. 

^'2.  That  the  ordinance  reposes  an  arbitrary  dis- 
cretion in  the  superintendent  of  the  health  depart- 
ment of  Memphis,  of  granting  or  refusing  a  per- 
mit,  according  to  his  unbridled  and  uncontrolled 
will. 

"3.  The  said  ordinance  is  contrary  to  the  gen- 
eral law  of  the  state,  and  is  in  conflict  with 
the    common    law    prevailing    in    Tennessee. 

.'^4.  That  the  said  ordinance  is  oppressive  and 
imreasonable,  because  it  requires  certain  things  to 
be  done  which  would  amount  to  prohibition,  said 
requirements  being  contained  in  rules  2  to  15,  in- 
clusive,   of    said    ordinance. 

'^6.  Because  the  city  of  Memphis  has  no  power 
to  legislate  beyond  the  territory  limits  of  said 
city." 

It  will  be  observed  that  at  the  hearing  more 
objections  to  this  ordinance  were  urged  than  were 
urged  in  either  #the  original  or  amended  petition 
of    the    relator. 


STATE  OF  TENNESSEE.  567 

State  17.  Daris. 

The    error    assigned    by    the    defendant  is : 

"That  the  Court  erred  in  holding  that  the  re- 
lator was  illegally  restrained  of  his  liberty,  and  in 
ordering    his    discharge." 

This  aasignment  of  error'  brings  us  to  a  con- 
sideration   of    the    ordinance    in    question. 

Section  1  of  the  ordinance  provides  that  no 
person,  firm  or  corporation  shall  produce  for  sale, 
sell,  offer  for  sale,  or  have  in  his  or  their  charge, 
custody  or  control  for  sale  or  distribution  within 
the  city  of  Memphis  any  milk,  cream,  or  butter- 
milk without  first  obtaining  a  permit  from  the 
department  of  health  to  conduct  such  business  or 
distribution,     under    penalty     as    hereinafter    provided. 

Section  3  provides  the  methods  of  application 
'  for  a  permit  to  conduct  a  milk  business  in  the 
city  of  Memphis.  It  required  that  the  application 
shall  be  made  in  writing  to  the  department  of 
health  at  least  ten  days  prior  to  the  time  it  is 
desired  to  engage  in  and  begin  such  business;  it 
provides  that  the  purchase  of  a  business  already 
in  operation  requires  a  new  permit.  Permits  are 
issued  for  the  period  of  one  year.  The  applica- 
tion shall  set  forth  the-  name  and  residence  of 
the  applicant,  if  an  individual,  and  the  names 
and  residences  of  the  principal  officers,  if  the  ap- 
plicant is  a  corporation,  together  with  the  location 
of  the  place  for  which  such  permit  is  desired. 
Such    application    shall    also    state    whether    the    milk 
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ia  to  be  sold  in  a  store  or  depot  or .  from  a 
delivery  wagon.  If  from  wagons,  the  number  of 
wagons  that  are  to  be  employed  in  the  business 
must  be  stated,  and  that  such  wagons  shall  have  . 
painted  on  each  side  thereof  in  conspicuous  posi- 
tions on  both  sides  the  name  of  the  individual 
or  firm  to  whom  such  permit  has  been  issued, 
together  with  the  permit  number  in  letters  not 
less  than  four  inches  in  height.  There  are  other 
details  that  need  not  be  stated,  as  they  are  not 
material.  The  application  must  also  state  whether 
the  milk  is  to  be  sold  exclusively  in  bulk  or  in 
bottles;  and  shall  state  whether  cows  are  to  be 
kept,  and  if  so  shall  state  their  number  and  loca- 
tion. 

The  ordinance  then  provides  for  the  inspection 
and  test  of  the  cows,  and  a  certificate  showing 
the  result  of  the  test.  The  tuberculin  test  is  re- 
quired. Also  requires  a  certificate  as  to  the  sani- 
tary condition  of  the  premises  of  the  applicant  < 
and    his    methods    of    operating    his    dairy. 

Section  9  of  the  ordinance  provides  that  no 
permit  shall  be  issued  by  the  health  department 
for  the  sale  of  milk,  cream  or  buttermilk  in  the 
city  of  Memphis  unless  the  following  rules  and 
regulations  are  first  complied  with.  The  rules  of 
the  health  department,  being  seventeen  in  number, 
follow  this  section  of  the  ordinance.  The  printed 
copy  of  the  ordinance  hereinbefore  referred  to,  is 
here    referred    to    for    said    rules. 
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It  will  be  observed  that  the  ordinance  provides 
for  and  prescribes  the  method  of  application  for 
a  permit.  That  it  further  provides  that  no  per- 
mit shall  be  issued  unless  the  rules  and  regula- 
tions hereinbefore  referred  to  shall  be  complied 
with,  '  clearly  implying  that  if  these  rules  and 
regulations    have    been    complied    with    that    the    party 

making    an    application    for    a    permit    is    entitled    to 

• 

one  as  a  matter  of  course,  and  we  think  it  too 
plain  to  admit  of  argument,  that  if  an  applicant 
filed  his  application  in  accordance  with  the  re- 
quirements of  the  ordinance,  and  shows  a  com- 
pliance with  these  rules,  that  he  is  entitled  to  a 
permit  as  a  matter  of  course,  and  that  if  the 
proper  authority  were  to  deny  such  applicant  a 
permit,  that  he  could  be  compelled  by  proper  pro- 
ceedings    to     grant    the     same. 

It  is  provided  in  section  4  of  this  ordinance 
that  where  a  permit  has  been  granted  and  the 
holder  fails  to  comply  with  the  sanitary  require- 
ments of  the  health  department,  or  the  rules  here- 
inafter enumerated,  or  repeatedly  sells,  or  offers 
for  sale  milk,  .cream  or  buttermilk  below  standard 
or  •  otherwise  adulterated  within  the  meaning  of 
the  ordinances  of  the  city  of  Memphis,  or  in  vio- 
lation of  this  ordinance,  that  the  superintendent 
of  health  shall .  revoke  the  permit  witnout  notice, 
and  that  no  liability  shall  attach  to  the  city  of 
Memphis,  or  te  any  office  of  the  department  of 
health    by    reason    of    such    revocation,    nor    shall    the 
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city '  be  required  to  refund  any  money  for  the 
unexpired  term  of  any  such  permit.  It  provides, 
however,  that  the  superintendent  of  the  health  de- 
partment may  grant  the  defendant  a  hearing  if 
he    deems    this    necessary. 

Section  5  provides  that  after  the  revocation  of 
a  permit  if  the  defendant  complies  with  the  re- 
quirements of ,  the  health  department,  and  makes 
manifest  his  intention  to  meet  them  in  the  future, 
that  the  superintendent  of  health  has  discretion  to 
recommend  that  the  permit  be  reissued.  It  is 
this  discretion  that  seems  to  be  complained  of  by 
the  relator  in  this  case.  But  it  will  be  observed 
that  the  right  to  revoke  or  withhold  a  permit 
under  this  ordinance  depends  upon  whether  or  not 
the  applicant  for  the  permit,  or  the  holder  thereof 
has  been  guilty  heretofore  of  violating  the  ordi- 
ances  of  the  city  which  are  enacted  for  the  pur- 
pose of  procuring  a  supply  of  wholesome  milk  for 
the    inhabitants    of    the    city. 

We  are  of  opinion,  as  will  appear  further  on, 
that  under  circumstances  of*  that  character,  that  the 
city  might  well  refuse  to  grant  to  such  person  a 
permit,  because  it  is  well  recc^ized  that  people 
who  do  a  licensed  business  that  affects  the  health 
morals,  and  safety  of  the  people  may  have  their 
license  revoked  for  violation  of  the  laws  under 
which  they  operate,  and  that  the  law-making  body 
may    refuse   to    permit    a    license    to    issue    to    a    per- 
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son    who     is     shown    to    be    lawless     in     the    conduct 
of    his    business. 

Freund    on    Police    Power^    section    652,    says: 

*'The  requirement  of  good  character  is  generally 
recognized  to  be  of  little  value  in  its  practical 
operation,  and  there  is,  therefore,  a  tendencr^  to 
substitute  for  it  definite  disqualifications  and  safe- 
guards. So  in  the  matter  of  the  liquor  business, 
the  law,  by  provisions  for  bonds  and  sureties  and 
high  license  fees,  by  restrictions  as  to  location 
and  as  to  the  conduct  of  the  business,  and  by 
the  exclusion  of  persons  whb  have  been  convicted 
of  a  violation  of  the  laws  or  who  have  forfeited 
previous  licenses  by  misconduct  or  breach  of  con- 
dition, can  accomplish  as  much  as  by  a  system 
of  personal  selection  with  its  inevitable  concomi- 
tants of  favoritism  and  rise  of  corruption.  Not- 
withstanding  this  tendency,  the  constitutionality  of 
administrative    discretion    in    the    matter    of    granting 

• 

or     refusing     liquor    licenses     is     generally     conceded.*' 

It  seems  that  this  principle  might  also  be  ap- 
plied to  the  sale  of  milk  to  the  inhabitants  of  a 
large  city,  an  article  of  food  which  is  necessary 
and  important,  and  yet  which  may  become  very 
destructive  to  health,  and  to  life'  itself,  if  not 
produced    imder    sanitary    conditions. 

We  are  of  opinion  that  the  ordinance  may 
well  lodge  with  the  superintendent  "of  health  the 
administrative    discretion     of     determining    whether     a 

37 
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person  who  has  frequently  violated  the  law,  and 
has  sold  to  the  inhabitants  of  the  city  impure 
milk,  or  milk  produced  under  sanitary  conditions, 
in  plain  violation  of  the  laws  of  the  city,  shall 
again  be  permitted  to  exercise  the  privilege  of 
selling    milk    to    the    inhabitants    of    the    city. 

"Considering  the  extent  to  which  unregulated  dis- 
cretion of  local  or  administrative  authorities  in  the 
grant  or  refusal  of  discriminative  licenses  is  up- 
held as  legal,  it  is  most  important  that  the  discre- 
tion shall  in  every  case  be  a  judicial  and  not  an 
arbitrary  discretion.  Thus  an  early  law  writer 
says:  'Where  anything  is  left  to  any  person  to 
be  done  according  to  his  discretion  the  law  intends 
it  to  be  done  with  a  sound  discretion  and  according  to 
law,  and  the  Court  of  King's  Bench  hath  a  power 
to  redress  things  that  are  otherwise  done  notwith- 
standing they  are  left  to  the  discrettion  of  those 
that  do  them;  and  though  there  be  a  latitude  of 
discretion  given  to  one,  yet  he  is  circumscribed 
that  what  he  doea  be  necessary  and  convenient, 
without    which    no    liberty    can    defend    it.'       In    the 

a,' 

absence  of  statutory  specification,  the  nature  of  the 
subject-matter  will  as  a  rule  sufiiciently  indicate 
the  considerations  upon  which  the  discretion  is  to 
be  exercised.  The  honest  exercise  of  such  discre- 
tion may  then  be  made  conclusive;  for  where  the 
question  is  one  of  expediency,  and  the  determina- 
tion   must    be    based    upon     probabilities    rather    than 
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upon  facts,  administrative  action  constitutes  due 
process  of  law,  and  a  review  of  the  courts  is  not 
A    matter    of    constitutional    right. 

"Where  there  is  either  a  refusal  to  hear  an 
application  for  a  license,  or  a  violation  of  juris- 
dictional or  procedural  limitations,  the  common  law 
writs  afford  relief."  Freund  on  Police  Power,  sec- 
tion   654,    and    authorities    there    cited. 

Continuing,    the    same    author    says: 

to 

"An  unregulated  administrative  discretion  is  there- 
fore not,  like  a  similar  legislative  discretion,  en- 
tirely   beyond    judicial    control." 

We  are  of  opinion,  therefore,  that  the  discretion 
given  in  this  case  is  not  unregulated  discretion, 
but    that    it    is    subject    to    judicial  'control. 

We  think  that  a  proper  construction  of  the  ordi- 
nance entitles  any  one  applying  for  a  permit  ac- 
cording to  its  terms,  who  has  not  already  been 
guilty  of  a  violation  of  the  provisions  of  the  or- 
dinance, to  a  permit  as  a  matter  of  course.  The 
administrative  discretion  is  based  in  the  superin- 
tendent of  the  health  department  to  deny  a  per- 
mit to  one  who  has  already  offended  against  the 
ordinance.  We  think  that  discretion  is  a  proper 
discretion.  We  are  of  opinion  that  the  .ordi- 
nance  might  have  gone  so  far  as  to  have  for- 
bidden the  issuance  of  the  permit  to  one  who 
had     been     guilty     of     violating     its     terms,     or     to 
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have  forbidden  reissue  of  a  permit  to  one  who 
had  forfeited  his  permit  by  breaching  the  pro- 
visions  of  the  ordinance  under  which  the  permit 
was  granted.  If  we  are  right  in  this,  it  cer- 
tainly follows  that  the  administrative  discretion  re- 
posed in  the  superintendent  of  health  by  this 
ordinance  is  not  an  improper  discretion,  and,  as 
before  stated,  such  discretion,  if  improperly  exer- 
cised,   would    be    subject    to    judicial    control. 

This  case  does  not  present  the  question  that 
was  raised  and  decided  by  the  Supreme  Court  of 
the  United  States  in  YicJe  Wo  v.  Hopkins,  118 
n.  S.y  356.  It  seem^  that  the  United  States  Supreme 
Court  has  repeatedly  sustained  the  vesting  of  regu- 
lative  discretion  in  administrative  authorities  as  not 
being  contrary  to  equal  protection  of  the  laws, 
and  those  discretions  are  quite  compatible  with  the 
assumption  that  every  administrative  discretion  must, 
by  construction  at  least,  be  a  judicial  discretion 
to  be  reasonably  and  impartially  exercised.  In  the 
case  of  Oundling  v.  Chicago,  177  U.  S.,  188,  the 
Supreme  Court  clearly  indicates  that  its  attitude 
toward  r^ulative  administrative  powers  will  be  de- 
termined by  the  spirit  in  which  the  discretion  is 
exercised.  The  ordinance  in  the  Yich  Wo  v. 
Hopkins  case  was  held  to  be  illegal,  and  in  vio- 
lation of  the  fourteenth  amendment,  because  ^  with 
reference  to  the  subject  upon  which  it  touched,  it 
conferred  upon  the  municipal  authorities  arbitrary 
power    at    their    will,    and    without    regard    to    disere- 
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tion  in  the  legal  sense  of  the  term  te  give  or 
withhold  consent  as  to  persons  or  places  for  carry 
ing  on  a  laundry  without  reference  to  the  com- 
petency of  the  persons  applying,  or  the  propriety 
of  the  place  selected.  This  ordinance  was  clearly 
directed    at    the    Chinese    of    the    city. 

The  ordinance  in  question  is  not  subject  to  this 
criticism,  for  the  reason  that  it  provides  for  the 
issuance  of  a  permit  to  any  person  making  the 
application  in  due  form,  and  complying  with  the 
rules  required  by  the  ordinance  as  a  matter  of 
course.  There  is  no  restriction  or  discretion  to  be 
exercised  except  in  those  cases  where  the  applicant 
has  been  guilty  of  the  violation  of  law.  It 
would  be  unreasonable  not  to  permit  the  health 
department  to  exercise  the  discretion  as  to  the 
license    of    such    persons. 

We  are  of  opinion,  therefore,  that  the  ordinance 
in  question  is  not  invalid  on  the  ground  that  it 
reposes    restrained    discretion    in    the    city    authorities. 

In  Deems  v.  Baltimore,  26  L.  R.  A.,  541,  it 
was     held : 

"That  the  question  whether  or  not  milk  which 
is  daily  offered  for  sale  in  every  part  of  a  large 
and  popular  city  comes  up  to  the  prescribed  stand- 
ard for  the  purpose  of  confiscating  and  destroying 
that  which  is  condemned  may  be  determined  other- 
wise than  by  ordinary  process  of  judicial  investi- 
gation     or     by     chemical     analysis,     without     violating 
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the    constitutional    provisions    as    to    due    process    of 
law." 

This  disposes  of  the  main  objection  to  the  ordi- 
nance in  question  urged  by  able  counsel  for  llie 
relator    in    his    brief    and    in    oral    argument. 

Another  objection  raised  to  the  ordinance  is  that 
the  city  of  Memphis  has  no  charter  power  to 
pass    such     an    ordinance. 

"That  a  municipality  has  inherent  police  power 
to  make  regulations  as  to  public  safety,  welfare 
and  health  there  can  be  no  doubt."  This  is  well 
settled  by  the  authorities,  and  we  know  of  none 
to    the    contrary.      28    C.    Y.    C,    721,    and    notes. 

Another  objection  to  this  ordinance  urged  is 
that  the  city  of  Memphis  has  no  power  to  legis- 
late beyond  the  territorial  limits  of  the  city.  We 
do  not  think  that  this  ordinance  undertakes  to 
legislate  beyond  territorial  limits  of  the  city.  It 
simply  prescribes  regulations  governing  those  who 
shall  undertake  to  sell  milk  within  the  limits  of 
the  city.  It  is  competent  for  a  city  council  by 
ordinance  to  require  that  an  applicant  for  a 
license  to  sell  milk  within  the  city  shall  consent 
that  the  dairy  herd  from  which  he  obtained  his 
milk  may  be  inspected  by  the  commissioner  of 
health  of  the  city,  although  the  herd  is  kept  out- 
side the  city  limits.  Also  that  he  may  be  re- 
quired as  a  condition  precedent  to  permit  his 
cows    to    be    tested      by    the    tuberculin    test.       State 
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of  Minnesota  v.  Hans  C.  Nelson,  34  L.  R.  A., 
318;  Norfolk  v.  Flynn,  62  L.  R.  A.,  771;  Stale 
V.    Dwpaquier,    26    L.    R.    A.,  162. 

This  disposes  of  all  of  the  contentions  of  the 
relator  in  this  case,  and  we  are  unwilling  to  hold 
under  the  facts  proven  in  this  case  and  under 
the  authorities  cited  herein,  that  the  ordinance  ia 
in  any  respect  unreasonable  and  invalid.  But,  ad 
applicable  to  this  particular  case,  upon  the  reoord 
here  presented,  it  is  only  necessary  for  us  to  con- 
sider the  reasonableness  of  rule  No.  6,  for  the 
reason  that  the  proof  shows  that  a  permit  was 
denied  to  the  relator  simply  because  of  his  fail- 
ure   and    refusal    to    comply    with    rule    No.    6. 

Rule    No.  6    is    as    follows: 

"Wash  Rooms — ^Wherever  milk  is  bottled  or 
otherwise  prepared,  whether  at  the  dairy  or  at  a 
milk  depot,  a  separate  room  shall  be  maintained 
for  the  purpose  of  receiving,  storing  and  cleaning 
cans,  bottles  and  other  utensils  used  in  the  coil- 
duct  of  the  business  which  shall  be  known  as  the 
^wash  room.'  This  shall  be  separated  from  that 
part  of  the  milk  depot  where  the  milk  is  stored 
and  bottled  by  a  complete  partition  and  door. 
The  wash  room  shall  be  so  located  that  dirty 
utensils  do  not  have  to  pass  through  or  be  re- 
ceived in  the  room  in  which  the  milk  is  handled 
or  prepared.  The  floor  of  the  wash  room  shall 
be     so     arranged     that     its     drainage     does     not     run 
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into  the  milk  room.  Dirty  cans  and  ntensils 
shall  not  be  taken  into,  kept  or  stored  in  the 
milk    room." 

In  the  light  of  the  evidence  in  this  case  we 
are  constrained  to  hold  that  this  provision  of  the 
ordinance  is  reasonable.  It  is  shown  that  .  empty 
milk  cans  teem  with  bacteria;  that  if  they  are 
washed  in  the  room  where  the  milk  is  kept  that 
the  milk  becomes  contaminated  and  unwholesome. 
We  think  this  is  a  reasonable  view,  and  we  do 
not  see  that  a  compliance  with  this  rule  would  be 
unreasonbly  expensive,  or  place  any  undue  hard- 
ship upon  the  relator.  If  the  facts  proven  by 
the  bacteriologist  in  this  case  are  true,  the  ob- 
servance of  this  rule  is  absolutely  necessary  to 
preserve  the  purity  of  the  milk,  and  we  are  con- 
strained to  hold  that  this  provision  of  the  ordi- 
nance   is    entirely    reasonable. 

From  the  facts  proven  in  this  record,  we  are 
bound  to  infer  the  relator  had  complied  with  all 
of  the  other  requirements  of  the  ordinance,,  or  was 
willing  to  comply  with  same,  or  that  he  had 
been  excused  by  the  health  department  in  the  ex- 
ercise of  its  discretion  from  complying  with  the 
other  provisions.  So,  for  the  purpose  of  determining 
this  case,  we  can  not  see  that  the  relator  can 
complain,  and  insist  that  he  was  required  to  do 
an  unreasonable  and  burdensome  thing.  *  We  would 
hesitate     to     pronounce     an     ordinance     invalid     which 
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had  for  its  purpose  the  regulation  of  the  milk 
supply  of  a  great  city  like  Memphis.  As  before 
stated,  it  is  a  necessary  article  of  food;  it  is  the 
food  of  the  infant  and  of  the  sick  and  infirm; 
it  must  be  kept  wholesome  and  free  from  im- 
purities, otherwise  the  health  of  the  people  may 
become  greatly  impaired,  and  to  use  an  unwhole- 
some  milk  may  result  in  death.  We  think  it  of 
the  utmost  importance  that  those  who  sell  a  com- 
modity  of  this  kind  to  a  large  city  should  ob- 
serve all  necessary  rules  and  regulations  necessary 
to  preserve  the  purity  of  the  milk  which  they 
offer  for  sale,  and  the  disposition  of  a  par^  to 
resist  these  wholesome  regulations  indicates  an  im- 
proper spirit,  and  shows  the  necessity  of  the  regu- 
lation. A  person  who  will  resist  reasonable  regu- 
lations, in  our  opinion,  would  put  upon  the  mar- 
ket his  milk  in  any  manner  permitted,  without 
reference  to  its  wholesomeness,  and  with  little  con- 
cern for  the  result  which  might  follow  the  sale 
of    impure    milk. 

There  is  a  serious  question  which  presents  itself 
'  to  the  Court  in  this  case  that  is  not  raised  by 
either  party  to  this  suit,  and  that  is,  whether  an 
appeal  lies  from  the  judgment  of  a  competent 
Court  discharging  a  defendant  who  is  held  for 
trial  in  pending  cases.  The  right  of  appeal  in 
habeas  corpus  cases  is  given  by  section  5546, 
Shannon's  Code.  This  section  contains  this  pro- 
vision : 
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|Trovided  this  section  shall  not  apply  to  partioB 
held    in    custody    in    criminal    cases." 

Our  Supreme  Court  in  Vanvabry  v.  Staiton,  4 
Pick.,  334,  in  construing  this  provision,  held  "that 
either  party  from  a*  judgment  rendered  in  a 
habeas  corpus  case  brought  by  a  convict  against 
his  keeper  to  obtain  his  release  from  imprisonment 
inflicted  as  punishment  for  a  criminal  oflFense  by 
the  sentence  of  a  court,  but  is  not  given  from 
judgments  in  like  cases  brought  by  persons  held 
in  custody  for  trial  on  criminal  charges  in  pend- 
ing   cases." 

We  are  of  opinion  that  we  are  not  precluded 
by  this  statute  in  its  construction,  in  the  case 
above  referred  to,  foi*  the  reason  that  this  case 
is  easily  distinguished  from  an  ordinary  criminal 
case.  A  case  of  this  character  partakes  of  some 
of  the  characteristics  of  a  criminal  case,  but  more 
of  the  characteristics  of  a  civil  case.  The  right 
to  arrest  the  offender  exists,  yet  the  penalty  im- 
posed by  the  ordinance  may  be  recovered  on  a 
warrant  in  debt — even  where  the  offense  is  made 
a  misdemeanor  by  the  ordinance.  Meacher  v. 
Mayor  and  Aldermen  of  Chattanooga^  1  Head,  75; 
Memphis  v.  Smyths  20  Pick.,  702;  Wood  v. 
Orand    Junction^    6    Heisk,    440. 

In  the  later  case  of  0.  Haver  v.  Montgomery, 
12  Cates,  460  in  a  case  similar  to  this,  the 
Court    said : 
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'*When  we  characterize  the  action  as  being  of 
a  criminal  nature,  we  do  not  mean  to  be  under- 
stood as  using  the  term  wholly  in .  the  sense  in 
which  it  is  applicable  to  actions  brought  by  the 
9tate  in  the  form  of  indictments  and  presentments 
for  violations  of  the  criminal  laws  of  the  state, 
but  rather  by  analogy  and  for  want  of  a  better 
term." 

So  we  are  of  opinion  that  the  appeal  lies  in 
this  case  under  the  statute.  We  are  also  of  opin- 
ion that  the  city  of  Memphis  could  proceed 
against  the  relator  by  warrant  to  collect  debt  un- 
der the  authorities  above  cited.  It  follows  that 
the  judgment  of  the  Probate  Court  of  Shelby 
County  is  erroneous,  and  is  reversed,  and  the  pe- 
tition dismissed.  The  defendant,  the  chief  of  po- 
Kce  of  Memphis,  is  authorized  to  retake  the  re- 
lator into  his  custody  to  answer  the  charge  con- 
tained in  the  warrant,  and  the  relator  will  pay 
all    the    costs    of    this    case. 
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Jaoksoit  .  Raii^wat    ft    LiaHT    C.    v.    Spknosb    Babt 

KBTT. 

Writ     of     oeitirarai     denied     by     Supreme     Ocmrt^ 
Jackflony    April    Term,    1911. 

1.  Stbixt  Cass.    Ordinance  regulating  fendere  for  protection  of 

human  life. 

It  is  not  error  to  rely  upon  and  introdace  a  city  ordinance  re- 
quiring folders  upon  street  cars  in  an  action  of  damages  for 
personal  injuries  and  for  destruction  of  a  wagon  and  injuries 
to  mules  occasioned  by  a  collision,  although  the  expressed 
purpose  of  the  ordinance  is  the  protection  of  human  life. 

2.  Sams.    Absence  of  fender. 

It  is  not  error  to  instruct  the  Jury  that  the  operation  of  a  street 
car  without  a  fender,  as  required  by  a  city  ordinance,  is  negli- 
gence per  ee. 

8.  Stbeet  Cab.    Duty  of  motorman  at  crossing. 

It  is  the  duty  of  a  motorman  upon  ai^oaching  a  crossing  and 
discovering  that  the  driver  of  a  vehicle  has  reached  the  cross- 
ing and  is  in  the  act  of  using  it,  to  reverse  his  car  and  do  all  in 
his  power  to  prevent  collision.  Under  the  circumstances  indi- 
cated the  party  in  the  vehicle  has  the  right  to  cross,  and  it  is 
the  duty  of  the  motorman  who  so  finds  him  at  the  crossing 
about  to  use  it,  to  check  his  car  and  respect  the  right 

4.  Exclusion  of  Testimony. 

It  is  not  error  to  sustain  objection  to  a  question  that  embodies 
several  matters,  some  of  which  are  incompetent  or  irrelevant. 
Subsequent  admission  of  testimony  erroneously  excluded  cures 
the  original  error. 

6.  Stbeet  Cabs  and  Teavbuss  at  Stbeet  Cbossinos. 

The  rights  of  street  car  companies  and  travelers  at  sti^t  cross- 
ings are  equal.    If  the  traveler  reaches  the  crossing  first  and 
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indicatee  a  purpose  to  use  the  crossing,  it  Is  tbe  duty  of  the 
motorman  to  check  or  stop  his  car  and  let  the  traveler  pass. 
On. the  other  hand,  if  the  traveler  sees,  or  would  in  the  exer- 
cise of  ordinary  care  have  seen,  that  a  street  car  was  abont 
to  reach  the  crossing  and  is  about  to  appropriate  the  crossing 
space  and  is  in  the  act  of  passing,  it  is  his  duty  to  refrain 
from  an  attempt  to  use  the  crossing  at  that  time. 


Fbom    Madison    County. 


Appeal  from  the  Circuit  Court  of  Madison 
County,     S.     J.     Everett,     Judge. 

W.    G.    TiMBEBLAKE    for    Plautiff    in    Error. 

Hunter    Wilson    for    Defendant    in    Error. 

Mb.  Justice  Wilson  delivered  the  opinion  of 
the    Court 

This  is  a  suit  by  defendant  in  error  to  recover 
damages  from  the  plaintiff  in  error  for  personal 
injuries  to  himself  and  damage  to  his  wagon  and 
a  pair  of  mules  by  a  street  car  of  plaintiff  in 
error  colliding  with  his  wagon  and  team  at  a 
street  crossing  in  the  city  of  Jackson  as  the  re- 
sult of  the  negligence  and  'carelessness  of  the  ser- 
vants   of    the    company    in    charge    of    the    car. 

This  is  the  second  time  this  case  is  before  this 
Court.  When  it  was  first  tried  in  the  Circuit 
Court    at    its    June    term,     1908,    the    learned    trial 
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Judge,  at  the  conclusion  of  the  evidence  of  defend- 
ant in  error  upon  motion  therefor,  instructed  the 
jury  to  return  a  verdict  in  favor  of  the  company, 
and    this    was    done. 

Upon  appeal  to  this  Court,  the  action  of  the 
trial  Judge  in  taking  the  case  from  the  jury,  or, 
technically  speaking,  in  instructing  them  to  return 
a  verdict  for  the  company,  was  reversed  by  this 
Court  in  a  written  opinion,  and  the  cause  was 
remanded  for  a  new  trial,  this  Court  holding  that 
under  the  evidence,  the  questions  of  actionable  neg- 
ligence upon  the  part  of  the  company,  and  con- 
tributory negligence,  proximate  or  remote,  on  the 
part  of  the  defendant  in  error,  were  questions  for 
the  determination  of  the  jury  under  proper  in- 
structions   from    the    Court. 

A  writ  of  certirorai  to  review  this  action  of 
the  Court  was  refused  by  the  Supreme  Court, 
the  written  opinion  of  this  Court  containing  a 
statement  of  the  cause  of  action  alleged  in  the 
two  counts  of  the  declaration,  and  the  substance 
of  the  evidence  of  the  plaintiff  below  and  his 
witnesses  which  the  trial  Judge  held  to  be  insuf- 
ficient to  carry  the  case  to  the  jury  are  in  type 
and  in  the  record,  and  we  need  not  go  through 
the  repetition  of  rewriting  and  repeating  them 
here,  the  evidence  of  the  plantiff  and  his  wit- 
nesses on  the  trial  before  us  being  the  same  in 
legal  effect  as  was  before  us  on  the  former  hear- 
ing. 
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For  the  purpose  of  disposing  of  the  case  as  it 
is  now  before  us,  we  deem  it  only  necessary  to 
state  that  the  declaration  alleged  that  in  Septem- 
ber, 1907,  the  company  negligently  and  carelessly, 
at  a  high  rate  of  speed  in  excess  and  violation 
of  an  ordinance  of  the  city  of  Jackson,  ran  one 
of  its  cars  against  his  wagon  and  team  as  they 
were  crossing  Royal  Street  at  its  intersection  with 
Allen  Avenue  in  the  city,  wheoreby  he  was  greatly 
injured,  the  nature  and  extent  of  his  injuries  be- 
ing stated,  and  whereby  his  wagon  was  damaged 
and  his  mules  badly  crippled  and  rendered  almost 
valueless;  and  also  that  its  car  wajs  not  provided 
with  a  modem  and  improved  fender,  designed  for 
the  safety  of  human  life  and  limb,  in  violation 
of  a  city  ordinance  requiring  the  use  of  such 
fenders  on  its  cars  operated  on  the  streets  of  the 
city,  and  in  this  connection,  to  state  the  substance 
of  the  testimony  of.  the  company  upon  which  it 
predicates  its  assignments  of  error  under  its  pleas 
of  not  guilty  and  proximate  contributory  negligence 
on    the    part    of    the    plaintiff  below. 

Upon  the  first  trial  of  the  case  in  the  Circuit 
Court,  after  its  remand  to  that  Court  the  jury 
failed    to    agree. 

The  second  trial  of  the  case  before  the  Circuit 
Court  and  a  jury,  in  February,  1910,  resulted  in 
a  verdict  and  judgment  against  the  company  for 
$480.00    and    the    costs. 
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Its  motion  for  a  new  trial  was  overruled  and 
it  appealed  in  error  to  this  Court  and  has  as- 
signed   fifteen    errors. 

Before  taking  up  and  disposing  of  these  as- 
signments of  error  it  may  be  proper  to  state  the 
locus  of  the  collision,  it  being,  undisputed  that  a 
collision  did  occur  in  which  defendant  was  injured 
and  his  wagon  damaged  and  his  mules  crippled^ 
and,  as  before  stated,  the  .  testimony,  or  its  sub- 
stance, of  the  company  presenting  the  basis  of  its 
complaints    in    this    Court. 

Eoyal  Street  in  Jackson,  upon  which  the  com- 
pany operated  its  cars,  is  forty-five  feet  wide  and 
runs  north  and  south.  Allen  Avenue  runs  east 
and  west  and  crosses  Royal  Street  practically  at 
a  right  angle.  It  is  some  twenty-five  or  thirty 
feet  in  width  at  its  east  intersection  of  Royal 
Street.  .  The  car  that  collided  with  the  wagon  and 
team,  or  one  of  the  mules  of  the  team,  as  the 
company  contends,  was  running  from  the  north  to 
the  South  at  the  time  of  the  collision,  and  defend- 
ant was  on  his  wagon  going  from  the  east  to 
the  west  and  in  the  act  of  crossing  the  track  of 
the  company  on  Royal  Street  when  the  accident 
occurred.  From  the  east  margin  of  Royal  Street 
to  the  east  side  of  the  company^s  track  is,  under 
one  version  of  the  evidence  of  the  width  of 
Royal  Street,  about  twenty  feet,  and  under  another 
version    about    twenty-two    and    a    half    feet 

Defendant     in     error    testified     that     S^tember     5, 
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1007,  he  was  driving  his  pair  of  mules  to  his 
wagon  and  he  was  going  home  to  his  dinner 
from  Lane  College,  west  on  Allen  Avenue;,  that 
it  was  down  grade  for  about  one  hundred  and 
twenty  to  one  hundred  and  twenty-five  feet 
east  on  Allen  Av^iue  to  Royal  Street;  that 
from  the  top  of  this  grade  to  Boyal  Street 
his  mules  were  going  about  two  miles  an 
hour;  that  from  the  top  of  this  grade  his  view 
north    up    Royal    Street    was    obstructed    by    a    bank^ 

m 

a  tree  and  a  stone  house;  that  he  looked  and 
listened  for  a  car  from  the  top  of  the  grade  to 
Royal  Street  the  best  he  could;  that  he  continued 
to  look  all  the  way  until  he  entered  the  margin 
of  Royal  Street;  that  when  he  entered  Royal 
Street  he  first  looked  south  and  then  north;  that 
when  he  looked  north  he  saw  the  car  about  in 
front  of  the  stone  building.  (Parenthetically,  we 
remark  here  from  the  evidence  that  this  stone 
building  fronts  on  Royal  Street,  about  twenty-four 
feet  back  from  it,  is  a  story  and  a  half  high,, 
and    is    some    eighty    feet    north    of    Allen    Avenue.) 

Defendant  in  error  further  testified  that  when 
he  first  .  saw  the  car  his  mules  were  about  upon 
the  firtreet  car  tracks ;  that  the  car  was  coming  as 
fast  as  the  wheels  could  turn;  that  he  laid  the 
whip  to  his  mules  and  tried  to  puU  them  to  the 
left 

Q.     "Did    you    pull    them    oflF?" 

A.     "The  car    struck    me." 

38 
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Q.     "Where    did    it    hit;    do    you    kuowT 

A.  "I  think  about  the  center  of  the  wagon,  or 
the  front  wheel — ^it  was  that  quick  I  went  off 
the    wagon    equal    to    a      bird    flying." 

He  states  how  the  wagon  was  damaged;  -  what 
it  cost  to  have  it  repaired;  how  his  mules  were 
hit;  what  they  were  worth  before  the  accident  and 
all  he  could  get  for  them  after  the  accident.  He 
testified  that  his  left  leg  was  broken  between  the 
kjiee  and  ankle  and  his  head  bruised  in  two  or 
three  places;  that  he  was  rendered  unconscious 
when  the  collision  knocked  him  out  of  the  wagon; 
that  he  was  confined  to  his  bed  for  some  three 
weeks;  and  that  after  he  got  up  he  was  not 
able  to  get  about  much  or  all  right,  and  that 
he  went  on  crutches  three  months,  and  that  when 
injured  he  and  his  team  were  making  three  dol- 
lars a  day,  and  he  put  his  labor  at  $1.50  a 
day. 

Further  on,  in  his  original  examination,  he 
stated  that  he  had  been  a  fireman  on  a  railroad 
locomotive  for  twenty-two  years;  that  from  his  ex- 
perience  as  a  railroad  fireman  he  believed  he 
could  tell  how  fast  the  street  car  was  running 
when  he  first  saw  it  on  Royal  Street,  and  that 
it  was  running  thirty  or  thirty-five  miles  an  hour. 
He  also  testified  that  the  car  he  thought  did 
not  have  any  fender  on  it,  and  that  when  he 
saw    the    car    coming    he    tried    to    get    out    of    the 
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way  as  quick  as  he  oould^  but  the  car  struck 
him    before    he    could    get    out    of    the    way. 

On  his  cross  examination  he  stated  that  he 
knew  the  situation  at  the  place  of  the  accident; 
that  he  knew  the  street  car  had  to  run  on  its 
track;  that  his  wagon  and  the  street  car  could 
not  occupy  the  same  place  at  the  same  time,  and 
that    car    crossings    were    dangerous    places. 

The  defendant  in  error  was  corroborated  as  to 
some  facts  testified  to  by  him  by  Mr.  Meri- 
weather,  a  civil  engineer,  who  made  measurements 
and  a  map  of  the  locality  of  the  accident,  by 
Henry   Chilton    (col.),    and   by   Nelson   Hopper    (col.). 

We  may  state  here  that  .the  City  Eecorder  was 
introduced  and  proved  that  an  ordinance  at  one 
time  was  passed  by  the  city,  prohibiting  street 
cars  from  running  at  a  higher  rate  of  speed  than 
six  miles  an  hour  in  the  city,  but  this  speed 
ordinance  was  excluded  on  the  ground,  as  held  by 
the  Court,  that  it  had  been  repealed  by  a  subse^ 
qu«nt    ordinance. 

Defendant  in  error  also  proved  the  existence  of 
the    following    ordinance    passed    by    the    city: 

'^Be  it  further  ordained  that  all  of  the  cars 
run  and  operated  on  and  over  the  streets  of  .this 
city  shaU  be  provided  with  modem  and  best  im- 
proved fenders  designed  for  the  safty  of  human 
life  and  limb,  and  in  no  case  shall  any  oar 
when     operated     singly,     or     the     forward     car     when 
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two    or   more   cars    are    coupled    together,    be   operated 
and    run    on    said    streets    unless    so    provided. 

"Be  it  further  ordained  that  any  person,  com- 
pany, or  corporation*  engaged  in  operating  a  street 
car  line  in  this  city,  or  any  motorman,  conductor 
or  agent  having  control  of  the  operation  of  a  car, 
or  cars  operated  on  said  streets,  who  shall  be 
found  guilty  of  a  violation  of  any  of  the  pro- 
visions of  this  ordinance  shall  be  deemed  guilty 
of  a  misdemeanor  and  fined  not  less  than  ten 
dollars    for    each    offense." 

The  introduction  of  this  ordinance  as  evidence 
was  objected  to,  the  ground  of  objection  being 
stated,    and    the    objection    was    overruled. 

We  proceed  now  to  state  in  brief  the  substance 
of    the    evidence    offered    by    the    company. 

T.  0.  Hicks  was  the  motorman  on  the  car  that 
collided  with  the  wagon  and  team  of  the  defend- 
ant in  error,  and  E.  B.  Jones  was  the  conductor 
on  it.  Mr.  Hicks,  on  his  original  examination, 
testified  that  Lawler  Avenue  was  the  first  avenue 
north  of  Allen  Avenue,  intersecting  Royal  Street. 
That  at  the  time  of  the  accident  his  car  was 
coming  south  and  Barnett  was  coming  from  the 
east  along  Allen  Avenue;  that  he  was  just  south 
of  that  stone  building  between  Lawler  and  Allen 
Avenues  when  he  first  saw  Barnett;  that  Barnett 
was  coming  down  a  little  slant  right  east  of 
Royal    Street 
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At  this  point  in  his  orginal  examination  these 
questions    were    put    to    him:    - 

Q.  "Was  he  at  that  time  in^  Koyal  Street — I 
mean  bis  team — or  was  the  entire  team  then  in 
Allen    Avenue?" 

A.     ''It    was    in    Allen    Avenue." 

Q.     "Where    waa    he?" 

A.  "He  was  east  of  Boyal  Street  in  Allen 
Avenue." 

He  testified  that  when  he  first  saw  him  he 
rang  his  gong  at  him,  and  also  cut  off  his  cur- 
rent when  he  saw  him  coming  down  there;  that 
he  rang  his  gong  several  times  in  succession; 
that  just  after  he  crossed  Lawler  Avenue  he  rang 
his  gong  for  the  Allen  Avenue  crossing;  that  he 
did  not  then  see  Barnett;  that  after  he  crossed 
Lawler  Avenue  his  car  was  not  running  at  full 
speed;  that  nine  points  were  the  full  power  on 
these  cars,  and  his  car  was  running  at  five 
points;  that  after  crossing  Lawler  Avenue  he  did 
not  increase  the  current;  that  when  he  shut  off 
.the  current  he  was  just  south  of  that  stone  build- 
ing. That  was  when  he  first  saw  Barnett  and 
sounded  the  gong,  the  shutting  off  the  current  and 
the  sounding  of  the  gong  being  just  about  the 
same  time.  Being  asked  why  ne  shut  off  the  cur- 
rent,   he    replied: 

"I  saw  him  coming  down  with  his  team,  and 
I     saw     he     didn't    have     his    face     toward     me,     and 
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I  didn't  know  but  what  I  would  shut  oflF  the 
current  and  get  my"  car  under  control  so  as  if 
he    should    happen    not    to    see    me    I    could    stop." 

•  He  testified  in  answer  to  a  question,  that  it 
would  be  considered  that  he  had  his  car  under 
control  as  he  approached  Allen  Avenue,  and  in 
answer  to  the  next  question,  replied,  that  it  was 
under  control.  He  stated  that  when  he  first  ap- 
prehended or  anticipated  danger  he  was  just  north 
of  Allen  Avenue  crossing,  the  qorth  edge  of  Al- 
len Avenue;  that  at  the  time  Barnett's  team  was 
•c6B&ii^  down  and  was  right  near  Royal  *  Street ; 
that  his  team  had  not  quite  got  into  Royal 
Street;  that  when  he  first  anticipated  danger  he 
reversed  his  car;  that  he  did  this  in  order  to 
make  a  quick  stop — that  being  the  quickest  way 
to  stop  the  car;  that  when  he  reversed  he  did 
not  make  a  sudden  stop,  but  stopped  very  shortly; 
that  his  car  ran  about  a  full  length — ^not  over  a 
car  length — after  he  reversed;  that  when  he  re- 
versed his  car  and  tried  to  stop  it  Bamett's  team 
was  not  then  on  the  track;  that  when  he  stopped 
his  car  about  half  of  it  was  in  Allen  Avenue 
and  the  front  end  was  over  the  south  edge  of 
Allen  Avenue;  that  his  car  struck  the  left  hand 
mule — ^the  lead  mule — on  the  neck;  that  the  oar 
did  not  strike  the  wagon  so  far  as  he  knew;  that 
he  looked  to  see  that  there  was  no  signs  on  the 
ear     indicating    that    it     had     come     in     contact     with 
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the  team;  nevertheless  there  was  a  little  hair  on 
the  car  where  the  xnulee  ran  against  it;  that  this 
hair  was  on  the  left  hand  side  of  the  vestibule, 
right  at    the    entrance. 

He  further  stated  that  Barnett  never  got  h]j» 
mules  upon  the  track  to  be  in  the  attitude  of 
crossing,  with  their  hind  legs  standing  over  the 
track;  that  after  he  Grossed  Lawler  Avenue  he 
was  on  the  front  of  the  platform  at  his  con- 
troller and  break  looking  ahead  all  the  time;  that 
he  did  not  purposely,  intentionally,  or  wilfully  run 
into  and  injure  the  plaintiff;  that  after  the  accident 
he  got  off  ihe  car  and  walked  around  to  'see  what 
had  happened,  or  if  any  one  was  hit;  that  Bar- 
nett was  under  the  back  end  of  the  car,  right 
on  the  rails;  the  team  was  just  to  the  left  of 
the  front  end  of  the  car  and  the  wagon  back 
north  of  the  team  five  or  six  feet;  that  the 
car  was  tolerably  heavy;  that  they  'phoned  f<Mr  g 
doctor  to  come  and  attend  to  the  man.  Oq  his 
cross-examination  he  stated  that  he  was  familiar 
with  the  crossing,  knew  it  was  a  public  crossing; 
that  he  couldn't  say  that  it  was  overly  dangerous; 
that  whether  it  was  dangeroiis  or  not  was  owing 
to  the  circumstances.  He  knew  that  people  were 
accustomed     to     crossing    there. 

He  stated  that  he  had  been  a  motorman  on 
street  cars  going  on  three  years,  and  that  he 
didn't  know  how  many  miles  an  hour  five  points 
is.      He    stated    that    he    knew    from    the    stone    bouse 
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to  Allen  Avenue  was  down  grade.  He  stated  that 
after  he  cut  off  the  current  down  that  grade  his 
car  wasn't  making  a  high  rate  of  speed,  '  but  he 
didn't  know  the  speed;  that  he  didn't  know  how 
many  miles  an  hour  it  was  running.  He  stated 
that  as  a  matter  of  fact  that  if  he  had  put  on 
all  the  appliances  when  he  first  saw  Barnett  com- 
ing he  could  have  stopped  the  car  before  it  got 
to  Allen  Avenue,  but  that  they  were  not  supposed 
to  reverse  the  cars.  He  stated  in  answer  to  the 
next  question  that  be  didn't  know  whether  he  could 
have  stopped  it  or  not.  He  was  asked  how  far 
he  ran  "  after  he  saw  Barnett  until  he  reversed 
the  car  and  he  replied  that  he  didn't  know 
how  many  feet  it  was  from  the  south  of  the 
house  to  the  margin  of  Allen  Avenue.  He  tes- 
tified that  he  had  never  made  a  test  to  see  in 
what  distance  he  could  stop  a  car.  This  is  the 
substance  of  the  material  testimony  of  the  motor- 
man..  He  is  corroborated  in  many  material  re- 
spects    by    the    conductor. 

The  onlv  other  evidence  introduced  bv  the  com- 
pany  that  it  is  deemed  proper  to  state,  is  the 
evidence  of  one  McBroom.  He  stated  that  he 
lived     in     Jackson,     Tennessee;     that     he     had     seen 

Barnett     several     times;     that     he     had     heard     about 

• 

the  accident;  that  he  saw  Barnett  after  that  and 
had  a  conversation  with  him;  that  he  supposed 
he  was  at  home;  that  he  passed  there  and  spoke 
to    him — ^that    he    was    at    a    place    that    he    supposed 
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was  his  home.  He  was  asked  to  tell  the  jury 
what  took  place  and  what  occurred.  He  replied 
thus: 

^^ell,  when  I  passed  there  that  morning  he 
had  got  able  to  get  out  on  the  po^b  and  I 
think  the  first  I  said  was,  ^you  are  not  dead 
yet/  and  he  said,  *no,  sir,'  and  just  to  make  my 
story  plain  and  reasonable  as  possible,  I  will  try 
to  tell  in  a  few  words  how  it  came  up.  We 
had  a  custom  of  cautioning  each  other  not  to  use 
anything  when  the  boss  or  company  needed  it — ^" 
He  was  interrupted  by  counsel,  who  stated  that 
the  jury  didn't  care  anything  about  that,  don't 
tell  any  reasons  that  led  up  to  the  conversation, 
but  to  tell  what  happened,  and  then  the  witness 
stated: 

^'I  asked  him  why  it  was  he  waA  trying 
to  use  the  street  car  line  at  the  time  tibe 
car  wanted  it,  and  he  said  he  didn't  know — ^he 
had  always  been  careful,  and  had  always  tried  to 
keep  out  of  the  way,  and  just  how  it  happened 
he  was  unable  to  say,  unless  he  had  been  asleep, 
and  whether  he  meant  he  was  asleep  I  don't 
know — and  I  said  they  will  pay  you  for  your 
team,  and  he  said  I  don't  know,  they  might  say 
I  ought  to  have  been  somewhere  else — ^you  know 
how    it    is    about    a    nigger    getting    anything." 

On  cross^xamination  he  -  stated  that  this  was  a 
few    days    after    the    accident;    that    he    was    not    in 
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bed;  that  he  was  not  on  crutches;  that  he  wae 
sitting  on  a  chair;  that  he  had  nothing  against 
th6  darkey;  that  he  didn't  go  to  see  him  in 
the  interest  of  the  street  car  company;  that  his 
business  was  carpentering  when  he  was  at  work; 
that  he  hadn't  beai  at  any  regular  work;  that  he 
lived  on  King  Street;  that  he  didn't  see  the  ac- 
cident. 

Now,  with  this  evidence  we  are  prepared  to 
take    up    and    dispose    of    the    assignments    of    error. 

The  first  error  assigned  is  that  the  Court  erred 
in  permitting  the  plaintiff  below,  over  objection, 
to  introduce  al  evidence  the  purported  ordinance 
of  Jackson  relative  to  the  use  of  fenders  on 
street  cars  operated  in  the  city.  The  ground  of 
objection  to  the  introduction  of  this  ordinance  ap- 
pears to  have  been  that  from  the  proof  in  the 
case  the  ordinance  had  no  relation  to  the  facts 
in  evidence  and  could  not  be  looked  to  as  tend- 
ing to  establish  actionable  negligence  on  the  part 
of  the  company  at  the  time  of  the  accident,  be- 
cause it  appeared  that  the  plaintiff  was  not  struck 
nor  injured  by  the  car  coming  in  contact  with 
him,  as  plaintiff  was  injured  by  being  tArown  out 
of  his  wagon  on  the  ground,  and  the  failure  to 
have  a  fender  upon  the  car  at  the  time  did  not 
in  any  wise  contribute  to  the  personal  injuries  of 
Barnett,  and  again,  because  the  ordinance  only  re- 
quired the  defendant  to  *  operate  its  cars  equipped 
with    the    required    fenders,    designed    for    the    safety 
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and  protection  of  human  life,  and  did  not  require 
the  defendant  to  equip  its  cars  with  such  a  fen- 
der, designed  to  protect  live  stock  or  inanimate 
objects,  such  as  a  wagon.  In  other  words,  the 
substance  of  this  objection  is  that  although  the 
city  ordinance  required  cars  operated  on  the  streets 
of  the  cit^  to  have  the  required  fenders  for  the 
protection  and  safety  of  human  life  and  limb.  It 
could  not  apply  if  a  car  without  a  fender  ran 
into  a  buggy,  knocked  it  over  and  threw  the  oc- 
cupant on  the  street  and  injured  him,  because  the 
car  did  not  actually  strike  the  individual  in  the 
vehicle. 

This  objection  is  nicely  and  ingeniously  pat  and 
presented  by  able  counsel,  but  we  think  it  mi^t 
be  i»:operly  designated  as  somewhat  hypercritical. 
The  objection  to  the  introduction  of.  the  ordinance 
upon    the    ground    stated    is    not    well    taken. 

But  in  addition  to  this,  his  Honor,  the  trial 
Judge,    in    his    initriMluetion    to    the    jury  said : 

"If  you  find  from  the  proof  in  this  case,  by 
a  preponderance  of  the  evidence,  that  the  defend- 
ant street  railway  company  was  operating  its  cars 
at  the  time  of  the  collision  without  having  on  it 
a .  fender  as  required  by  the  city  ordinance,  that 
would  be  negligence  per  se;  but  if  you  find  the 
defendant  was  so  operating  its  car  at  the  time 
of  the  accident,  but  do  not  find  that  the  want 
of     a     fender     was     the     cause     of    the     accident,     or 
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that  the  want  of  a  fender  contributed  to  the  ac* 
cident  and  injury,  then  the  fact  that  it  was  run- 
ning without  a  fender  would  not  entitle  the  plain- 
tiflp    to    a    recovery." 

In  other  words,  his  Honor  charged  the  jury 
that  if  the  want  of  a  fender  attached  to  the  car 
did  not  in  any  way  contribute  to  the  injury,  the 
absence  of  a  fender  could  not  .  be  made  'the 
ground    of    liability    against    the    company. 

The  second  assignment  of  error  is  based  upon 
the  part  of  the  charge  just  above  quoted.  We 
think  the  charge  on  the  subject  was  all  that  the 
company  had  the  right  to  expect  on  the  subject 
of    this    ordinance. 

The  third  error  assigned  is  to  the  refusal  of 
the  judge  to  give  in  charge  to  the  jury  the  spe- 
cial   request    No.    4    presented    by    the    company. 

We  think  that  this  request  was  properly  covered 
in  the  r^ular  charge  of  the  Judge,  and  especially 
so    in    the    quotation    from    the    charge    above    copied. 

The  fourth  error^  assigned  is  directed  to  the  fol- 
lowing portion  of  the  charge  of  the  trial  Judge 
to    the    jury :  * 

"If  you  find  from  the  proof  that  the  plaintid 
was  in  his  wagon,  driving  west  on  Allen  Avenue 
in  a  slow  trot  or  pace,  and  that  he  looked  in 
both  directions  for  an  approaching  car  as  he  drove 
down    the    street,    and    that    a    high    embankment    pre- 
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vented  him  from  seeing  an  approaching  car  from 
the  north  on  Royal  Street,  and  that  he  had  his 
team  under  reasonable  control  as  he  approached 
the  crossing  on  Royal  Street;  that  as  he  entered 
the  east  margin  of  Royal  Street  that  he  looked 
both  to  the  south  and  the  north  on  said  street 
for  an  approaching  car>  and  that  just  as  he 
looked  north  his  mules  were  stepping  upon  the 
track  of  the  defendant  street  railwav,  and  he  saw 
the  car  approaching  from  the  north  at  a  hi^ 
rate  of  speed  and  in  a  few  feet  of  his  team, 
and  he  attempted  to  pull  the  team  off  the  track 
as  soon  as  he  saw  the  approaching  car,  and  you 
find  that  no  alarm  was  sounded  by  those  ■  in 
charge  of  the  car,  but  that  they  recklessly  or 
carelessly  ran  the  car  upon  and  collided  with  the 
team,  whereby  the  plaintiff  was  thrown  from  his 
wagon  and  both  he  and  his  wagon  and  team  were 
injured,  the  plaintiff  would  then  be  entitled  to  a 
recovery  for  the  injuries  done  himself,  his  wagon 
and    team/' 

We  think  there  is  no  error  in  this  part  of  the 
charge,  and  that  it  was  a  favorable  statement  to 
the  street  railway  company,  and  possibly  more  fa- 
vorable than  it  could  have  demanded  under  the 
law. 

The  fifth  error  is  directed  to  the  following  part 
of    the    charge : 

"But     if     you     find     from     the     proof     that     the 
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plaintiff,  Spencer  Barnett,  was  approaching  the 
crossing  on  Koyal  Street  as  above  set  out, 
and  yon  further  find  that  the  street  oar  coming 
from  the  north  was  under  reajaonably  good  oontrol, 
and  that  the  motorman  surveyed  the  street  ahead 
of  him  as  he  approached  the  crossing,  and 
sounded  the  gong  and  put  on  brakes,  and  that 
he  could  not  see  one  in  a  vehicle  approaching 
from  the  east  on  Allen  Street  on  account  of  a 
high  embankment,  and  that  as  soon  as  it  was  ap- 
parent to  the  motorman  that  the  plaintiff  would 
atttempt  to  cross  the  track  in  front  of  the  car, 
that  he  reversed  it  and  did  all  in  his  power  to 
prevent  the  collision,  the  plaintiff  w^ould  not  then 
be  entitled  to  any  recovery,  and  if  you  find  the 
facts  that  way,  your  verdict  should  be  for  the 
defendant." 

it  is  said  in  the  able  brief  of  ooimael  of  the 
railway  company  that  in  this  part  of  the  charge 
the  Court  undertook  to  hypothetically  state  its  con- 
tention, having  immediately  preceding  said  part  of 
his  charge  undertaken  to  state  hypothetically  the 
plaintiff's  contention,  and  that  in  thus  stating  the 
defendant's  theorv  of  the  accident,  the  Court  er- 
roneously  limited  its  right  to  a  verdict  by  requir- 
ing the  proof  to  show  that  the  motorman  put  on 
brakes  as  he  approached  the  crossing  before  he 
had    even    seen    the    plaintiff. 

It     is     further     insisted     by      the      company     under 
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this  assignment,  that  it  required  the  motorman,  be- 
fore it  would  be  relieved  of  liability,  to  have  re- 
versed his  ear  and  to  have  done  all  in  his  power 
to  prevent  a  collision,  so  soon  as  it  was  apparent 
to  the  motorman  that  the  plaintiff  would  attempt 
to  cross  the  track  in  front  of  the  car,  when  un- 
der the  law,  the  motorman  was  not  requii^  to 
have  reversed  the  car,  or  to  have  done  all  in  his 
power  to  prevent  a  collision,  nlerely  upon  it  be- 
coming apparent  that  the  plaintiff  would  attempt 
to  cross  the  track  in  front  of  the  car,  but  only 
when  it  became  apparent  that  such  attempt  of  the 
plaintiff  to  cross  the  track  made  the  danger  of  a 
collision  or  accident  imminent  and  impending.  It 
is  also'  said  that  the  charge  also  fails  to  give 
defendant  the  benefit  of  the  defense  of  any  con- 
tributory negligence  upon  the  part  of  the  plaintiff. 
We  think  this  instruction  of  the  Judge*  correctly 
stated  the  contention  of  the  defendant  and  also 
the    law     applicable    to     its    evideface     in     support    of 

its    theory. 

His    Honor,    in    his    regular    charge,    instructed    the 

jury    as    follows: 

"Under  the  law  of  this  state  neither  a  street 
railway  nor  driver  of  a  vehcile  has  a  superior 
right  at  a  street  crossing,  but  their  rights  are 
equal,  and  their  duties  the  same.  Both  are 
bound  to  exercise  reasonable  care  and  diligence  to 
prevent  a  collision,  and  each  has  a  right  to  as- 
sume   that     the    other     will     do    so     and     to     act    ac- 
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cordingly.  It  was  the  duty  of  plaintiff^  Spencer 
Barrett^  to  look  and  listen  and  to  have  his  horses 
under  reasonable  control  as  he  approached  the 
crossing,  and  it  was  also  the  duty  of  the  motor- 
man  in  charge  of  the  defendant's  car  to  survey 
the  street  ahead  of  him,  and  to  have  his  car  un- 
der reasonable  control  as  he  approached  a  cross- 
ing." 

His    Honor    further    said: 

.  ^*If  you  find  from  the  proof  that  the  plaintiff 
was  in  his  wagon  driving  west  on  Allen  Avenue 
in  a  slow  trot  or  pace,  and  that  he  looked  in 
both  directions  for  an  approaching  car  as  he  drove 
down  the  street,  and  that  a  high  embankment  pre- 
vented him  from  seeing  an  approaching  car  from 
the  north  on  Eoyal  Street,  and  that  he  had  his 
team  under  reasonable  control  as  he  approached 
the  crossing  on  Koyal  Street;  that  as  he  entered 
the  east  margin  ef  Royal  Street  that  he  looked 
both  to  the  south*  and  the  north  of  said  street 
for  an  approaching  car,  and  that  just  as  he 
looked  north  his  mules  were  stepping  upon  the 
track  of  the  defendant  street  railway,  and  he  saw 
the  car  approaching  from  the  north  at  a  high 
rat©  of  speed,  and  in  a  few  feet  of  his  team, 
and  he  attempted  to  pull  the  team  off  the  track 
as  soon  as  he  saw  the  approaching  car,  and  you 
find  that  no  alarm  was  sounded  by  those  in 
charge    of    the    car,    but    that     they     recklessly     and 
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carelessly  ran  the  car  upon  and  collided  with  the 
team,  whereby  the  plaintiff  was  thrown  "from  his 
wagon  and  both  he  and  his  wagon  and  team  were 
injured,     plaintiff     would     be    entitled     to     a  recovery."" 

Certainly,  this  was  a  fair  and  favorable  state- 
ment   of    the    law    to    the    company. 

The  seventh  assignment  is  of  some  length.  We 
think  this  request  was  in  its  legal  substance  and 
the  principal  involved,  correctly  stated  and  given 
in  the  regular  charge  of  the  Judge.  The  same 
observation  is  to  be  made  and  is  with  respect  to 
assignment  of  error  No.  7,  predicated  upon  his 
refusal  to  give  in  charge  special  request  No.  6 
of    the    company. 

We  think  also  that  special  request  No.  7  is 
covered  in  legal  substance  by  the  regular  charge, 
in  so  far  as  it  was  applicable  to  the  facts  in 
evidence.  In  addition,  this  request  did  not  accu- 
rately    state     the     law. 

Th^  same  observation  is  applicable  to  assignments 
Nos.  8,  9  and  10,  all  based  upon  special  re- 
quests presented  to  the  trial  Judge  after  his  spe- 
cial   charge. 

The  fifteenth  assignment  of  error  is  directed  to 
the  refusal  of  the  Judge  to  allow  the  following 
questions  to  be  asked  and  answered  by  the  motor- 
man: 

Q.  "I  want  to  ask  you  if  this  occurred,  and 
if    this    is    the    fact — if    at    the    time    of  .this    acci- 

39 


594  COURT  OF  CIVIL  APPEALS, 

Railway  and  Light  Co.  v.  Barnett. 

dent,  you  as  the  motorman  on  that  car  were 
coming  down  Royal  Street  there  at  a  high  rate 
of  speed,  say  fifteen,  twenty,  twenty-five,  thirty  or 
thirty-five  miles  an  hour;  that  about  the  time  you 
were  up  about  the  stone  house  the  plantiff  at 
that  time  had  driven  his  mules  upon  the  street 
car  track,  and  that  he  then  looked  and  saw  the 
approaching  car  and  tried  to  get  his  mules  off 
the  track,  and  because  he  could  not  get  them  off 
the  track  the  car  ran  into  him  and  hit  his 
wagon     or    his    mules? 

The  question  was  ruled  incompetent,  and  the 
witness    would    have    answered  "No,    sir." 

We  think  this  question  was  objectionable,  in  the 
first  place,  as  leading  and  suggestive,  and  that  it 
was  properly  ruled  out  on  this  ground.  It  was 
competent  for  the  witness  to  state  the  speed  at 
which  its  car  was  running  as  he  was  approach- 
ing Royal.  Street,  and  for  him  to  state  whether 
or  not  Bametfs  team  was  then  about  stepping 
on  the  track,  and  these  matters,  except  the  speed 
at  which  his  car  waa  going,  were  fully  detailed 
in    his    evidence    preceding    that    question.. 

We  need  not  here  in  this  opinion  repeat  and 
quote  from  the  decisions  as  to  the  law  applicable 
to  the  rights  of  a  street  car  company  at  street 
crossings.       «. 

As  said  by  our  Supreme  Court  in  the  case  of 
Citizens^  Rapid  Transit  Co.  v.  Seigrist,  96,  Tenn., 
119-126.  - 
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^'Greater  carefulness  is  legally  required  of  a 
person  crossing  a  steam  Or  commercial  railroad 
than  in  crossing  a  street  railway,  because  his 
right  is  greater  in  the  latter  case,  and  his  dan- 
ger less  than  in  the  former/'  and  as  said  by  our 
Supreme  Court,  "to  enable  a  party  to  recover  for 
injuries  received  while  passing  over  a  street  rail- 
way, he  need  not  show  absolutely  that  he  looked 
up    and    down    the    track    before    venturing    upon    it'* 

As    we    said    in    our    former    opinion: 

"An  electric  street  railroad  has  no  superior 
right  of  way  over  vehicles  at  grade  crossings  upon 
the  streets  of  a  city,  the  rights  of  each  being 
equal  at  such  crossings  and  each  must  exercise  his 
right  with  due  regard  to  the  right  of  the  other, 
and  in  such  manner  as  not  to  unduly  or  unreason- 
ably abridge  or  interfere  with  the  rights  of  the 
other.  Vehicles  may  and  the  street  car  ought  each 
to  listen  and  be  on  the  lookout  for  the  other, 
and    to    use    due    care    to    avoid    a    collision." 

It    was    further      said    in    the    Seigrist    case: 

"It  is  generally  held  that  street  railroads  have 
no  superior  right  of  way  over  vehicles  at  street 
crossings,  and  the  company  will  be  liable  for  neg- 
ligence of  its  employes  in  failing  to  have  the 
car  under  control  at  such  places,  thereby  causing 
injury  to  persons  with  vehicles;  and  the  question 
of     negligence     and     contributory     negligence     is     for 
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the    jury.       This    has    been    held    in    regard    to    elec- 
tric   cars.'' 

It    was    further    said    in    that    case: 

*^The  right  of  neither  was  superior  to  that  of 
the  other;  the  duty  of  neither  was  more  exacting 
than  that  of  the  other.  Their  rights  and  their 
duties  were  equal.  Both  were  bound  to  exercise 
reasonable  care  and  diligence  to  prevent  a  col- 
lision, and  each  was  allowed  to  assume  that  the 
other  would  do  so,  and  to  act  accordingly.  It 
was  the  duty  of  Seigrist  to  look  and  listen,  and 
to  have  his  horse  •  under  reasonable  control  as  he 
approached  the  crossing;  and  so  it  was  the  duty 
of  the  motorman  to  survey  the  highway  ahead  of 
him,  and  to  have  his  car  under  reasonable  con- 
trol as  he  approached  the  crossing.  Neither  one 
reaching  the  place  first,  would  have  been  under 
any  obligation  to  stop  and  wait  for  the  other  to 
approach  and  pass,  but  either,  in  that  situation, 
would  have  been  authorized  to  proceed'  in  his  way, 
assuming  that  the  other,  being  in  reasonable  con- 
trol of  his  vehicle,  and  otherwise  in  the  exercise 
of  ordinary  care,  as  he  should  be,  would  not  col- 
lide with  him;  and  no  mistake  that  he  might 
have  made  in  that  rightful  assumption  could  be 
charged  to  him  as  negligence,  unless  the  lack  of 
such  control  and  care  on  the  part  of  the  other 
person    as    apparent    to    him    at    the    time.       Neither 
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party,  in  such  case,  could  excuse  himself  for  go- 
ing into  obvious  danger  if  he  knew  it  was  im- 
pending." 

Now  this  is  the  law  that  was  substantially 
charged,  and,  in  fact,  accurately  charged,  by  the 
trial    Judge    in    his    general    charge    to    the    jury. 

The  plaintiff  below  testified  that  he  continually 
looked  both  north  and  south  on  Royal  Street,  and 
that  he  did  not  know  and  could  not  see  the  car 
approaching  from  the  north  to  the  south  on  Eoyal 
Street  until  he  got  out  of  Allen  Avenue,  and 
that  when  he  did,  the  car  was  some  eighty  feet 
from  him,  coming  at  an  extremely  high  rate  of 
speed.  The  conflict  in  the  testimony  was  a  mat- 
ter for  the  jury  to  settle.  We  are  inclined  to 
think  that  this  jury,  if  any  contributory  negli- 
gence, remote  in  its  nature,  could  have  been  at- 
tributed to  the  plaintiff  below,  they  mitigated  his 
damage  to  a  very  large  extent.  The  proof  shows 
without  dispute  that  the  two  mules  attached  to 
the  wagon  were  badly  damaged;  that  one  was 
worth  from  $130.00  to  $150.00,  the  other  some- 
where in  the  neighborhood  of  $120.00  to  $125.00 
and  that  after  the  accident  they  could  only  sell 
them — one  for  some  $17.00,  and  the  other  for  a 
little    over    $18.00;    so    here    was    an    actual    loss    ol 

m 

over  $200.00.  The  verdict  of  the  jury  assessed 
his  damages  for  injuries  to  the  mule^  in  the 
sum     of     $230.00,     and     that     was     about     what     the 
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proof  showed  the  damages  to  the  mules  amounted 
to.  They  allowed  him  $50.00  for  damages  to  hia 
wagon,  arid  they  allowed  him  only  $240.00  for  a 
broken  leg  and  a  bruised  head,  and  a  total  de- 
privation of  his  capacity  for  work  for  several 
months,  and  for  all  of  his  physical  suffering,  re- 
sulting from  his  injuries.  Assuming  liability  on 
the  part  of  the  railway  company,  it  gained  a 
solid    victory    in    the    smallness    of    this    verdict. 

There     is     no     error     in     the     judgment     of     the 
Court,     below,     and     it    will    be    affirmed    with    costs. 


^io» 


«>» 


STATE  OF  TENNESSEE.  599 


Railway  Co.  i\  Howard. 


SouTHBSN     Railway     Company  v.     Mbs.     Lbb 

Howard. 

1.  Master  aivd   Sebvakt.    Interstate  traffio.    Federal   employers' 

liability.    Exclusiveness. 

An  injured  seryant  who  at  the  time  of  his  injury  is  assisting  fo^ 
the  operation  of  a  train  that  is  engaged  exclusirely  In  inter- 
state traflic  must  found  his  action  against  hie  employer  upon 
the  Federal  Employers'  Liahility  Act.  In  such  case  it  is  held 
that  this  Federal  Act  is  the  exclusive  measure  of  liability. 

2.  Sahe.    Election.    Practice, 

In  the  trial  of  an  action  by  a  servant  against  his  master  for  per- 
sonal injuries  received  while  engaged  in  interstate  traffic  the 
trial  Judge  should  confine  the  plaintiff  to  his  right  of  action 
under  the  Federal  Employers'  Liability  Act,  when  it  is  clearly 
shown  that  the  servant  was  Injured  while  engaged  exclusively 
in  interstate  traffic  upon  his  employer's  railroad. 

3.  Employers'  Liabiijty  Act.    Constitutional. 

The  Federal  Employers'  Liability  Act  is,  in  the  opinion  of  the 
Court,  constitutional. 

4.  Master  and  Sisvant.    Statutory  precautions. 

The  statutory  precaution  regulations  of  the  State  of  Tennessee 
are  inapplicable  to  actions  for  personal  Injuries  brought  by 
servants  against  railroad  companies.  These .  regulations  are 
prescribed  for  the  general  public  and  not  for  the  l>enefit  of 
employes  while  engaged  in  the  service. 

5.  Same. 

An  injured  employe  of  a  railway  company  cannot  maintain  an 
action  against  his  master  for  injuries  growing  out  of  the  neg- 
ligence either  of  the  conductor  or  engineer  in  keeping  a  look- 
out ahead  for  obstructions  upon  the  track  as  required  by  our 
statutory  precautions. 
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^.  Defective  Headlight. 

A  fireman  u]>od  an  en^ne  cannot  maintain  an  action  under 
State  laws  against  his  emploj-er,  a  railroad  company,  for  in- 
juries received  by  reason  of  tlie  derailment  of  his  train, 
caused  by  the  appearance  of  a  c*ow  upon  the  track,  on  account 
of  the  defective  headlight,  w'here  he  was  well  aware  of  the 
defect  at  the  time  of  the  commencement  of  his  Journey  and 
appreciated  the  dangers  of  its  insufficiency. 


Fbom    Knox    County. 


Appeal  in  error  from  the  Circuit  Court  of 
Knox  County,  Hon.  L.  H.  Spillman,  Special 
Judge. 

JouKOLMON,  Welcker  &  Smith,  for  Plaintiff  in 
Error.  (Messrs.  J  as  B.  Wright^  Johnson  and 
Cox    also    argued    the    Federal    question      involved.) 

Pi€KLE^  Turner  &  Kennedy  for  Defendant  in 
Error. 

Mr.  Justice  Higoins  delivered  the  opinion  of 
the    Court. 

This  is  an  action  for  damages,  growing  out  of 
the  alleged  wrongful  killing  of  one  Howard. 
There  are  two  counts  in  the  declaration.  One  of 
them  is  clearly  predicated  upon  the  Federal  Em- 
ployers' Liability  Act.  The  other  is  grounded 
upon     the    laws     of    Tennessee,     and     particularly    our 
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atatutory  precautions  for  *  the  prevention  of  acci^ 
dents.  In  both  declarations,  however,  it  is  spe- 
cifically averred  that  at  the  time  Howard  met  his 
death  the  Railway  Company  was  engaged  (engag- 
ing) in  interstate  commerce.  This  was  followed 
by  a  more  specific  statement  that  Howard  was 
assisting  as  fireman  in  the  management  of  the 
freight  train  that  was  on  a  journey  from  Knox- 
ville  to  Asheville,  N.  C.  This  action  was  brou^t 
by  Mrs.  Howard  as  adminstratrix,  and  not  in  het 
right  as  widow.  She  is  alleged  in  both  counts 
of  the  declaration  that  she  and  her  children  were 
the  widow  and  next  of  kin  and  dependents  of 
the  man  who  was  killed,  and  that  they  were  en- 
titled to  any  recovery  which  the  law  permitted. 
But  in  the  second  count  the  allegations  under- 
took to  set  forth  certain  duties  owing  by  the 
Railway  Company  to  the  deceased  by  virtue  of 
the  laws  prevailing  in  the  State.  It  was  also 
averred  in  the  count  predicated  upon  our  statutes 
and  our  laws  that  the  accident  happened  in  part 
by  reason  of  the  negligence  of  the  superiors  and 
vice-principals    of    the    injured    fireman. 

The  proof  demonstrates  that  the  train  at  the 
time  of  derailment  was  on  an  interstate  trip;  that 
it  was  a  through  freight,  made  up  at  Knoxville, 
Tennessee,  and  destined  to  run  without  interruption 
and     without     stopping     for     local     freight,     to     Ashe- 

« 

ville,     N.     C.       Howard    was    on    the    engine    at    the 
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time    of    derailment    engaged    in    shoveling    ooal    and 
keeping    np    the    steam    that    propelled    the    engine. 

At  the  conclusion  of  the  proof  coun£(el  for 
plaintiff  in  error  made  a  motion  to  require  the 
defendant  in  error  to  elect  upon  which  count  she  . 
intended  to  proceed.  The  insistence  was  that  the 
Federal  Act  was  exclusive  in  this  case  and  af- 
forded the  full  measure  of  relief,  if  any,  to 
which  she  was  entitled,  and  that  it  would  be  in- 
(k)nsistent  to  submit  this  'right  of  action  and  also 
any  rights  that  might  be  claimed  under  the  State 
laws  to  the  jury  at  one  and  the  same  time. 
This  motion  was  overruled  by  the  Court.  There 
was  a  further  motion  for  peremptory  instructions 
upon  the  whole  case.  This  was  refused.  The 
jury  returned  a  verdict  for  $7,000.00,  followed  by 
judgment  for  that  amount  Upon  motion  for  a 
new  trial,  plaintiff  in  error  renewed  its  insistence 
as  to  the  exclusiveness  of  the  Federal  Act,  and 
also  insisted  that  the  Court  erred  in  declining  to 
direct  a  verdict  upon  the  count  based  on  the 
State  laws,  and  also  complained,  in  substance,  that 
the  Court  confounded  and  confused  the  jury  by 
giving  the  laws  with  respect  to  the  two  cliverse 
counts  in  charge.  This  motion  was  overruled.  In 
this  Court  numerous  errors  are  assigned.  But  we 
do    not    deem    it    necessary    to    dispose    of    more    than 

two. 

•    It     may     not     have     been     technically     correct     to 

have    made    a     motion    to    require     an     election.       It 
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might  have  been  preferable  to  have  moved  that 
plaintiff  be  confined  to  her  first  count  Bnt  we 
are  of  the  opinion  that  the  assignments  with  re- 
speet  to  the  failure  to  require  an  election,  and 
also  predicated  upon  the  failure  of  the  Court  to 
instruct  peremptorily  as  to  the  State  law  and 
other  criticisms  of  the  charge,  are  sufficient  to 
present  to  us  for  determination  a  question  of  the 
gravest,  concern,  to-wit,  that  of  the  exclusiveness 
of  the  Federal  Act,  and  the  supersession  of  the 
comimon  law  and  statutory  regulations  prevailing  in 
this  State  with  respect  to  the  relations  of  mas- 
ter and  servant  where  there  is  no  dispute  but 
that  the  master  and  the  servant,  at  the  time  of 
the  injury,  were  engaging  in  interstate  traffic.  In 
some  respects  this  question  might  be  treated  as  of 
so  grave  import  as  to  justify  independent  treat- 
ment   of    it    by    this    Court. 

On  the  22d  of  April,  1908,  the  Congress  of 
the  United  States  passed  what  is  known  as  the 
Employers'  Liability  Act  This  was  amended  April 
5,  1910.  As  thus  amended  it  constitutes  what 
might  be  termed  an  entire  and  comprehensive  regu- 
lation of  the  general  rights  and  duties  of  masters 
dnd  servants  upon  interstate  railroads  while  en- 
gaged in  interstate  traffic.  It  is  not  only  that; 
the  Act  might,  when  the  laws  as  theretofore  ad- 
ministered are  considered,  be  termed  a  revolution- 
ary legislative  provision.  It  swept  away  the  firmly 
imbedded    doctrines    or    defenses    of    contributory    neg- 
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ligence,  assumption  of  risk  as  to  violations  of 
statutory  provisions  for  servants,  ,  and  of  fellow- 
servants,  and  established  the  doctrine  of  comparative 
or  apportioned  negligence.  In  so  far  as  the  laws 
of  Tennessee  are  affected,  it  changed  the  bene- 
ficiaries by  enlargement,  but  modified  and  restricted 
the  measure  of  damages.  The  original  Act  omit- 
ted exemplary  damages,  and  also  damages  for  men- 
tal and.  physical  suffering.  It  required  that  suit 
be  instituted  by  a  personal  representative,  and  pro- 
vided, in  effect,  that  the  next  of  kin,  for  whose 
benefit  the  suit  was  to  be  brought  should  be  de- 
pendents of  the  deceased.  The  amended  Act 
somewhat  modified  the  elements  of  recovery  by 
providing  for  survival  of  the  right  of  action  which 
the  injured  servant  had  when  he  dies,  this  action 
surviving  to  his  personal  representative  for  the 
benefit  of  the  widow,  husband,  children,  parents  or 
next  of  kin  dependent  upon  him,  A  serious  ques- 
tion  as  to  the  effect  of  this  amendment  upon  the 
damages  recoverable,  not  now  to  be  determined, 
will  eventually  necessarily  arise.  Suffice  it  to  say 
that  there  are  features  that  clearly  differentiate 
the  elements  of  damages  from  those  allowable  un- 
der our  laws.  The  idea  of  dependency  under  the 
original  Act  seems  still  to  inhere.  An  important 
provision  of  this  Amendatory  Act  is  the  vesting 
of  jurisdiction  thereunder  in  the  State  Courts  con- 
currently   with    the    Federal    Courts,    coupled    with    a 
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prohibition  of  the  removal  of  a  case  brought  ^  in 
a    State    Court    to    the    Federal    Courts. 

As  can  readily  be  seen,  the  remedies  provided 
are  in  many  particulars  different  from  those  found 
in    the    laws    of    Tennessee. 

Assuming  for  the  time  being  that  this  Employ- 
ers^ Liability  Act  is  constitutional,  the  question 
presented  for  determination,  as  before  stated,  is, 
whether  it  is  the  full  measure  of  liability  where 
action  is  brought  by  a  personal  representative  for 
the  death  of  a  person  who  was  injured  while  as- 
sisting in  the  work  of  moving  an  interstate  train. 
Another  question  necessarily  involved  is  the  right 
to  join  in  a  declaration  a  count  founded  upon 
the  statute  and  one  founded  upon  the  State  laws 
when  the  averments  and  the  proof  demonstrate 
that  the  master  and  the  servant  were  engaged  ex- 
clusively at  the  time  of  the  injury  in  interstate 
traffic. 

After  much  consideration  and  a  critical  exami- 
nation of  the  Federal  cases  upon  the  subject,  we 
have  reached  the  conclusion  that  the  Federal  Act 
is  the  full  measure  of  liability  in  all  cases  com- 
ing within  its  provisions,  and  that  it  is  improper, 
confusing  and  not  permissible  to  submit  to  the 
jury  at  one  and  the  same  time  the  question  of 
liability    thereunder     and    liability    under     State    laws 

or    regulations. 

We     shall,      without     elaborate     discussion,      assume 

and     hold     that     this     Federal     Act    is    constitutional. 


H.    ' 
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The  utterances  of  the  Supreme  Court  of  the 
United  States,  and  of  several  Federal  Circuit  and 
District  Courts,  it  seems  to  us,  leave  now  no 
room  for  controversy.  That  it  is  within  the  com- 
petency of  Congress  to  legislate  with  respect  to 
the  duties  of  masters  towards  servants  while  those 
servants  are  engaged  in  operating  the  instrumen- 
talities and  agencies  of  interstate  commerce  seems 
to  be  settled.  It  is  true  that  this  question  is  now 
pending  in  the  Supreme  Court  of  the  United 
States;  but  if  we  •  are  able  to  extract  anything 
whatever  from  the  opinions  of  the  majority  and 
the  dissenting  judges  in  the  case  of  Howard  v. 
Railroad,  207  U.  S.,  52  L.  ed.,  307-8,  it  is  that 
Congress  has  the  power  to  pass  such  an  Act  as 
we  find  the  April,  1908,  Act  to  be.  It  will  be 
recalled  that  the  Howard  case  involved  the  con- 
stitutionality of  the  Employes^  Liability  Act  passed 
in  June,  1906.  It  was  declared  unconstitutional 
solely  upon  the  ground  that  it  dealt  with  intra- 
state as  well  as  interstate  conmierce..  The  Court, 
speaking  through  Mr.  Justice  White,  felt  called 
upon  to  express  its  opinion  upon  the  power  of 
Congress  to  deal  in  any  respect  with  the  relations 
of  master  and  servant  while  engaged  in  interstate 
traffic.  The  Court  were  virtually  unanimous  that 
this  power  existed.  In  the  case  of  Pierce  v. 
Van^  Dusen,  24  C.  C.  A-,  280,  it  was  held  that 
Congress  undoubtedly  could  legislate  upon  the  whole 
subject    of    the    liability    of    interstate    railroad   com- 
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panies  for  negligenoe  to  their  interstate  employes. 
This  opinion  was  delivered  by  Justice  Harlan,  and 
was  concurred  in  by  Judges  Taft  and  Lurton. 
See  also  the  cases  cited  by  Mr.  Justids  Moody 
in  his  dissenting  opinion  in  the  Howard  case, 
supra,  pages  321-824,  52  L.  ed.,  TJ.  S.  Reports. 
Granted  this  power,  and  its  exercise  in  a  com- 
prehenstive  sense  admitted,  the  adjudged  cases  un- 
doubtedly settle  the  proposition  that  where  a  ser- 
vant is  injured  while  engaged  exclusively  in  inter- 
state traffiic  upon  a  railroad,  his  remedy,  as  well 
as  that  of  his  personal  representative  in  case  of 
his  death,  is  by  an  action  founded  upon  this 
Federal  statute.  Until  the  passage  of  this  Act 
there  existed  no  doubt  of  the  power  of  the 
Courts  of  the  State  to  allow  recoveries  for  in- 
juries to  servants  engaged  in  interstate  traffic,  and 
in  so  doing  to  apply  and  extend  the  prevailing 
common  law  and  legislative  rules  in  such  cases  in 
force  in  the  State.  But  when  the  Congress  un- 
dertook to  legislate  upon  the  subject;  when  it,  as 
it  were,  appropriated  this  neutral  ground,  it  'vir- 
tually assumed  jurisdiction  to  prescribe  the  reme- 
dies and  measure  the  liabilities  to  the  exclusion 
of  any  conflicting  or  interfering  State  law,  whether 
written  or  unwritten.  This  must  be  so  in 
view     of     the     fact     that     the    most    radical     changes 

were  wrought  in  the  grounds  of  liability,  extent 
of  recovery  and  the  persons  to  whom  the  recoy- 
eries    should    go. 
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The  first  decision  of  the  Supreme  Court  of  the 
United  States  to  which  we  shall  direct  attention  is 
that  of  Wilson  v.  Blackbird  Creek  Company,  2 
Peters,  246,  which  dealt  with  the  right  of  a  State 
to  permit  a  company  to  erect  a  dam  across  a 
navigable  stream.  Chief  Justice  Marshall  stated 
that  they  would  not  feel  any  difficulty  in  holding 
that  a  State  regulation  in  conflict  with  a  Federal 
act  upon  the  same  subject  must  yield  to  the  Fed- 
eral act.  The  case  of  Prigg  v.  Pennsylvaaiia,  16 
Peters,  617,  10  L.  ed.,  1090,  dealt  with  fugitive 
slaves.  Speaking  generally,  Mr.  Justice  Story 
stated  that  if  Congress  had  the  power  under  the 
Constitution  to  regulate  any  particular  subject  and 
undertook  to  do  so,  these  Congressional  Acts  would 
necessarily  supersede  all  State  laws  and  regulations 
upon  the  particular  subject.  In  the  case  of  Oil- 
man V.  Philadelphia,  70  TJ.  S.,  713,  The  Court 
acknowledged  the  paramountcy  over  State  laws  of 
all  Congressional  Acts  constitutionally  passed;  hold- 
ing that  when  Congress  did  act  comprehensively 
within  constitutional  limits.  State  regulations  were 
superseded. 

tSimiot  V.  Davenport,  63  U.  S.,  227,  involved 
the  constitutionality  of  a  law  of  the  State  of 
Alabama  regulating  the  registration  of  steamboat 
owners.  It  was  held  that  upon  all  subjects  un- 
doubtedly committed  by  the  Constitution  to  con- 
gressional power,  the  laws  of  Congress  validly 
passed     were     supreme,     and     that      State     regulations 
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must  give  way  thereto.  In  the  case  of  Eliza 
Hail  V.  Josephine  DeCuir,  95  U.  S.,  485,  Mr* 
Justice  Clifford,  in  a  concurring  opinion,  lucidly 
stated  that  if  Congress  did  undertake  to  legislate 
upon  a  particular  subject  within  its  compentency, 
and  to  regulate  it  and  give  it  a  certain  form^ 
all  State  regulations  were  superseded  and  in  a 
manner  prohibited;  that  it  was  not  within  the 
power  of  the  State  to  modify  or  add  to  these 
provisions,  if  these  provisions  were  plenary;  that 
if  Congi*ess  did  undertake  to  legislate  in  a  com- 
prehensive manner,  it  was,  in  effect,  a  declaration 
that  no  local  legislation  or  regulation  of  the  sub- 
ject would  be  tolerated.  The  cases  of  Jos,  Smith 
v.  Alabamdj  124  U.  S.,  465,  and  Nashville,  Chat- 
tanooga i&  St.  Louis  Railway  Company  v.  Alor 
bama,  128  U.  S.,  96,  are  instructive  in  that 
in  both  cases  it  was  •  held  that  congressional 
regulations  upon  specific  features  of  interstate  com- 
merce would  supersede  all  State  regulations  upon 
the  same  subject.  In  both  cases  it  was  decided 
that  State  police  regulations  which  in  a  manner 
affected  but  did  not  interfere  with  interstate  com- 
merce were  valid  until  Congress  exercised  the  right 
to  legislate,  in  which  case  the  State  regulations 
would    be    superseded. 

The  question  involved  in  the  case  of  Ovlf,  etc. 
By.  Go.  V.  Heffley  &  Lewis,  168  U.  S.,  99,  was 
the     enforcibility     with     respect      to      interstate     ship- 
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uieih^h  of  A  penal tT  fcv  failure  to  ddiver  goods 
niM/u  Ufu^.r  of  t}ie  rate«  named  in  the  bill  of 
hAiufC.  TUf*  State  Aet  was  held  to  be  a  police 
regulation  tliat  ccmld  have  been  enforced  in  the 
aljffenoe  of  Federal  etatntes.  Bat  as  the  sobject 
of  rate  regulation  bad  been  fnlly  legifilated  upon 
hy  (youffre^n,  the  State  law  must  yield  in  all 
ca^^  growing  out  of  interstate  transacti<Mis.  The 
cfise«  of  Telegraph  Co.  v.  James,  162  U.  S.,  650; 
Ilermmglfm  v.  Georgia,  163  U.  S.,  299,  and  N. 
v.,  etc.,  V.  Nrw  York,  165,  U.  S.,  628,  all 
rc(«/>gnjz(5  and  proceed  upon  the  principle  that  local 
niaiuUiH  dealing  with  what  may  be  aptly  termed 
th(^  mfutral  ground  of  interstate  commerce  will 
have  to  yield  when  Congress  itself  assumes  the 
right  to  legislate  within  this  sphere.  The  case  of 
Held  V.  Colorado,  187  U.  S.,  138,  is  instructive 
and  informing.  It  was  there  held,  in  an  opinion 
by  JnHti(5o  Harlan,  that  whenever  Congress  under- 
took to  legislate  comprehensively  upon  any  well  de- 
linod  division  of  interstate  commerce,  the  rules 
tluiH  pnvscrllxxl  were  supreme,  and  that  State  laws 
and  n»gulntionfl  ceased  to  have  force  whether  for- 
mally abrogated  or  not  To  the  same  effect  is 
Monjan*$  Steamahip  Co.  v.  Louisianay  118  TJ. 
S,,    407. 

The  oaso  of  Sherlock  v.  Ailing,  93  U.  S.,  99, 
oalliHl  fortb  a  line  of  reasoning  by  Mr.  Justice 
Fii^ld  that  has  a  direct*  bearing  upon  the  ques- 
tion   at     iv«5s\io    in    this    case,    both    as    to    the    power 
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of  Congress  to  enact  legulations  with  respect  to 
the  liability  of  an  employer  and  also  with  respect 
to  State  regulations  and  laws^  upon  the  same  sub- 
ject. It  was  expressly  annotmoed  .  that  Congress 
had  the  power  to  regulate  the  conduct  of  persons 
engaged  in  interstate  commerce,  and  to  impose 
liability  upon  masters  for  the  torts  of  their  ser- 
yants.  Wherever  and  whenever  Congress  undertakes 
to  prescribe  the  rules  of  liability  upon  this  sub- 
jecty  in  substance,  says  the  Court,  State  authority, 
laws  and  r^nlations  are  superseded,  and  the  na- 
tional regulations  become  the  exclusive  measure  of 
liability.  It  is  several  times  repeated  in  the  opin* 
ion  that  whenever  Congress  undertakes  to  legis- 
late upon  a  subject  within  its  constitutional  prov- 
ince, State  regulations  must  yield.  Of  the  same 
tenor    and    effect    is    the    case    of    Martin    v.    Rail- 

•  road,    203    U.    S.,    284. 

Probably  the  most  explicit  declarations  of  the 
Supreme  Court  upon  this  subject  are  to  be  found 
in  two  recent  cases,  the  Tex.  Pac.  By.  Co.  v\ 
Cotton  Oil  Co.,  204  TJ.  S.,  416,  and  By.  Co.  v. 
U.  8:,  219  U.  S.,  Advance  Sheets,  272.  In  the 
former    case,    which    dealt    with    a    rate    fixed    by    a 

.carrier,  it  was  declared  that  the  Acts  passed  by 
Congress  on  the  subject  were  superior  to  and 
superseded  any  State  law  or  jurisprudence  on  the 
same  subject,  notwithstanding  a  provision  in  the 
Act  allowing  the  bringing  of  suits  at  the  com- 
mon    law     or     by     State     statute.       It     was     further 
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held  if  plaintiff's  averments  of  fact  brou^t  the 
case  within  the  Federal  r^ulations,  these  Federal 
regulations  would  have  to  be  applied,  whether  ex- 
pressly referred  to  or  not  One  of  the  conclu- 
sions to  be  drawn  from  a  dose  examination  of 
this  case  is  that  when  Congress  has  l^slated 
upon  a  subject,  no  one  can  predicate  an  action 
upon  a  State  law  that  is  out  of  harmony  with 
the  provisions  of  the  national  law.  In  the  latter 
case  the  holding  was  to  the  effect  that  when  it 
was  shown  that  the  transactions  involved  in  the 
litigation  were  exclusively  of  an  interstate  charac- 
ter, the  Acts  of  Congress  relating  to  the  subject 
were  paramount,  and  that  all  State  regulations  re- 
pugnant .  to  or  inconsistent  with  the  Congressional 
Acts    were    superseded    or    suspended. 

It  must  not  be  deduced  from  this  case  that 
State  laws  are  superseded  by  Federal  r^ulations 
when  they  are  repugnant  only.  The  rule  to  be 
extracted  is  that  when  Congress,  having  plenary 
power  over  a  subject,  legislates  fully  and  compre- 
hensively upon  it,  there  is  a  declaration  by  impli- 
cation   that    State    regulations    are    to    be    superseded. 

We  find  that  this  subject  has  been  dealt  with 
in  a  few  of  the  inferior  Federal  Courts  since  the 
passage  of  the  Act  of  April  22,  1908.  The  case 
of  Fvigham  v.  Railroad  Co.,  167  Fed.,  660,  was 
brought  in  the  United  States  Circuit  Court  of 
Arkansas.  The  pleadings  and  the  facts  developed 
that     at     the     time     of     the     accident     which     caused 
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the  death  of  an  employe,  he  was  engaged  in  in- 
terstate traffic.  The  Court  reviewed  practically  all 
the  cases  on  the  subject^  and  was  of  the  opinion  that 
this  Act  was  constitutional^  that  it  prescribed  the 
full  measure  of  liability,  and  superseded  all  the 
laws  and  statutes  of  Arkansas  with  respect  to  death 
by  wrongful  act  in  all  cases  coming  within  its 
provisions.  The  conclusion  reached  was  that  when 
a  Federal  statute  and  State  laws  operate  upon  the 
same  subject,  the  state  regulations  must  give  way. 
The  same  point  was  decided  in  the  case  of  Dew- 
berry   v.-  Ry.    Co.,    175    Fed.,    307. 

Defendant  in  error  brings  to  our  attention  the 
case  o^  Troxell  v.  Ry.  Co.,  180  Fed.  Reporter, 
871,  as  authority  for  their  contention  that  they 
had  the  right  to  declare  both  upon  the  Federal 
statute  and  the  State  regulations  and  to  go  to 
the  jury  on  each  of  their  counts.  That  case  is 
easily  distinguished  from  the  one  at  bar,  in  that 
in  the  Troxell  case  it  clearly  appeared  that  the 
injured  employe  was  at  the  time  of  the  accident 
engaged  in  both  intrastate  and  interstate  traffic. 
It  was  the  opinion  of  that  Court,  not  emphat- 
ically expressed,  however,  that  under  these  circum- 
stances the  employe  had  the  right  to  proceed  un- 
der either  law.  The  case  is  not  authority  for 
the  proposition  that  the  employe  had  the  right  to 
maintain  an  action  on  both  laws  at  one  and  the 
same    time. 
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After  reviewing  the  authorities  we  aeem  to  be 
driven  to  the  conclusion  that  when  a  servant  upon 
a  train  is  injured  while  the  train  is  making  purely 
an  interstate  trip^  he  must  predicate  his  action 
upon  the  Federal  statute  alone.  Of  this  opinion 
is  Mr.  Thornton,  in  his  work  upon  the  Employ- 
ers' Liability  Act.  This  seemed  to  be  the  pre- 
vailing and  virtually  unanimous  opinion  of  the 
Senators  who  discussed  this  Act  during  its  pen- 
dency in  Congress;  Vol.  60,  Congressional  Record, 
page    4528. 

The  combining  of  a  count  upon  this  Act  with 
counts  upon  state  laws  and  proceeding  in  a  trial 
by  jury  beget  irremediable  confusion,  where  the 
facts  clearly  bring  the  case  within  the  Federal 
Act.  It  would  be  impossible  to  instruct  the  jury 
in  the  one  case  and  in  the  other  with  respect 
to  the  half  dozen  divergencies  between  State  laws 
and  the  Federal  law.  If  a  case  of  doiibt  is  pre- 
sented as  to  whether  an  action  falls  within  the 
Federal  law  or  the  State  law,  both  might  be  pre- 
sented and  the  proof  developed  before  an  election 
is  required.  Or  if  it  be  left  in  doubt  from  the 
proof  whether  the  party  was  engaged  in  interstate 
or  intrastate  traflSc,  a  jury  might  be  instructed 
to  pass  upon  this  phase  of*  it  with  proper  in- 
structions to  do  the  one  thing  or  the  other,  ac- 
cording as  the  proof  showed  liability  under  the 
one  law  or  the  other.  But  when  as  in  this 
coming    within     the    provisions    of    the    Federal    stat- 
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ute,  this  statute  should  be  submitted  to  as  the 
supreme    and    controlling    law    of    the    land. 

This  construction,  if  approved  by  our  own  Su- 
preme Court,  and  if  there  be  no  (diange  in  the 
Federal  holdings,  will  result  in  the  founding  of 
practically  all  injuries  to  railroad  employes  upon 
this  Federal  statute.  Of  this  the  injured  em- 
ployes certainly  can  not  complain.  For  by  it  the 
right  of  action  of  nearly  every  injured  employe 
will  be  saved.  If  the  laws  as  administered  by 
the  several  States  are  continued,  a  countless  num- 
ber of  cripples  and  the  dependents  of  fatally 
wounded  employes  will  continue  to  bear  the  whole 
of  the  consequences  of  the  disasters  daily  recorded 
in  the  army  of  servants  employed  in  railway 
traffic 

We  are  not  called  upon  to  decide  absolutely  to 
what  extent  an  injured  employe  may  rely  upon 
the  failure  of  a  railway  company  engaged  in  inter- 
state traffic  to  observe  what  are  known  as  the 
statutory  precautions  of  this  State  in  so  far  as 
they  embody  common  law  features  of  negligence. 
We  do  not  think,  however,  that  in  an  action 
predicated  upon  the  Federal  statute  these  laws,  as 
statutes  made  for  the  protection  of  employes,  can 
be  relied  upon.  Whether  a  servant  of  the  rail- 
road who  fails  to  keep  a  lookout  for  obstructions 
on  the  track  or  to  stop  the  engine,  blow  the 
whistle,  etc.,  is  guilty  of  a '  failure  to  exercise  or- 
dinary   care    for    the    safety    of    a     co-employe    who 
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may  be  engaged  in  his  duties  as  fireman,  is  a 
question  of  negligence  that  might  be  submitted  to 
the  jury.  We  do  not  think  that  in  such  an 
action  the  Court  can  as  a  matter  of  law  tell  the 
jury  that  it  is  actionable  so  far  as  the  injured 
servant    is    concerned    to    fail    in    these    respects. 

iut  if  it  be  conceded  that  in  an  action  predi- 
eaied  upon  the  Federal  statute,  reference  to  these 
Jaws  as  the  measure  of  due  care  toward  the  ser- 
vant is  permissible,  the  Court  would  certainly  be 
bound  to  follow  the  construction  given  these  stat- 
utes by  the  Courts  of  this  State.  Our  Supreme 
Court  has  construed  these  statutory  precautions  as 
inapplicable  to  servants  or  to  persons  riding  on 
trains.  The  case  of  Collins  v.  Ry.,  9  Heis.,  841, 
is  brought  to  our  attention  as  holding  the  con- 
trary.  This  appears  to  be  so.  But  the  question 
was  not  discussed  and  no  reasons  are  given  for 
holding  the  statutes  applicable.  In  the  later  case 
of  Railroad  v.  Rush,  15  Lea,  145,  opinion  by 
Judge  Cooper,  it  was  held  that  these  regulations 
were  not  passed  for  the  benefit  of  the  servants 
of  the  company  engaged  in  carrying  on  the  opera- 
tions of  a  railroad.  The  case  of  Railroad  v.  Mc- 
Kenna,  7  Lea,  78,  construed  these  precautions  as 
having  reference  to  the  general  public,  and  not 
to  those  (a  passenger  in  that  case),  who  are  rid- 
ing on  trains.  The  Supreme  Court  of  Arkansas, 
in  the  recent  case  of  Fletcher  v.  Freeman-Smith 
Lumber     Co,,     135     S.     W.,     827,     held     that     their 
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statutes,  similar  to  our  own,  have  no  application 
to  a  brakeman  or  other  employe  while  assisting 
in  the  moving  of  a  train.  We  are  unable  to 
iiSsent  to  the  position  taken  that  the  fireman,  a 
part  of  whose  duty  it  is  at  times  to  keep  a 
lookout,  comes  within  the  purview  and  protection 
of  these  statutes.  While  the  cases  cited  immedi- 
ately above  are  the  only  published  ones  with  which 
we  are  familiar,  we  are  informed  that  in  a  num- 
ber of  unreported  cases  it  has  been  held  that 
these  regulations  were  not  applicable  to'  cases  in 
which  a  servant  was  suing  for  injuries  received 
while    in    the    discharge    of    his    duties. 

If  we  view  this  case  as  a  common  law  action 
as  administered  in  Tennessee,  it  strikes  us  there 
can  be  no  recovery.  The  engineer  and  the  con- 
ductor, while  the  conductor  was  in  the  cab  of 
the  engine  looking  out  on  the  track,  can  not  in 
our  opinion  be  held  otherwise  than  fellow-servants 
of  the  fireman  for  the  time  heing,  although  the 
conductor  is  ordinarily  a  vice-principal.  Under  these 
circumstances  it  appears  to  us  that  he  had  laid 
aside  his  official  robe  and  was  performing  duty  as  a 
oo-laborer  with  the  engineer  and  fireman.  With  re- 
spect to  the  headlight,  under  the  common  law  of 
Tennessee,  Howard  must  be  held  to  have  assumed 
the  risk  of  its  insufficiency,  if  shown  that  he 
was  fully  aware  of  it.  This  latter  proposition 
was  settled  in  the  case  of  Sugg  v.  Railroad,  de- 
cided   about    two    years    ago    by    the    Court    of    Civil 
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Appeals,  at  iNTafibville.  In  so  far  as  the  learned 
trial  Jud^  predicated  absolute  liability  upon  tbe 
negligence  of  the  servants  of  the  railroad  com- 
pany in  these  respects  he  was  in  error.  As  be- 
fore stated,  these  matters  might  possibly  be  oonsid- 
ered  by  the  jury  upon  the  questicm  of  negli- 
gence, not  as  required  by  statute,  but  by  the  dic- 
tates of  prudence,  within  the  Federal  requirement 
of    due    care    from    one    fellow-servant    to    another. 

It  is  earnestly  contended  that  defendant  in  er- 
ror  should  not  be  restricted  to  the  Federal  stat- 
ute, for  the  reason  that  it  might  hereafter  be  de- 
clared unconstitutional.  We  are  unable  to  forecast 
what  will  be  done  in  this  respect.  We  have  in- 
dicated  our  opinion.  But  it  seems  to  us  that  as 
learned  counsel  predicated  a  count  of  their  dec- 
laration upon  this  act  and  thereby  injected  a 
ground  of  recovery  inconsistent  with  State  regula- 
tions, it  is  too  late  to  urge  the  invalidity  of  this 
act  as  a  reason  for  the  attempt  to  preserve  a 
repugnant  right  under  the  State  law.  The  result 
of  our  deliberations  is  going  to  be  a  reversal  of 
this  case  and  a  remandment  for  a  new  trial.  Un- 
der these  circumstances  the  case  might  be  postr 
poned    until    this    Employers'    Act    is    passed    upon. 

The  charge  of  the  trial  Judge  in  this  case 
deals  principally  with  the  Federal  Act.  Never^ 
theless,  he  failed  to  eliminate  the  right  of  action 
based    upon    the    State    laws,    and    this    failure    thus 
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to    discriminate    is    evident    in    several    places    in    his 
otherwise    lucid    charge. 

Plaintiff  in  error  insists  that  peremptory  in-' 
structions  in  its  favor  upon  all  grounds  should 
have  been  granted,  and  error  is  assigned  upon  the 
failure  of  the  Court  so  to  do.  We  are  of  the 
opinion  that  the  Court,  in  so  far  as  he  treated 
this  as  an  action  under  the  Federal  Act,  was  not 
in  error  in  declining  to  grant  the  motion  for  a 
directed    verdict. 

The  case  is  reversed  and  remanded  for  a  new 
trial  not  inconsistent  with  this  opinion.  It  is  ap- 
parent  that  our  main  ground  is  a  failure  of  the 
Court  to  confine  the  defendant  in  error  strictly 
to  the  remedies  under  the  Federal  statute.  Im- 
portant and  various  questions  upon  the  construc- 
tion and  application  of  this  statute  will  arise. 
New  and  untried  methods  of  balancing  right  and 
wrong  and  weighing  mutually  negligent  acts  will 
have  to  be  put  into  execution.  These  questions 
will  be  disposed  of  by  the  Courts  as  the  require- 
ments of  the  several  cases  demand.  The  Courts 
will  be  equal  to  these  occasions,  and  will  be  able 
to  formulate  salutary  rules  for  determining  and 
measuring  the  liability  of  the  master,  and  also  the 
proportion  of  any  loss  that  must  be  charged  to 
the  servant.  Appellee  will  pay  the  costs  of  this 
Court 
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Dw    B.    Clayton    v.    Allen    Wise    et.    al. 

Writ     of     certiorari     denied      by      Supreme     Court, 
Nashville,    December    Term,    1910. 

1.  Eabkmsnt  of  Wat.    Acqvisition  hy  user. 

The  open,  notorious  and  uninterrupted  nse  of  a  right  of  way 
over  the  land  of  another  under  a  claim  of  right  for  more 
than  twenty  years  vests  an  easement  In  the  user. 

2.  Same.    Mere  threats  to  interfere  or  obstruct. 

Mere  threats  by  the  owner  of  the  servient  estate  to  obstruct  or 
interfere  with  an  easement  of  way  will  not  have  the  etfect 
of  destro3ring  the  easement  or  to  Interrupt  the  perfecting  of 
the  prescriptive  right 

8w  Samb.    Purchaser    of    servient    estate.    After    the    ea^piration 
of  twenty  years. 

Interference  with  or  objection  to  the  use  of  a  right  of  way 
by  the  purchaser  of  the  servient  estate  will  not  destroy  or  im- 
pair a  prescriptive  right  perfected  by  adverse  user  for  more 
than  twenty  ^ears  before  purchase  of  the  servient  estate  by 
the  objecting  party. 

4.  Basement  of  Way  Afpabent.    Subsequent  purchaser. 

Where  for  mwe  than  thirty  years  the  owner  of  a  large  body  of 
land  and  his  tenants  who  have  used  a  well-defined  roadway  for 
the  conveniences  and  necessities  of  the  farm  for  ingress  and 
egress  to  and  from  a  public  road,  sells  that  portion  of  the  land 
which  is  remote  from  the  public  highway,  there  is  granted  to 
the  purchaser  of  the  remote  portion  by  Implication  an  ease- 
ment of  way  across  that  portion  of  the  estate  retained,  espe- 
cially when  it  is  the  only  reasonable  and  practicable  route 
from  the  rear  portion  to  the  highway. 

6.  Abandonment  ob  Relinquishment  of  Easement. 

'  The  abandonment  of  an  easement  perfected  by  user  for  the  pre- 
scriptive period  of  twenty  years  cannot  be  Inferred  ftom  mere 
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non-user ;  nor  Is  an  abandonment  or  rellnqnlshmeDt  to  be  in- 
ferred by  a  conveyance  to  the  owner  of  the  serylent  estate 
by  the  claimant  of  a  small  strip  of  land  lying  between  two 
portions  of  the  servient  estate.  If  the  deed  of  conveyance  of 
this  amall  atrip  is  silent  as  to  the  right  of  way,  the  presmnp- 
tion  wtill  be  indulged  that  the  fee  is  conveyed  onerated  with 
the  easement  of  way. 


From    Mabshall    County. 


Appeal  from  the  Chancery  Court  of  Marshall 
County,    Hon.     W.     S.     Bbardbn,    Chancellor. 

BoBEBT    Abmbtbong    for    Complainant. 

Thomas    N.    Gbbbb    for    the    Defendants. 

Mr.  Justice  Wilson  delivered  the  opinion  of 
the    Court. 

The  bill  in  this  case  was  filed  by  complainant 
against  defendants  March  80,  1909,  to  set  up  a 
private  or  easement  right,  of  way  across  a  tract 
of  land  claimed  by  defendants,  and  to  remove  an 
obstruction  put  across  said  easement  by  the  de- 
fendants, and  to  enjoin  them  perpetually  from  in- 
terfering in  any  way  whatever  with  complainant^s 
free  use  and  enjoyment  of  said  easement  or  right 
of    way. 

The  bill  sets  out  or  avers  the  following  state 
of    facts : 
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1.  Thftt  Morgan  Clayton  owned  a  tract  of 
land  consisting  of  several  hundred  acres  in  Mar- 
shall County  several  years  prior  to'  1872,  and  that 
before  the  year  18Y2  said  Clayton  divided  said 
tract  into  two  separate  and  distinct  farms  and 
executed  deeds  thereto  to  his  nephew,  Joe  J.,  and 
son,  W.  M.  Clayton,  and  that  a  dwelling  house 
was  erected  on  each  of  said  tracts  when  divided, 
one  being  occupied  by  J.  J.  Clayton  and  the 
other  by  W.  M.  Clayton,  although  deeds  were 
not  executed  thereto  until  1872,  when,  in  fact, 
the  original  tract  had  been  divided  before  the 
civil  war,  and  that  in  pursuance  of  said  divis- 
ion W.  M.  Clayton  had  been  living  on  the  tract 
deeded  to  him  in  1872  several  years  before  the 
deed  was  executed  to  him,  claiming  it  as  his 
own. 

2.  That  the  original  tract  owned  by  Morgan 
Clayton  was  and  is  cut  by  a  public  road  run- 
ning east  and  west,  and  to  reach  the  village 
store,  the  schoolhouse,  etc.,  it  was  absolutely  neces- 
sary to  travel  said  road,  the  said  tract  being 
bounded  on  the  east  and  west  by  lands  belong- 
ing to  other  parties,  and  there  being  no  other 
road  or  outlet  over  said  farm  from  the  tract  of 
Morgan    Clayton    to    the    public    road. 

8.  That  when  Morgan  Clayton  divided  the  tract 
of  land  he  ran  a  line  east  and  west  through  the 
same,  thus  leaving  one  tract  bordering  on  the  pub- 
lic    road,     and     the     other     bounded     on     the     north 
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by  the  tract  above  mentioned,  and  that  as  a  re* 
suit  of  said  division,  the  tract  lying  south  of  the 
tract  bordering  on  the  public  road  had  no  outlet 
to  said  road  except  through  and  over  the  said 
tract  bounded  on  the  said  'public  road.  And,  in 
this  paragraph  of  the  biU,  it  is  alleged  that  W. 
M.  Clayton  went  to  live  on  the  tract  south  of 
the  one  on  the  public  road  sometime  before  the 
civil  war,  and  that  it  became  necessary  for  him, 
in  order  to  get  to  said  public  road,  to  pass 
through  or  ov6r  the  tract  bordering  on  said  road, 
and  that  he  at  once  began  and  continued  to  use 
the  right  of  way,  or  road  hereinafter  described 
in  the  bill,  and  continued  to  do  so  under  claim 
of  right  for  a  period  of  over  thirty-five  years,  and 
that  during  all  these  years  no  one  ever  ques- 
tioned his  right  to  do  so,  and  his  legal  right  to 
an  easement  over  and  through  the  said  tract 
bounded    'on     said    road. 

4.  That  August  27,  1872,  Morgan  Clayton  con- 
veyed by  deed  to  J.  J.  Clayton  that  portion  of 
his  original  tract  bordering  on  said  public  road, 
and  this  tract  in  the  record  is  designed  as  tract 
"No.  One;"  that  on  September  28,  1872,  Morgan 
Clayton  conveyed  the  other  part  of  his  original 
tract  lying  south  of  tract  "No.  One"  to  W.  M. 
Clayton,  which  is  known  in  the  record  as  tract 
"No.     Two." 

In  this  paragraph  of  the  bill  it  is  alleged  that 
at    the    time    said    conveyances    were    made,    there    ex- 
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isted  a  well  marked  and  defined  passage  to  the 
public  road  from  tract  "No.  Two"  through  and 
across  tract  "No.  One;"  that  the  same  had  been 
used  for  a  number  of  years  prior  to  1872,  and 
that  at  that  time  tract  "No.  Two"  had  no  outlet 
to  the  public  road  except  over  and  across  tract 
"No.     One." 

It  is  further  alleged  in  this  paragraph  of  the 
bill,  that  W.  M.  Clayton  owned  tract  "No.  Two" 
at  least  twenty  years  after  1872,  and  that  during 
all  this  time  he  used  the  right  of  way  over  and 
across  tract  "No.  One"  to  the  public  road ;  that  his 
said  use  was  open  and  notorious  and  under  claim 
of  right,  and  that  during  these  years  no  ob- 
jection was  made  by  the  owners  of  tract  "No. 
One,"  everybody  believing  that  tract  "No.  Two" 
was  entitled,  as  a  matter  of  law,  to  said  ease- 
ment or  right  of  way  over  tract  "No.  One"  to 
the    public    road. 

5.  That  several  years  ago  J.  J.  Clayton,  owner 
of  tract  "No.  One"  died  leaving  said  tract  to  his 
widow:    that    she    married    a    man    bv    the    name    of 

Rogers,     and     that     on     the     day     of  • — , 

18 ,  Rogers     and     wife     sold     tract     "No.       One" 

to  J.  J.  Garrett;  that  Garrett  lived  on  said  tract 
until  his  death,  which  occurred  only  a  few  weeks 
ago;  that  Garrett  left  surviving  him  three  children 
who  took  said  land  under  a  will  executed  by 
him,    and    they    are    the    defendants    to    this    bill.' 

In    this    paragraph    of    the    bill    it    is    stated    that 
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tract  "No.  Two"  embraced  about '  250  acres ;  that 
W.  M.  Clayton  subdivided  it  into  two  tracts  con- 
sisting of  94  and  110  acres;  before  said  division 
he  having  sold  about  45  acres  'to  other  parties^ 
that  upon  the  94  acre  tract  was  a  residence  that 
had  been  used  by  W.  M.  Clayton  during  all  the 
time  he  resided  on  tract  '*No.  Two;"  that  there 
was  also  a  dwelling  on  the  110  acre  tract;  that 
when  tract  "No.  Two"  was  subdivided  it  became 
necessary  for  the  110  acre  tract  to  use  the  right 
of  way  over  tract  "No.  One,"  that  being  the  only 
outlet  to  the  public  road  before  mentioned,  and 
that  the  same  was  used  for  a  public  road  ten 
years  without  any  objection  on  the  part  of  any- 
one; that  W.  M.  Clayton  sold  the  94  acre  tract 
August  20,  1894,  and  the  110  acre  tract  to  a 
party  by  the  name  of  Baird;  that  one  McGrew 
secured  it  from  Baird,  and  that*  McGrew  con- 
veyed ,  same  to  complainant  February  12,  1896. 
Deeds  showing  conveyances  were  made  exhibits  to 
the    bill. 

6.  That  in  1882  the  public  road  before  men- 
tioned was  converted  into  a  turnpike,  and  that 
upon  said  turnpike  was  located  the  neighborhood 
postoffice^  blacksmith  shop,  store,  church,  burying 
ground    and    schoolhouse. 

That  after  complainant  purchased  said  tract  "No. 
Two"  the  tenants  he  placed  thereon  used  the  said 
right    of    way     or     easement    over    tract     "No.  One" 

41 
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to  said  pike,  and  the  right  of  way  or  easement 
so  used  was  the  same  that  had  been  used  by 
W.    M    Clayton    for    over    thirty-five    years. 

It  is  alleged  *that  complainant  and  his  tenants 
contnued  to  use  said  right  of  way  until  the 
summer  of  1908,  at  which  time  J.  J.  Garrett, 
owner  of  tract  "No.  One,"  nailed  up  the  gate 
licross  said  right  of  way,  claiming  that  complain- 
ant   had    no    right    to    use    the    same. 

The  bill  further  states  in  this  paragraph  that 
the  obstruction  and  closing  of  the  right  of  way 
was  over  the  protest  of  complainant,  and  the 
charge  is  made  that  the  said  closing  was  a 
wrongful  act,  and  that  complainant  is  entitled  by 
proper  decree  of  the  Court  to  have  said  obstruc- 
tion    removed,     this     being    one     of     the     objects     of 

« 

this    bill. 

It  is  further  stated  that  complainant  tried  in 
every  way  to  induce  said  Garrett  to  remove  said 
obstruction,  and  he  refused  to  do  so,  and  that 
complainant  would  have  instituted  suit  several 
months  ago  but  for  the  fact  that  said  Garrett 
was  sick  and  affected  with  heart  trouble,  and  com- 
plainant was  afraid  that  the  bringing  of  this  suit 
would  unnecessarily  excite  him  and  perhaps  cause 
a    fatal    termination    of    his     disease. 

The  bill  further  states  that  since  the  death  of 
said  Garrett,  complainant  has  endeavored  to  get 
defendants  to  remove  said  obstruction,  and  they 
have    refused    to    do    so,    and,    hence,    complainant    is 
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forced  to  come  into  Court  to  have  his  rights  in 
the     premises    protected. 

7.  That  complainant  is  advised  that  he  is  en- 
titled by  decree  of  the  Court  to  have  his  right 
of  way  or  easement  over  tract  ^'No.  One"  set  up, 
and  that  he  be  forever  protected  in  the  use  and 
enjoyment  of  the  same;  that  he  is  advised  and 
so  charges,  that  at  the  time  Morgan  Clayton 
conveyed  tract  "No.  Two"  to  W.  M.  Clayton^ 
the  fact  that  said  tract  had  no  outlet  to  the 
public  road  except  over  tract  'TTo.  One,"  by  im- 
plication created  an  easement  over  tract  ^^o. 
One;"  that  this  easement  was  never  abandoned  or 
lost  by  W.  M.  Clayton;  that  said  easement  de- 
scended and  vested  in  the  vendees  of  W.  M. 
Clayton;  that  the  vendees  of  said  Clayton  claimed, 
used,  and  received  the  benefit  ^f  said  easement 
until  wrongfully  deprived  thereof  by  defendants 
and    their    father,    J.    J.    Garrett,    as    above    stated. 

It  is  further  insisted  in  the  bill  that  complain- 
ant by  virtue  of  the  fact  of  use  by  W.  M. 
Clayton  for  a  period  of  thirty  years  of  said  right 
of  way,  and  by  virtue  of  the  further  fact  that 
the  use  of  said  right  of  way  under  claim  of 
right  and  acquiesed  in  by  the  owners  of  tract 
"No.  One"  created  an  easement,  and  that  when 
said  Clayton  conveyed  to  complainant  he  acquired 
said    easement    or    right    of    way. 

It  is  further  alleged  that  complainant's  right 
of    way    or    easement    over    said    tract    of    land    has 
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been  perfected  by  virtue  of  seven  years'  open,  no- 
torious and  adverse  possession  and  use  of  said 
right  of  way,  and  also  by  the  statute  of  limita- 
ti<Mis. 

It  is  further  charged  that  complainant  has  an 
easement  over  tract  "No.  One"  under  and  by  the 
law  of  necessity,  and,  also  that  the  defendants  are 
now  estopped  to  deny  said  easement  over  said 
tract  of  land,  for  the  reason  that  the  parties 
under  whom  they  claim  title  recognized  the  same 
for    a    period    extending    over    thirty    yearsw 

8.  That  the  right  of  way  or  easement  daimed 
and  sought  to  be  set  up  commences  about  150 
yards  from  the  east  comer  of  defendants'  prem- 
ises, and  runs  thence  in  a  northerly  direction  for 
about  200  yards  through  the  lot  of  defendants; 
thence  about  200,  yards  to  a  creek,  and  from  the 
creek  in  a  northward  direction  about  parallel  with 
a  named  creek  to  the  comer  of  a  field  owned 
by  defendant,  and  from  the  comer  of  said  field 
in  a  northeasterly  direction  to  the  pike;  that  the 
length  of  the  easement  or  right  of  way  across 
said  premises  is  about  800  yards  and  is  about 
feet    in    width. 

It  is  charged  that  the  right  of  way  or  ease- 
ment is  clearly  defiined  and  traceable,  and  has  been 
in  constant  use  for  thirty  years  until  the  summer 
of  1908,  at  which  time,  as  before  stated,  the 
father  of  defendants  wrongfully  obstructed  the 
same. 
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It  is  further  charged,  in  this  paragraph  of  the 
bill,  that  if  complainant  is  deprived  of  said  right 
of  way  or  easement  it  would  work  a  great  hard- 
ship, and,  in  fact,  work  almost  irreparable  injury 
to  tract  ''No.  Two,"  for  the  reason  that  a  parly 
living  on  the  same  in  order  to  get  to  church, 
store,  schoolhouse,  or  almost  any  place  in  the 
neighborhood,  would  be  compelled  to  travel  a  dis- 
tance   of    iniles    to    reach    the    said    pike. 

It  is  further  charged  that  at  the  time  Garrett 
purchased  tract  *'No.  One"  the  same  was  burdened 
with  said  easement,  ~  and  that  it  would  now  be  in- 
equitable to  permit  defendants  to  close  and  destroy 
same. 

The  prayer  of  the  bill  is,  for  the  purpose  of 
settling  the  case,  sufficiently  indicated  in  the  open- 
ing   paragraph    of    this    opinion. 

Defendants  demurred  to  the  bill  on  several 
grounds,  which  upon  an  amendment  to  the  bill 
more  particularly  describing  the  land  was  over^ 
ruled.  Defendants  answered  the  bill  September  7, 
1909.  This  answer  is  of  considerable  length  and 
controverts  all  '  the  positions  taken  in  the  bill.  A 
considerable  volume  of  proof  was  taken  in  the 
case.  It  was  heard  by  Chancellor  Bearden  in 
August,    1910. 

He  held  and  decreed  that  the  equities  of  the 
bill  were  fully  met  by  the  proof,  and,  thereupon 
dismissed    the    same    with    costs. 
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Complainant  prayed  and  was  granted  an  appeal 
to    this    Court. 

The  material  facts  appearing  in  the  record  are 
substantially    these: 

Morgan  Clayton  previous  to  the  civil  war 
owned  a  large  tract  of  land  in  Marshall  County, 
and  he  divided  the  tract  into  two  separate  tracts, 
and  in  1872  he  executed  deeds  thereto  to  J.  J. 
Clayton,  his  nephew,  and  to  his  son,  W.  M. 
Clyaton. 

On    each    of    the    tracts    were    dwelling    houses. 

W.  M.  Clayton,  it  appears,  lived  on  the  parcel 
or  tract  of  land  deeded  to  him  a  number  of 
years  before  his  deed  was  executed  to  him 
in    1872. 

A  map  was  sent  up  with  the  record  which 
shows  the  outline  of  the  original  tract  and  the 
relation  of  the  tracts  into  which  it  was  divided 
to    each    other. 

By  exhibit  marked  "Map"  on  the  upper  margin 
thereof  we  make  the  same  a  part  of  this  opin- 
ion for  the  purpose  of  giving  a  visible  illustra- 
tion   of    the    locus. 

The  original  tract  of  Morgan  Clayton  before  its 
division  aforesaid  was  crossed  by  a  public  road 
running    east    and    west. 

This  public  road  was  eventually  made  a  turn- 
pike.      It    is    shown    on    the    map. 

When  the  division  of  the  original  tract  into 
two    tracts    was    made    and    before    the    deeds    were 
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executed,  there  was  a  road  used  by  W.  M.  Obiy- 
ton  in  getting  to  the  public  road,  now  the  turn- 
pike before  mentioned.  This  road  is  shown  on 
the  map,  and  was  the  only  available  or  conven- 
ient outlet  he  could  use  in  going  to  the  pike, 
and  then  to  the  nearest  postoffi^,  store,  church, 
etc.,  the  original  tract  being  surrounded  by  lands 
belonging    to    other    parties. 

This  outlet  road  from  the  W.  M.  Clayton  tract, 
called  in  the  record  and  designated  on  the  map 
tract  "No.  Two,"  across  the  J.  J.  Clayton  tract 
"No.  One,"  was  visible  and  apparent  when  Mor- 
gan Clayton,  as  before  stated,  divided  it  into  two 
tracts  and  W.  M.  Clayton  had  used  it  for  some 
years    before    the    deed    was    made    to    him. 

Under  the  situation  existing  at  the  time  of  the 
execution  of  the  deed  to  him,  he  was  entitled  to 
use  it  as  a  way  of  necessity  under  the  law,  al- 
though there  was  no  reservation  of  a  right  of 
way    across    tract    "No.    One"    in    his    deed. 

The  deed  of  J.  J.  Clayton  was  made  August 
27,  1872,  for  the  recited  consideration  of 
$7,550.00,  and  the  further  consideration  that  Mor- 
gan Clayton  and  wife  were  to  live  on  the  place 
during    life. 

The  deed  conveyed  850  acres,  and  in  it  a 
right    of    way    was    reserved. 

The  deed  to  W.  M.  Clayton  was  made  Sep- 
tember 22,  1872,  and  conveyed  some  250  acres, 
the    consideration    being    natural    love    and    affection. 
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It  is,  in  effect,  conceded  by  the  learned  counsel 
of  appellees  that,  under  the  conditions  existing  at 
the  time  of  the  division  of  the  original  Morgan 
Clayton  tract  into  the  two  tracts  mentioned,  an 
easement  way  was  reserved  over  the  J.  J.  Clay- 
ton tract,  or  tract  ^*No.  One,"  in  favor  of  the 
W.  M.  Clayton  tract,  or  tract  ''No.  Two,"  by 
implication. 

This  concession  conforms  to,  or  is  in  accordance 
with  the  law  of  this  State,  and  we  need  not 
stop  to  cite  and  quote  from  the  authorities.  J.  J. 
Clayton  sold  his  tract  to  F.  B.  Rogers  and  wife 
December  30,  1882.  J.  J.  Q-arrett  became  the 
owner  of  the  J.  J.  Clayton  tract  "No.  One" 
by  purchase  from  Rogers  and  wife  and  lived 
thereon  until  his  death,  a  short  while  before  this 
bill    was    filed. 

Defendants  own  said  tract  imder  the  will  of 
said  Garrett.  Complainant  became  the  owner  of 
tract  "No.  Two,"  the  W.  M.  Clayton  tract,  un- 
der two  purchases — one  of  94  acres  August  20, 
1894,  and  the  other  of  110  lucres  February  12, 
189«. 

It  appears  that  Wm.  M.  Clayton  conveyed  a 
part  of  his  original  tract  to  Baird,  and  in 
August,  1894,  he  conveyed  the  balance  of  his 
tract    of    94    acres    to    complainant. 

Baird  sold  the  land  he  purchased  from  W.  M. 
Clayton  to  McGrew,  and  complainant  February  12, 
1896    purchased    from    McGhrew    the    portion    of    the 
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original  Wm.  M.  Clayton  tract  McGrew  pnrchafled 
from     Baird. 

These  purchases  put  in  oomplainant  some  204 
aeres    of    the    original    Wm.    M.    Clayton    tract 

The  dwelling  house  occupied  by  Wm,  Clayton, 
while  he  owned  the  land  was  on  the  204  acres 
now  owned  by  complainant.  D.  B:  Clayton  when 
he  became  the  owner  of  the  Wm.  M.  Clayton 
tract,  owned  another  tract  adjoining  the  Wm.  H- 
Clayton  tract  south  or  southeast  of  it,  and  this 
other  tract  of  complainant  bordered  on  a  public 
road. 

After  complainant  purchased  the  Wm.  M.  Claytcm 
tract  persons  living  in  the  house  on  the  original 
Wm.  M.  Clayton  tract  could  get  to  a  place  now 
called  Ostella,  on  the  original  public  road  now  a 
turnpike  running  east  and  west  through  the  original 
Morgan  Clayton  tract,  by  a  route  or  road  not 
crossing  the  J.  J.  Clayton  tract,  now  owned  by 
defendants  imder  the  will  of  J.  J.  Garrett  The 
store,  postoffice,  schoolhouse,  church,  etc.,  are  lo- 
cated   at    or    near    Ostella. 

But  getting  to  Ostella  by  this  route  persons 
would  have  to  travel  three  miles,  less  a  few  hun- 
dred yards,  while  in  going  along  the  way  claimed 
in  the  bill,  they  would  have  to  travel  but  a 
third    or    little    over    the    above    distance. 

The  proof  shows  that  in  1888  Wm.  M.  Clay- 
ton conveyed  six  acres  of  his  original  tract  to 
J.    J.    Garrett,    and    in     1894    D.    B.     Clayton    con- 
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veyed  eleven  acres  of  the  original  Wm.  M.  day- 
ton    tract    to    said    Garrett. 

The  map  filed  as  an  exhibit  to  and  as  a  part 
of  the  opinion  shows  the  location  of  the  six  and 
eleven  acres  conveyed  as  above  stated,  and  they  do 
not  cover  or  embrace  any  part  of  the  right  of 
way    sought    to  '  be    set    up    in    the    bill. 

But  in  18M  complainant  deeded  to  J.  J.  Gar- 
rett five  acres  formerly  a  part  of  the  Wm,  M. 
Clayton  tract,  and  the  easement  or  right  of  way 
in    dispute    did    cross    this    five    acres. 

The  deed  to  •  this  five  acres  was  a  warranty 
deed  and  did  not  reserve  any  easement  of  way 
across    it. 

The  foregoing,  we  believe,  states  the  conveyances 
and  the  changes  of  the  title  up  to  the  present  cover^ 
ing  both  of  the  tracts  into  which  the  original 
Morgan    Clayton    tract    was    divided. 

Now,  the  evidence  tends  to  show,  and  we  think 
does  show  with  reasonable  certainty,  that  Wm.  M. 
Clayton  commenced  to  live  on  his  tract  known,  as 
before  stated  in  the  record,  as  tract  "No.  Two," 
before  the  late  war  between  the  States,  although, 
as  before  seen,  the  deed  from  Morgan  Clayton  to 
him    to    this    tract    was    not    executed    until    1872. 

The  evidence  further  shows  with  great  certainty, 
that  from  the  time  he  commenced  to  live  on  tract 
"No.  Two,"  he  and  his  tenants  and  vendees  used 
the  right  of  way  across  tract  "No.  One"  to  get 
to    the    public    road,    now    a    turnpike    running    east 
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and  west  across  the  original  Morgan  Clayton  tract> 
and  that  this  outlet  was  the  only  way  to  get  to 
the  public  road.  This  way,  as  now  claimed,  is 
in  all  material  respects  the  same*  as  to  location 
that  it  was  in  the  beginning  of  its  use.  It  is 
true  that,  for  a  short  distance,  it  was  deflected 
to  avoid  a  marshy  or  swampy  place  in  rainy 
weather,  and  it  is  true  that  its  entrance  on  the 
public  road  was  slightly  changed,  the  time  of  this' 
change  not  being  definitely  shown  in  the  record, 
as    we    understand    the    evidence. 

The  change  at  the  entrance  to  the  public  road 
and  the  deflection  for  a  short  distance  to  avoid 
the  swamp  or  marsh,  are  shown  on  the  map 
made    a    part    of    this    opinion. 

Now,  from  the  time!  Wm.  M.  Clayton  took 
possession  of  tract  "No.  Two"  before  the  war  be- 
tween the  States  down  to  the  date  of  the  deed 
of  his  father  to  him  in  1872,  and  thence  on 
until  he  parted  with  his  ownership  of  the  tract, 
he  and  his  tenants  uninterruptedly'  used  the  right 
of  way  in  question  in  getting  from  his  premises 
to  the  public  road  and  returning  to  them,  without 
objection. 

This  use  covered  a  period  of  some  thirty  years 
or    more. 

There  is  no  evidence  of  material  import  in  the 
record  that  Wm.  M.  Clayton,  in  so  many  words, 
said  to  Morgan  Clayton  ,that  he  claimed  this  ease- 
ment   way    as    a    matter    of    right,    or    that    he    said 
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'^  this  to  J.  J.  Clayton  after  Morgan  Clayton 
deeded    the    two    tracts    to    them. 

Neither  is  there  any  definite  evidence  in  the 
record  that  Wm.  •  M.  Clayton,  in  words,  assented  to 
the  right  as  a  matter  of  law,  or  that  oomplam- 
ant  did,  to  this  easement,  to  J.  J.  Gkrrett  or 
his    vendors. 

But  the  fact  is,  that  Wm.  M.  Clayton,  his  ten- 
ants and  vendees  oontinuously  and  interruptedly 
used  this  right  of  way  without  objection  until 
sometime  after  J.  J.  G-arrett  became  the  owner  of 
the  J.  J.  Clayton  tract  "No.  One'*  of  the  original 
Morgan  Clayton  tract,  and  its  use  was  never  ob- 
structed,    even     by     J.     J.     Gkrrett,     until     a     short 

while    before    his    death. 

Belying  upon  the  principle  that  a  permissive  use 
of  a  right  of  way  across  the  premises  of  another 
will  never,  however  long  continued,  ripen  into  a 
legal  right  to  use  the  way  against  the  will  of 
the  owner  of  the  premises,  learned  counsel  of  de* 
fendants  insists  that  complainant  recognized  that  his 
right  to  use  the  way  as  to  J.  J.  Garrett  was 
permissible,  and  that  whatever  his  antecedent  right 
to  use  the  way  may  have  been,  this  recogniticm 
changed  it  into  a  permissive  user,  and,  in  addition, 
that,  by  the  conveyance  of  the  five  acre  parcel 
across  which  the  right  of  way  ran  by  a  warranty 
deed  without  reserving  the  easement  of  way,  he 
lost  any  legal  right  to  .use  it  which  he  might 
before    have    acquired. 
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The  evidence  relied  on  to  sustain  the  first  part 
of    this    contention    is    in    substance    this: 

H.  G.  Bly,  a  witness  in  the  case^  testified  that 
in  1888,  or  1890,  somewhere  about  that  time,  he 
was  at  the  Wm.  M.  Clayton  house  and  he  and 
Clayton  were  talking;  that  he  told  witness  that  he 
would  have  to  get  after  us  fellows  to  close  the 
gates,  to  be  more  careful  about  closing  the  gates; 
that  Mr.  Q-arrett  had  threatened  to  stop  him  from 
passing  through  there;  that  he  said  if  he  does 
that,  he  would  have  to  go  through  the  D.  B. 
Clayton  place,  and  he  said  that  he  guessed,  if  he 
did,  he  could  get  a  route  out  on  their  line; 
that  they  had  talked  about  it  several  times,  and 
that  in  none  of  these  conversations  did  he  claim 
that    he    had    a    right    to    this    easement    way. 

W.  T.  Garrett,  a  witness  for  defendants,  testi- 
fied that  he  heard  a  conversation  between  his 
brother,  Jesse,  or  J.  J.  Garrett,  and  Wm.  M. 
Clayton,  in  which  his  brother  said  that  he  would 
have  to  cut  him  off,  if  he  didn't  keep  his  gates 
shut,  so  his  stock  would  stay  on  the  inside  and 
the  other  stock  on  the  outside,  and  that  Clayton 
replied:  'T[  know  you  have  the  advantage  of  me, 
and  said  he  had  done  his  best  to  keep  the  gates 
shut,"  and  that  this  conversation  occurred  eighteen, 
nineteen    or    twenty    years    ago. 

This  witness  also  stated  that  he  recently  had  a 
conversation    with    J.    M.    Clayton,    and    that    the    lat- 
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ter  said  that  his  father,  Wm.  M.  Clayton,  had 
no    right    of   may. 

This  is  the  sum  and  substance  of  the  evidence 
that  Wm.  M.  Clayton  recognized,  or  acknowledged, 
to  J.  J.  Garrett  that  his  right  to  use  the  way 
was    a    permissive    use. 

There    are    two    answers    to    this    contention. 

The  first  arises  from  the  legal  nature  of  an 
easement  of  way  as  of  right,  and  what  it  takes 
to    constitute    an    abandonment    of    it 

^^An  easement,  said  our  Supreme  Court,  is  a 
right  which  one  proprietor  has  to  some  profit, 
benefit,  or  lawful  use  out  of  or  over  the  estate 
of  another  proprietor."  Brew  v.  VanDemon,  6 
Heis.,    433-36;    Wash,     on    Eas.     and    Serv.     4. 

And  an  accruing  benefit  is  an  essential  element 
of  an  easement.  Railroad  Go.  v.  Hays,  11 
Lea,    382. 

A  mere  easement  is  distinct  from  title  to  the 
soil,  and  one  may  be  granted  without  the  other, 
and  may  exist  in  different  persons  at  the  same 
time.      Davis,    v.    R.    R.    Co.,    1    Sneed,    95. 

An  easement  of  way  may  be  acquired  by  grant, 
by  prescription,  or  by  an  adverse  user  under 
claim  of  right  for  twenty  years,  thus  raising  the 
presumption  of  a  grant,  by  operation  of  the  stat- 
ute of  limitations,  by  estoppel,  or  by  an  express 
or  implied  reservation,  by  implication,  and  perhaps 
by  other  methods.  Oarrett  v.  State,  9  Yer.,  389; 
Owathmey    v.    Stump,    2    Overton,    808-18;    Anderson 
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V.  TurhiviUe,  6  Gold.,  150^68;  Jcumigcm  v.  Mairs, 
1    Hxim.,    478-480;    Moses    v.    Sanford,    2    Lea,    656. 

It  .is  true,  that  an  owner  of  a  right  of  way 
or  other  easement  may  without  deed  abandon  his 
right  and  relieve  the  servient  estate  of  the  burden 
or  incumbrance.  Managhan  v.  Memphis  Fair  Co., 
95    Tenn.,  108. 

But  the  abandonment  must  be  evidenced  by  acts 
showing  the  intention  to  abandon,  and  mere  non- 
user    will    not    work    an    abandonment. 

!Nfon-user  must  be  .  aocomapnied  by  an  act  of  the 
owner  of  the  dominant  estate  clearly  indicating  his 
purpose  to  assert  no  further  claim,  in  order  to 
work  an  abandonment.  Boyd  v.  Hvnt,  102  Tenn., 
495,    and    authorities    cited. 

It  is  clear,  we  think,  as  a  matter  of  undoubted 
law,  that,  when  Morgan  Clayton  put  his  son,  Wm. 
M.  Clayton,  in  possession  of  what  is  known  as 
tract  ''No.  Two"  in  the  record  under  a  parol  gift 
before  the  war  between  the  States,  which  gift  he 
subsequently  confirmed  by  deed  in  1872,  there  was 
vested  by  implication  in  Wm.  M.  Clayton  a  right 
to  an  easement  of  way  over  the  balance  of  his 
tract  to  the  public  road,  and,  as  some  of  the 
cases  state,  when  he  divided  his  tract  into  two 
tracts,  one  bordering  on  the  public  road,  and  the 
other  having  no  outlet  to  the  public  road,  a  way 
of  necessity  passed  to  the  latter  over  the  former 
to  the  public  road.  Wash,  on  Easements,  8d  Ed., 
75;    Powell    v.    Ryley,    15    Lea,    153-59. 
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Undeniably,  under  the  evidence,  when  J.  J.  Gar- 
rett purchased  the  J.  J.  Clayton  tract,  tract  "No. 
One,"  as  a  part  of  the  Morgan  Clayton  tract,  the 
easement  of  ri^t  of  way  in  controversy  had  been 
in  existence  and  in  use  without  objection  by  the 
owner  of  tract  "No.  Two"  and  his  tenants  for 
over  twenty,  possibly  over  thirty  years,  and  it  was 
visible  and  apparent,  and  the  proposition  is  not 
without  ample  authority  that  under  the  facts  Gar- 
rett took  tract  "No.  One"  incumbered  with  the 
servitude  of  the  easement  of  way.  Powell  v.  Bily, 
16    Lea,    supra. 

The  fact  that  J.  J.  Garrett  never  acknowledged, 
and,  on  the  contrary,  denied  the  right  of  Wm. 
M.  Clayton  and  his  vendees  to  use  the  right  of 
way  could  not  destroy  the  pre-existing  vested  right 
to  use  it,  and,  in  our  opinion,  the  evidence  of 
witness  Bly  and  witness  H.  T.  Garrett  before 
quoted  does  not  prove  that  Wm.  M.  Clayton  aban- 
doned   his    right    to    use    it. 

Boiled  down  and  reduced  to  its  essential  pro- 
bative substance,  the  legal  effect  of  this  evidwice 
is,  that  J.  J.  Garrett  had  threatened  to  stop  up 
the  right  of  way  unless  the  gates  were  kept 
closed,  and  Clayton  said  he  supposed  he  had  the 
advantage  of  him  and  that  if  he  did  close  it, 
he    guessed    he    could    get    out    by    another    route. 

This,  in  our  opinion,  falls  far  short  of  estab- 
lishing the  proposition  that  Clayton  abandoned  any 
legal    right    he    had    to    use    the    right    of    way,    or 
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that  he  acknowledged  the  right  of  Garrett  to  dose 
the    right    of    way. 

The  only  remaining  point  of  merit  in  the  case 
and  the  one  ably  pressed  by  the  learned  counsel 
of  appellees^  is  the  question  involved  in  the  con- 
\  ( ;  ance  and  deed  by  complainant  to  Garrett  of 
the    five    acre    tract    hereinbefore    mentioned. 

As  before  stated,  the  right  of  way  in  issue 
crossed  the  five  acres,  and,  as  seen,  the  warranty 
deed  of  complainant  reserved  no  right  of  way 
across    it. 

The  facts  disclosed  by  the  record  in  connection 
with    this    conveyance    are    these: 

In  view  of  his  purchase  of  the  six  and  eleven 
parcels  of  the  Wm.  M.  Clayton  tract,  Garrett  de- 
sired to  straighten  his  line  between  his  tract  "No 
One''  and  tract  "No.  Two."  To  this  end  he 
bought  the  five  acre  parcel.  As  shown  by  the 
map,  the  gate  across  the  right  of  way  before  the 
purchase  of  the  five  acres  was  located  across  the 
right  of  way  on  the  dividing  line  of  the  two 
tracts. 

After  the  purchase  of  the  five  acres,  the  gate 
was  moved  by  Garrett  down  to  the  new  dividing 
line   between    the   two   tracts    caused    by   the    purchase 

« 

of    the  five    acres. 

Nothing  was  said  about  the  right  of  way  or 
its    surrender    or    abandonment    at    the    time. 

This    did    not,    as    we    think,    destroy    or    amount 

42 
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to  a  surrender  or  an  abandonment  of  the  right  of 
way    by    complainant. 

If  correct  in  these  views,  it  follows  that  the 
Chancellor  was  in  error  in  dismissing  the  bill^ 
and    his    decree    is    reversed. 

A  decree  will  be  entered  here  establishing  the 
right  of  complainant  to  the  right  of  way  claimed 
in  his  bill,  and  enjoining  defendants  from  ob- 
structing it,  and  removing  therefrom  any  existing 
obstructions    except    gates    across    it. 

Defendants  will  pay  the  costs,  for  which  execu- 
tion   will    issue. 
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Henry     Spebey    et    al.^    v.  Mayor    and    City 

OouNOiii,    Nabhyille. 

Writ     of     certiorari     denied     by     Supreme     Court, 
December    Term,    1910. 

Municipal  Bonds.    Elections.    Special  and  general. 

By  legislative  and  charter  proyisions  tbe  mayor  and  city  coun- 
cil of  Nashyille  were  autborlssed  to  fornmlate  and  submit  to 
popular  vote  the  question  of  issuing  sewer  bonds.  This  ques- 
tioD  could  be  submitted  at  a  special  election  called  for  that 
purpose,  or  at  a  general  city  election,  at  the  option  of  the 
Board  of  Mayor  and  Oity  Council.  It  was  provided  that  if  a 
mfiijorlty  of  the  voters  voting  at  an  election  so  called  favored 
the  bond  issue,  tbe  officials  should  proceed  to  carry  the  propo- 
sition into  effect.  The  mayor  and  aldermen  determined  to 
submit  the  bond  issue  at  a  general  city  election,  but  provided 
that  it  should  be  voted  upon  under  a  distinct  heading  on  the 
ballot  a(>propriateIy  worded.  At  the  election  so  arranged  a 
majority. of  those  who  participated  in  the  bond  issue  question 
voted  in  fftvor  of  the  proposition;  but  the  number  of  votes 
cast  for  the  bond  issue  were  less  than  a  majority  of  all  the 
the  votes  cast  at  the  election  as  a  whole.  Held,  that  the 
proposition  to  issue  bonds  carried;  that  a  majority  of  those 
voting  on  the  one  proposition  controlled,  although  less  than  a 
majority  of  all  the  ballots  cast;  and  that  the  determination 
to  submit  the  issue  at  a  general  election  did  not  effect  a 
change  of  the  election  conten^lated  from  a  special  to  a  gen- 
eral election. 


From    Davidson    County. 

Appealed    from    the    Chancery    Court    of    Davidson 
County,    Jno.    Allison^    Chancellor. 


644  COURT  OF  CIVIL  APPEALS, 

Sperry  v.  Mayor  and  City  Council. 

9 

Q-ATE8  Thbuston,  Je.,  and  Wm.  Humb,  Jb.,  for 
Complainants. 

Albebt  E.  Ewing,  E.  J.  Smith  and  F.  M. 
Gababd    for    Defendants. 

« 

Me.  Justice  Wilson  delivered  the  opinion  of 
the    Court. 

The  bill  in  this  case  was  filed  June  30,  1910, 
by  complainants  as  residents  and  tax  payers  of 
Nashville  to  enjoin  the  Mayor  and  City  Council 
of  the  city  from  issuing  and  selling  $600,000 
"Trunk  Sewer  Bonds"  of  the  city  on  the  ground 
that  the  officials  of  the  city  had  not  been  legally 
authorized  to  issue  and  negotiate  a  sale,  of  the 
same. 

The  bill  avers,  in  brief,  that,  under  an  Act  of 
the  Legislature  of  the  State  passed  and  approved 
May  1,  1909,  the  Mayor  and  Recorder  of  Nash- 
ville were  empowered  to  execute  and  negotiate 
$500,000  coupon  bonds  of  the  city,  the  bonds  to 
bear  date  January  1,  1910,  and  mature  in  thirty 
years,  and  bear  interest  at  the  rate  of  4  2-1  per 
cent  per  annum,  payable  semi-annually  on  the  Ist 
day  of  January  and  July  each  year,  the  bonds 
to  be  known  as  "Trunk  Sewer  Bonds,"  the  pro- 
ceeds of  their  sale  to  be  used  alone  for  the  pur^ 
pose  of  constructing  "Trunk  Sewers"  in  the  city 
by"  the    municipal    authorities. 
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2.  That  the  Finance  Committee  and  the  Re- 
corder of  the  city  were  appointed  and  directed  to 
contract  for  the  printing  and  negotiating  a  sale  of 
the  bonds^  and  to  this  end  to  receive  bids  for 
the  bonds,  but  to  sell  or  exchange  no  bond  for 
less    than    its    face    or    par    value. 

3.  That  the  ordinance  of  the  city  authorizing 
the  issuance  of  said  bonds  was  to  be  submitted 
to  the  qualified  voters  of  the  city  at  the  general 
election  held  October  14,  1909,  subject  to  the  pro- 
visions of  law  governing  such  elections,  the  ballot 
used  at  the  said  election  bearing  thereon  the  names 
of  the  candidates  for  the  several  city  o£B[cials,  and 
on    the    same    ballot    the      following: 

"Shall  the  city  of  Nashville  issue  $500,000  of 
its  bohds  to  be  used  for  the  purpose  of  construct- 
ing trunk  sewers  by  the  corporate  authorities  of 
the    city    of    Nashville? 

"  'f  o  b/ 

"  *A  O  A  I  N  S  t/ 

^'AU  voters  favoring  the  issuance  of  said  bonds 
vote  ^for'  and  those  opposed  to  the  issuance  of 
said    bonds    'against' " 

That  if  a  majority  of  the  qualified  voters  of 
the  city  voting  in  said  election  vote  "for,"  then 
the  bonds  were  to  be  issued,  but  if  a  majority 
vote    "against,"    the    bonds    were    not    to    be    issued. 

4.  That  an  election  was  held  in  the  city  on 
the    day    above    stated,    it    being    the    regular    biennial 
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election  for  city  officers,  and  also  upon  the  ques- 
tion proposed  in  the  ordinance  passed  by  the  City 
Council  September  10,  1909,  relative  to  the  issue 
of    $500,000  bonds    before    mentioned. 

It  is  averred  that  the  largest  vote  cast  in  this 
election  was  9,691 ;  that  only  5,988  votes  were 
cast  on  the  bond  proposition,  3,909  being  for  the 
proposition  and  2,079  against  it,  and  the  conten- 
tion of  the  bill  is,  that  a  majority  of  the  quali- 
fied voters  did  not  vote  at  the  election  for  the 
issuance  of  the  bonds,  and,  hence,  under  the  Act 
of  the  Legislature  of  May  1,  1909,  authorizing 
the  city  to  issue  said  bonds  upon  the  approval 
of  a  majority  of  the  qualified  voters  voting  at 
said    election,    the    bonds    should    not    be    issued. 

5.  That  notwithstanding  these  facts,  the  city  au- 
thorities are  preparing  to  print  and  negotiate  a 
sale  of  the  bonds  over  the  protest  of  com- 
plainants. 

The    prayer    of    the    bill    is    as    above    indicated. 

The  issuance  of  process  and  the  writ  of  in- 
junction were  waived  by  the  city  and  it  entered 
its    appearance. 

The    city    demurred    and    answered. 

The  substance  of  its  defense  is,  that  the  issu- 
ance of  the  bonds  in  question  was  authorized  by 
the  proper  vote  of  the  voters  of  the  city  at  the 
election  referred  to  in  the  bill  held  in  conformity 
to  the  enabling  Act  of  the  Legislature.  In  other 
words,    its    position    was    and    is,    that    all    that    was 
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necessary  to  authorize  the  issuance  of  the  bonds 
was  that  a  majority  of  the  vqters  voting  on  the 
bond    proposition    should    vote    for    their    issuance. 

The  Chancellor  July  1,  1910,  sustained  the  con- 
tention of  complainants^  overruled  the  demurrer  of 
the  city,  and  perpetually  enjoined  the  city  authori- 
ties, their  agents  and  servants  from  issuing  the 
bonds,  or  any  part  of  same,  and  taxed  the  city 
with    the    costs. 

It    appealed    to    this    Court. 

It    assigns    seven    formal    errors. 

Keduced  to  their  legal  substance,  they  all  go  to 
the  proposition  that  the  Chancellor  was  in  error  in 
holding  that,  under  the  charter  of  the  city  and 
the  enabling  Act  of  the  Legislature,  the  city  was 
not  authorized  to  issue  the  bonds  in  question  be;* 
cause  a  majority  of  the  votes  cast  at  the  election 
for  city  officers  at  the  election  held  October  14, 
1909,  was  not  cast  for  the  proposition  of  their 
issuance,  when  he  should  have  held  that  a  mar 
jority  of  the  votes  cast  on  the  proposition  at  said 
election  for  their  issuance  authorized  the  city  to 
issue    and    sell    them. 

It  is  thus  seen  that  the  question  for  decision 
is  one  of  law  and  is  embraced  in  a  narrow  com- 
pass. 

Its  correct  determination  depends  upon  a  proper 
construction  of  the  city  charter,  or  its  provisions 
bearing    upon    the    issuance    of    the    bonds    by    it,    and 
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the  enabling  Act  of  the  Legislature  of  May  1, 
1909. 

The  only  provision  of  the  city"  charter  necessary 
to  be  stated  in  deciding  this  case  is  section  19. 
It    is    as    follows: 

Sbc.  19. — **Every  ordinance  involving  the  grant- 
ij^>  by  the  city,  of  any  franchise  or  amendment 
to  existing  franchises,  for  the  supply  of  light  or 
ivater,  for  the  lease  or  sale  of  any  public  utility, 
for  the  exemption  of  any  quasi  public  corporation 
from  the  duties  imposed  upon  it  by  its  charter, 
or  by  the  law  of  the  land,  or  by  involving  the 
granting  by  the  city  of  any  right  of  way  over, 
through  or  under  the  streets,  alleys,  avenues,  or 
property,  to  any  street  railroad,  telephone,  '  tele- 
graph, gas,  electric  light,  or  other  companies,  or 
the  issuance  of  any  bonds  (except  bonds  issued  for 
the  purpose  of  funding  outstanding  bonds,  which 
shall  not  be  funded  except  at  the  same  rate  or 
k  lower  rate  of  interest),  must  be  submitted  to 
the  qualified  voters  of  such  city  at  a  special  elec- 
tion to  be  called  for  that  purpose;  provided,  that 
such  ordinance  or  ordinances  may  be  submitted  to 
the  qualified  voters  at  the  general  election;  and, 
provided,  further,  that  no  such  special  election 
shall  be  called  within  six  months  after  a  special 
or  general  election,  except  for  the  purpose  of  au- 
thorizing the  issuance  of  bonds  for  street  or  sewer 
purposes,  which  election  may  be  held  at  any  time, 
iand    upon    such    notice    as    the    City    Council    by    or- 
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dinance  may  direct;  and,  provided,  further,  that 
nothing  in  this  isection  shall  prevent  the  City 
Council,  by  a  vote  of  three-fourths  of  its  mem- 
bers, in  cities  controlled  by  this  Act,  from  per- 
mitting  telephone,  telegraph,  street  railway,  electric 
light  or  gas  companies,  in  existence  at  the  time 
of  the  passage  of  this  Act,  and  that  may  here- 
after be  created  and  obtain  franchises  in  accord- 
ance with  the  provisions  of  this  Act,  from  erect- 
ing additional  poles  and  running  additional  wires, 
or  laying  additional  pipes,  or  extending  their  lines, 
in  such  cities,  without  an  affirmative  vote  of  the 
qualified  voters.  If  the  majority  of  the  qualified 
voters  voting  in  such  an  election  vote  in  favor 
of  such  an  ordinance,  the  same  shall  become  a 
law;  provided,  that  the  expenses  of  all  such  spe- 
cial elections  shall  be  paid  by  the  person  or  cor- 
poration in  whose  behalf  said  election  shall  have 
been  called;  provided,  further,  that  heating  com- 
panies and  corporations  using  steam,  or  other  meth- 
ods of  heating,  in  cities  controlled  by  the  terms 
of  the  Act,  which  have  already  a  frandiise  from 
said  cities,  to  lay  mains  and  conduits  for  the  pur- 
pose of  conveying  heat  by  steam,  or  other  meth- 
ods of  heating,  through  the  streets,  alleys,  thorough- 
fares, squares,  bridges,  viaducts,  public  grounds,  and 
places  of  such  city,  shall,  by  a  majority  vote  of 
the  City  Council  of  such  cities,  without  submis- 
sion to  the  people,  be  allowed  the  privilege  of 
selling,    leasing,    or    renting,    for    any    length    of    time 
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within  the  terms  of  their  franchise,  any  unused 
or  unoccupied  part  or  parts,  space  or  spaces,  pOT- 
tion  or  portions,  of  said  mains  and  conduits  not 
employed  in  or  essential  to  their  business,  to  any 
other  person,  firm,  or  corporation  desiring  the  use 
thereof,  as  a  receptacle  for  wires,  pipes  and  other 
lawful    purposes-" 

The  only  section  of  the  enabling  Act  of  the 
Legislature  of  May  1,  1909,  bearing  upon  the 
matter    in    hand    is    section    4.      It    is    as    follows: 

Sec.  4. — "5e  it  further  enacted.  That  none  of 
the  bonds  herein  above  authorized  shall  be  issued 
for  any  purpose  without  the  passage  of  an  ordi- 
nance through  the  City  Council,  approved  by  the 
Mayor,  specifying  the  purpose  for  which  said  bonds 
are  asked  to  be  issued,  and,  directing  an  election 
to  be  held  by  the  qualified  voters  of  the  city  of 
Nashville  voting  ^for'  or  'against'  the  issuance  of 
said  .  bonds,  as  provided  by  the  charter  of  said 
city,  said  election .  to  be  held  in  conformity  with 
said  charter,  and  under  the  general  election  laws 
controlling  the  holding  of  elections  in  the  city  of 
Nashville." 

'*In  pursuance  of  the  requirements  of  the  section 
above  quoted,  the  Mayor  and  City  Council  of 
Nashville  duly  passed  an  ordinance,  the  sixth  sec- 
tion   of    which    is    as    follows: 

Sec.  6. — *'Be  it  further  enacted.  That  this  ordi- 
nance shall  be  submitted  to  the  qualified  voters 
ol    the    city    at  'the    general    election    to    be    held    on 
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the  14th  day  of  October,  1909,  subject  to  the 
provisioiiB  of  the  law  governing  such  elections.  At 
said  election  a  ballot  shall  be  provided  having 
thereon  the  following  inscription :  ^Shall  the  city 
of  Nashville  issue  $600,000.00  of  its  bonds  to  be 
used  for  the  purpose  of  constructing  trunk  sewers, 
by  the  corporate  authorities  of  the  city  of  Nash- 
ville? 

"  'v  o  b/ 

"'against/ 

"All  voters  favoring  the  issuance  of  said  bonds 
shall  vote  *for^  and  those  opposed  to  the  issuance 
of  said  bonds  shall  vote  ^against.'  If  a  majority 
of  the  qualified  voters  of  the  city  of  Nashville 
voting  in  said  election  shall  vote  'for,'  then  said 
bonds  shall  be.  issued,  but  if  a  majority  of  such 
qualified  voters  vote  'against,'  then  said  bonds  shall 
not    be    issued.' " 

At  said  election  held  under  the  ordinance,  Octo- 
ber 14,  1909,  city  officials  running  for  certain 
municipal  offices  were  voted  for  and  the  candidate 
getting  the  largest  vote  received  9,691,  while  only 
5,988  votes  were  cast  on  the  bond  proposition, 
3,909  being  for  the  issuance  of  the  bonds  and 
2,079    against    their    issuance. 

This     brings     us     squarely     to     the     legal     question' 
involved. 

As  seen,  the  question  under  the  law  as  applied 
to    the    facts    is:      "Did    it    require    a      majority    of 


652  COURT  OF  CIVIL  APPEALS, 

Sperry  t;.  Mayor  and  City  Council. 

all  the  votes  cast  for  a  city  officer  receiving  the 
largest  number  of  votes  at  the  election  stated,  or 
only  a  majority  of  the  votes  polled  at  said  eleo- 
tion  ^for'  and  'against*  the  proposition  to  issue 
the    bonds    to    authorize    their    issuance    by    the    city?" 

The  case  was  most  ably  and  forcibly  presented 
in  oral  argument  by  the  young  solicitors  represent^ 
ing  the  complainants.  In.  addition,  they  have  fur- 
nished each  member  of  the  Court  with  an  able 
and  elaborate  printed  brief  in  support  of  their 
contention. 

The  case  was  also  ably  presented  by  lie  attor- 
neys representing  the  city  and  its  contention;  that 
it  had  the  right  to  issue  the  bonds,  and  they, 
in  addition,  furnished  us  with  a  full  and  ex- 
haustive   printed    brief. 

Both  litigants  have  referred  us  to  numerous 
cases  from  other  states  and  to  the  text  writers  on 
the  subject,  as  well  as  to  our  own  cases  bearing 
more  or  less  directly  and  by  analogy  upon  the 
question    in    issue. 

If,  therefore,  we  go  amiss  in  the  decision  of 
the  case,  it  will  not  be  attributable  to  any  want 
of  diligence,  industry  and  research  on  the  part  of 
coimsel. 

We  have  examined  most  of  the  authorities  re- 
ferred to  by  counsel,  but  it  is  not  to  be  ex- 
pected that  in  the  limits  of  an  opinion  we  will 
refer  to,  quote  from,  and  comment  upon  them, 
and     attempt     to      show     wherein      they      conflict     or 
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agree  with  each  other,  and  to  present  at  any 
length  our  reasons  for  approving  some  and  disap- 
proving   others. 

External  or  fordgn  authorities,  however  ably  rea- 
soned, can  give  us  but  little  aid,  unless  based 
upon  a  municipal  charter  and  an  enabling  legisla- 
tive Act  legally  similar  to  the  charter  and  legis- 
lative   Act    of    this    State    before    us    in    this    case. 

The  authorities  on  the  general  question  or  sub- 
ject involved  would  apparently  appear  to  be  in 
conflict,  but  this  conflict,  in  most  of  the  cases, 
when  they  are  analyzed  and  confined  strictly  to  the 
statutes  or  municipal  charters  being  construed  will 
be  found,  we  believe,  to  disappear  wholly,  or  in 
part    at    least. 

It  was  conceded  in  argument  by  the  able  young 
solicitors  of  complainants,  as  we  understood  them, 
that,  if  the  city  had  called  a  special  .and  sepa- 
rate election  for  the  qualified  voters  of  the  city 
to  vote  upon  the  question  of  the  issue  or  non- 
issue  of  these  sewer  bonds,  and  a  majority  voting 
had  voted  for  their  issuance,  the  city  would 
thereby  have  been  authorized  to  issue  them,  al- 
though a  majority  of  the  qualified  voters  of  the 
cjty    had    not    voted    at    the    election. 

The  concession  is  in  accord  with  the  law  gov- 
erning   the    subject. 

It  will  be  admitted,  we  presume,  that  it  is 
competent  for  the  Legislature,  no  constitutional  pro- 
vision   in    the    way,    to    place    such    restrictions    upon 
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municipalities  created  bj  it  respecting  the  issuance 
of  interest-bearing,  negotable  bonds  as  in  its  wis- 
dom   it    deems    proper. 

It  can  provide  that  no  bonds  shall  be  issued 
by  the  municipality  except  authorized  by  a  vote 
of  the  majority  of  all  the  qualified  voters  of  flie 
municipality  at  a  special  election  called  for  the  pur- 
pose, or  at  a  general  and  regular  election  for  the 
election  of  its  municipal  ofiicers,  or  it  can  provide 
for  the  issuance  of  bonds  at  a  special  or  general 
election,  if  sanctioned  or  approved  by  majority 
voting    for    their    issuance. 

These  general  propositions  of  law  are  not  dis- 
puted and  we  need  not  stop  to  cite  authorities  in 
their    support. 

Under  section  19  of  the  charter  of  Nashville — 
the  referendum  clause  of  the  charter  as  it  is 
called — before  it  could  issue  the  bonds  before  us, 
it  was  required  by  ordinance  to  submit  the  ques- 
tion of  their  issuance  to  its  qualified  voters  at  a 
special  election  to  be  called  for  that  purpose,  or 
it  might  submit  the  question  to  its  qualified  voters 
at  a  general  election  held  in  the  city,  and  as  to 
the  issuance  of  bonds  for  street  or  sewer-  pur- 
poses, the  election  might  be  called  and  held  at 
any  time  upon  such  notice  as  its  City  Council 
by    ordinance    might    direct. 

This  section  of  the  charter,  also,  provides  that 
a  majority  of  the  qualified  voters  voting  in  such 
election    for    the    ordinance    adopts    it    and    makes    it 
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the  law,  the  expenses  of  all  special  elections  being 
paid  by  the  parties  or  corporation  in  whose  inter- 
est   such    election    was    called; 

The  enabling  Act  of  the  Legislature  is  in  legal 
accord  with  this  provision  of  the  city  charter.  It 
authorizes  the  issuance  of  these  bonds  upon  the 
approval  by  the  qualified  voters  of  an  ordinance 
adopted  by  the  City  Coulicil  approved  by  the 
Mayor^    at    an    election    held    for    the    purpose. 

In  short,  under  the  charter  and  under  the  en- 
abling Act  of  the  Legislature,  it  was  competent 
for  the  city  to  submit  the  ordinance  authorizing 
it  to  issue  these  bonds  to  the  qualified  voters  of 
the  city,  either  at  a  separate  special  election  or 
at    a    general    election    held    in    the    city. 

The  fundamental  predicate  of  the  argument  of 
counsel  of  complainants  is,  that,  inasmuch  as  the 
city  submitted  the  ordinance  providing  for  the  is- 
suance of  the  bonds  to  its  qualified  voters  at  a 
general  election  held  for  the  election  of  its  of- 
ficials, its  adoption  depended  upon  its  receiving  a 
majority  of  the  votes  cast  for  the  candidate  for 
a  city  office  receiving  the  largest  number  of  votes 
at     the    election. 

It  is  needless  to  say  to  the  acute  counsel  of 
complainants,  that  this  predicate,  or  argument,  as- 
sumes   the    vital    and    precise    question    in    the    case. 

It  assumes,  as  a  matter  of  law,  it  appears  to 
us,  that  an  election  by  the  qualified  voters  on  a 
proposition    for    the    issue    of    bonds    cannot    be    held 
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at  the  same  time  and  bv  the  same  election  of- 
ficers  that  the  6ity  officials  are  elected.  We  are 
of  opinion  that  this  assumption  is  not  warranted 
by    the    sound    weight    of  .legal    authority. 

In  determining  or  passing  upon  this  phase  or 
feature  of  the  case,  we  do  not  deem  it  necessary 
to  go  into  a  discussion  of  what  a  ^^general  elec- 
tion"   means    under    our    Code. 

With  respect  to  the  question  before  us,  it  need 
only  be  said,  as  before  suggested,  that  the  proper 
interpretation  of  a  statute  requiring  a  majority 
vote  on  a  given  subject  is  a  matter  of  statutory 
construction,  and  where  special  propositions  are  sub- 
mitted to  a  vote  of  the  qualified  voters  under 
statutes,  we  find  Courts  in  the  same  jurisdiction 
holding  that  a  majority  of  the  votes  cast  on  the 
question  of  the  proposition  itself  is  sufficient,  and 
the  same  count  holding  that  a  majority  of  all  the 
votes  polled  at  the  election  is  essential  to  the 
adoption    of    the    proposition. 

This  apparent,  not  real,  variance  in  the  decis- 
ions for  the  most  part,  as  before  stated,  arises 
on  account  of  difference  in  the  language  of  con- 
stitutional or  statutory  provisions  under  review  by 
the  Courts.  15  Cyc,  390;  Stebbens  v.  Judge, 
etc.,    108    Mich.,    696. 

The  general  current  of  authority  is,  that,  in  the 
absence  of  a  constitutional  or  statute  provision  to 
the  contrary,  where  a  proposition  in  order  to  be 
carried     must     receive     a     majority     of     the     qualified 
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voters  at  an  election^  it  will  in  law  be  considered 
as  carried  if  it  receive  a  majority  of  the  votes 
cast  at  the  election.  It  does  not  require  for  its 
adoption,  in  the  instance  stated,  a  majority  of  the 
qualified  voters  entitled  to  vote  at  the  election. 
jB.  R.  Co.  v.  Davidson  Go.  Ct.,  1  Sneed,  637; 
Carroll    Co.    v.    8mitK    HI   'TJ.  S.,    556. 

We  observe,  in  this  connection,  that  the  cases 
of  Cocke  V.  Oooch,  5  Heis.,  Bovidm  v.  Lochhart, 
1  Lea,  195,  and  Braden  v.  Stump,  16  Lea,  581, 
are    not    in    conflict    with    the    role    above    annoimoed. 

These  cases  dealt  with  a  constitutional  provision 
that  demanded  the  affirmative  vote  of  a  stated  ma- 
jority   of    all    the    qualified    voters    entitled    to    vote, 

9 

whether  a  large  number  of  such  voters  partici- 
pated   in    the    election'  or    abstained    from    doing    so. 

We  could  cite  authorities  in  large  numbers  to 
the  effect,  that,  in  the  absence  of  a  constitutional 
or  statutory  requirement,  a  "majority  of  the  quali- 
fied voters"  means  a  majority  of  such  voters  going 
to    the    poUs    and    voting. 

But  we  need  not  go  out  of  this  State  for 
cases.  B.  R.  v.  Davidson  Co.,  1  Sneed,  supra; 
Lawrence    v.    Ingersol    et    al.,    88    Tenn.,    52. 

We  think  the  contention  or  argument  of  counsel 
of  complainants  carries  another  assumption,  not  sus- 
tained by  the  sound  weight  and  reason  of  the  au- 
thorities. 

*This  assumption  is,  that  because  the  bond  is- 
sue    proposition     was     submitted     to     the     people,     or 

43 


688  COURT  OF  CIVIL  APPEALS, 

Speiry  v.  Mayor  and  City  Ooniicil. 

rather  the  qualified  voters,  at  the  election  held  for 
the  election  of  city  officials,  the  election,  as  to 
the  bond  proposition,  was,  as  a  matter  of  abso- 
ItLte  law,  not  a  special  election  as  to  the  propo- 
sition. 

It  is  to  be  remembered,  in  this  connection,  that 
the  city  was  authorized  to  submit  the  proposition 
either    at    a    special    or    a    general    election. 

Mr.  Abbott  in  his  work  on  the  Law  of  Munici- 
pal Corporations,  Vol.  I,  p.  439,  thus  states  the 
rule    on    this    subject: 

"The  affirmative  vote  necessary  to  the  authority 
secured  at  an  election'  for  an  issue  of  nef^tiable 
bonds  may  be  determined  either  in  the  constitu- 
tion or  general  statutes  of  the  State,  or  the  spe- 
cial authority  providing  for  'the  issuue  >oi  bonds 
and    calling    the    election. 

'The  greater  number  of  authorities  hold  that, 
unless  required  by  law,  the  prescribed  proportion 
of  the  legal  voters  necessary  to  carry  the  question 
need  not  be  of  the  total  number  registered  or 
qualified  voters,  but  such  propcnrtion  of  those  who 
actually  voted  at  the  election,  and  upon  the  qye9^ 
tion  submitted,  '  namely,  the  issue  of  negotiable 
bonds." 

In  the  recent  treatise  of  Mr.  Simonton  on  Mu- 
nicipal   Bonds,    p.    96,    it    is    said: 

"It  would  seem  that  a  majority  of  those  voting 
on  the  particular  subject  should  be  sufficient  to 
carry    it,    upon    the    same    principle    that    a    majority 
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vote  on  any  proposition  is  sufficient,  because  all 
have  an  opportunity  to  vote,  and  those  who  do 
not  choose  to  avail  themselves  of  the  opportunity 
should  be  held  to  assent  to  the  expressed  will  of 
the    majority    of    those    who    do." 

Mr.  Page  in  his  work  on  Contracts,  in  effect, 
announces  similar  views;  and  he  seems  to  hold 
that,  when  a  given  proposition  is  before  the  peo- 
ple and  they  voted  on  it  at  a  general  election, 
and  no  statute  or  constitutional  provision  controls, 
a  majority  of  those  voting  on  the  given  proposi- 
tion, if  voting  for  it,  carries  it.  Page  on  Con- 
tracts,   Vol.    2,    p.     1627. 

In  a  note  to  the  case  of  22  L.  R.  A.  (new 
series),    478,    we    find    tEe    rule    thus    stated: 

"It.  has  been  held  that  when  it  is  contem- 
plated by  statute  that  a  propositicm  may  be  sub- 
mitted at  either  a  general  or  special  election,  the 
fact  that  for  convenience  it  is  submitted  at  the 
former  does  not  alter  its  character  as  a  special 
election,  and,  therefore,  a  majority  only  of  the 
votes  cast  on  the  special  question^  although  less 
than    those    cast    for    officials,    is    sufficient." 

Again  *it  is  said:  "Where  it  is  provided  that 
a  special  proposition  must  receive  a  majority  of 
the  votes  cast,  or  of  the  electors  voting  at  an 
election  to  be  held  for  the  purpose,  all  that  is 
necessary  is  that  it  receive  that  proportion  of  the 
votes  cast  Itereon,  although  les%  than  the  number 
cast     at     the    general     election.       The     fact     that     an 
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option  exists  to  submit  a  special  question  at 
either  a  general  or  special  election  is  not  consid- 
ered in  a  number  of  cases,  which  hold  that  a 
majority  of  all  the  votes  cast  at  the  general  elec- 
tion is  essential  to  the  adoption  of  such  ques- 
tion.'* 

See  also,  to  the  same  effect,  in  principle,  Note 
to  Exparte  Owens,  121  Am.  St.  Rep.^  67;  the 
old  case  Oldknow  v.  Wainwrigkt,  2  Burr,  1017; 
People  ex  rel.  v.  Chute,  50  N.  Y.,  461.  We 
could    cite    other    authorities. 

While  authorities  announcing  a  contrary  or  dif- 
ferent rule  exist,  a  number  of  which  are  cited 
and  commented  on  in  the  learned  brief  of  coun- 
sel for  complainants,  we  believe  the  weight  of  au- 
thority and  reason  supports  the  view  we  have 
herein    expressed. 

Our  conclusion  is  fortified  bv  what  we  learn 
has  be^n  the  uniform  construction  of  the  charter 
of  Nashville,  and  similar  enabling  le^slative  Acts 
bearing  upon  the  issue  by  the  city  of  negotiable 
bonds,  by  the  municipal  authorities  whose  duty  it 
was    to    interpret    and    carry    out    such    statutes. 

While  this  contemporaneous  construction  is  not 
binding  upon  us,  it  is,  or  should  be,  of  some  per- 
suasive force.  Am.  and  Eng.  Ency.  of  Law,  Vol. 
26,  pp.  633-4. ;  Lewis'  Sutherland  on  Statutory 
Con.,    Vol.     2,    Sec.    474. 

If  correct  in  the  views  herein  expressed,  it  fol- 
lows,    that     the     decree     of     the     learned     Chancellor 
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sustaining    the    bill    and    overruling    the    demurrer    of 

the    city    is    erroneous    and    must    be  reversed. 

A     decree     will     be     entered     here  sustaining     the 

demurrer  and  dismissing  the  bill,  and  dissolving 
the    injunction. 

Complainants  and  their  surety  on  tlieir  prosecu- 
tion    bond     will     pay    the     costs. 
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the  defendant  was  ejected  from  the  premises  and 
possession  thereof  given  to  plaintiff  on  the  fourth 
day    of    August,     1909. 

The  case  came  on  for  trial  and  was  heard  in 
the  Circuit  Court  on  the  appeal^  at  its  January 
term,  1910,  on  March  16,  1910,  and  was  tried  by 
the  Court  without  a  jury.  At  the  trial  of  the 
case  in  the  Circuit  Court  possession  of  the  prem- 
ises was  awarded  to  the  plaintiff.  Defendant 
moved  the  Court  for  a  new  trial,  which  motion 
was  by  the  Court  overruled,  and  an  appeal  to 
this  Court  was  prayed  and  granted,  and  the  case 
is  now  before  this  Court  on  appeal  in  the  na- 
ture of  a  writ  of  error.  Appellant  has  filed  ths 
following    assignments    of    error: 

I. 

That  there  is  no  evidence  to  support  the  find- 
ings   and    judgment    of    the    Court. 

11. 

That  the  verdict  is  contrary  to  the  law  and 
the    evidence. 

The  record  discloses  that  Hugh  A.  Banks  is  the 
owner  of  the  property  in  controversy,  and  that  on 
the  sixth  day  of  April,  1906,  the  said  Hugh  A. 
Banks  entered  into  a  lease  contract  with  one  O. 
J.  Eead  for  the  lease  of  said  premises  from  the 
first  day  of  September,  1906,  until  the  thirty-first 
day    of    August,     1911,    under    the    terms    of    which 
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the  said  Hugh  A.  Banks  contracted  and  agreed 
to  keep  the  said  O.  J.  Bead  in  peaceable  pos- 
session of  the  premises  during  the  term  of  the 
lease,  unless  default  of  payment  of  rent,  or  other 
conditions  of  the  lease  contract  be  made.  It  ap- 
pears from  this  lease  contract  entered  into  the 
said  O.  J.  Bead,  the  lessee,  agreed  to  pay  tQ 
the  said  Hugh  A.  Banks,  the  lessor,  the  sum  of 
$9,060.00,  payable  monthly  in  advance  of  sixty 
installments,  for  which  sixty  promisory  notes  of 
even  date  of  the  lease  contract  were  executed  by 
the  lessee  to  the  lessor.  This  lease  contract  car- 
ried numerous  provisions  and  conditions.  It  ap- 
pears that  on  the  date  of  the  execution  of  the 
above  lease  on  said  premises  that  a  second  agree- 
ment or  contract  was  entered  into,  which  is  re- 
ferred to  in  the  record  as  exhibit  **B."  This 
agreement  or  contract  was  between  the  Tennessee 
Brewing  Company,  party  of  the  first  part,  O.  J. 
Beed,  party  of  the  second  part,  and  Hugh  A. 
Banks,  party  of  the  third  part,  and  by  its  pro- 
visions the  Tennessee  Brewing  Company  agreed  to 
become  surety  on  the  sixty  notes  executed  by  O. 
J.  Beed  to  Hugh  A.  Banks,  aggregating  $9,060.00, 
mentioned  in  the  contract  of  lease,  above  referred 
to.  This  contract  further  provided  that  the  said 
Hugh  A.  Banks  demands  security  for  the  prompt 
payment  of  said  notes,  and  that  the  said  O.  J. 
Bead,  for  the  consideration  set  out  in  the  con- 
tract,    has     prevailed     upon     said     Tennessee     Brewing 
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Company  to  become  surety  for  the  prompt  pay- 
ment of  said  notes,  and  the  Tennessee  Brewing 
Company,  by  the  terms  of  this  contract,  in  con- 
sideration of  .  the  premises  therein  recited,  bound 
and  obligated  itself  to  pay  any  and  all  of  said 
notes  as  they  become  due,  upon  notice  to  it  that 
any  one  of  them  had  not  been  paid  within  five 
days  after  maturity,  provided  that  such  notice  be 
given  within  thirty  days  after  such  note  was  due 
and  payable.  The  contract  further  provided  that 
the  user,  for  the  consideration  of  the  security 
given  by  said  Tennesseee  Brewing  Company,  binds 
and  obligates  himself,-  that  he  will  during  the 
term  of  said  lease  '  operate  a  saloon  as  part  of 
said  premises,  and  that  he  will  purchase  all  beer 
to  be  used  upon  said  premises  from  the  Tennes- 
see Brewing  Company,  at  the  prevailing  market 
price,  for  cash,  and  as  much  of  the  bottle  beer 
of  said  Tennessee  Brewing  Company  as  the  de- 
mands of  *  his  trade  will  permit.  This  contract 
further  provides  that  in  the  event  of  the  failure 
of  Bead  to  pay  any  of  said  notes  within,  five 
days  after  maturity,  t<^ther  with  any  amount  due 
said  Tennessee  Brewing  Company  for  beer  fur- 
nished up  to  date  of  the  maturity  of  such  note, 
or  if  he  should  fail  to  operate  a  saloon  and  pur- 
chase beer  as  therein  agreed,  that  such  failure,  at 
the  option  of  the  Tennessee  Brewing  Company, 
should  operate  as  an  immediate  transfer  to  the 
Tennessee    Brewing    Company,    of    all    the    rights    and 
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interests  of  said  Eead  in  and  to  said  lease.  The 
said  Hugh  A.  Banks  signed  the  said  agreement 
for  the  purpose  of  signifying  his  consent  to  the 
same,  and  in  the  event  of  transfer  of  the  lease 
to  said  Tennessee  Brewing  Company,  '  for  any  of 
the  causes  therein  stipulated,  said  Banks  agreed 
therein  that  said  Tennessee  Brewing  Company  may 
sublet  to  any  first-class  tenant,  subject  to  his  ap- 
proval. 

The  record  further  shows  that  default  was  made 
by  the  said  Read  in  the  performance  of  certain 
of  the  conditions  of  the  contract  above  referred 
to,  and  that  under  an  unlawful  detainer  proceed- 
ing,  and  by  agreement  with  Bead,  the  possession 
of  the  premises  above  set  forth  were  turned  over 
to  the  Tennessee  Brewing  Company  on  the  14th 
day  of  November,  1907,  an  instrument  being 
signed  by  O.  J.  Bead  on  that  date  setting  forth 
and  referring  to  the  provisions  of  the  contract 
above  referred  to  and  in  appropriate  terms  trans- 
ferred   the    said    lease    contract 

The  above  facts  have  been  referred  to  in  this 
opinion  for  the  reason,  first,  to  show  the  right 
of  the  Tennessee  Brewing  Company  in  the  prem- 
ises in  controversy,  and  for  the  farther  reas<m 
that  certain  of  the  conditions  above  referred  to 
have  some  effect  upon  the  questions  involved  in 
this    case. 

On    the    29th    day    of    November,    1907,    the    Ten- 
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nessee  Brewing  Company,  plaintiff,  entered  into  a 
lease    contract    with    defendant,    Barrasso. 

The  instrument  was  signed  by  the  Tennessee 
Brewing  Company,  by  its  secretary,  J.  B.  Schorr, 
Fred  A.  Barrasso  and  Hugh  A.  Banks,  and  didy 
acknowledged    before    a    Notary    Public 

It  further  appears  from  the  record  that  the 
note  for  rent  of  the  above  premises  for  the 
month  of  April,  1909,  was  not  paid  when  the 
same  became  due  and  payable,  and  at  the  re- 
quest of  defendant  an  extension  of  time  was  given 
for  the  payment  of  the  April  rent,  and  that 
plaintiff  accepted  a  renewal  note  therefor,  dated 
April  19,  1909,  and  due  sixty  days  after  date. 
It  also  appears  that  the  note  for  May,  1909, 
rent  was  not  paid  when  due,  and  that  on  May 
6th  defendant  was  notified  that  unless  the  note 
was  paid  by  the  Saturday  following,  that  suit  for 
possession  would  be  instituted.  It  also  appears 
that  in  June,  the  defendant  gave  a  check  in  part 
payment  for  rent  due  for  $125.00,  which  check 
was  turned  down  by  the  bank  for  lack  of  funds, 
and  defendant  notified  that  unless  he  made  im- 
mediate settlement,  suit  for  possession  would  be 
instituted.  It  also  appears  that  the  note  falling 
due  on  July  1,  1909,  was  not  paid  when  due, 
whereupon  the  plaintiff  instructed  its  attorney  to 
proceed  to  get  possession  of  the  premises,  but  that 
on  July  15,  1909,  the  defendant  settled  the  rent 
note    up    to    the    first    of    August,    1909,    except    the 
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sixty  day  note  for  the  April  payment.  It  ap- 
pears that  on  July  15,  1909,  the  defendant,  Bar- 
rasso, paid  to  the  Tennessee  Brewing  Company,  or 
rather  its  attorney,  F.  Zimmerman,  the  sum  of 
$160.00,  for  which  a  receipt  was  given  as  fol- 
lows: 

"July    15,    1909. 
"Recieved     from     Mr.     Barrasso     one    himdred     and 
sixty    dollars,    part    payment    July    rent. 

"Tennessbb    Brewing    Co., 
"F.    Zinmierman." 

It  appears  from  the  record  that  this  payment 
of  one  hundred  and  sixty  dollars,  made  on  '  July 
15,  settled  for  all  the  rents  due  on  the  premises 
up  to  August  1,  1909,  except  the  April  rent 
note,  which  had  been  renewed  on  April  19,  .  and 
that  the  said  April  renewal  note  had  not  been 
paid,  but  that  judgment  had  been  taken  on  the 
same.  This  renewal  rent  note,  executed  on  April 
19,  1909,  was  endorsed  by  Mr.  Barrasso's  father 
and  mother,  and  when  suit  was  brought  on  the 
same  against  the  maker,  Barrasso,  and  the  sureties 
thereon,  defendant's  mother  pleaded  her  coverture  to 
the  action,  and  judgment  was  rendered  against  de- 
fendant  and  his  father,  which  judgment  has  not 
been    satisfied. 

It  is  insisted  by  plaintiff  that  plaintiff  had  two 
grounds  upon  which  to  sustain  his  action  against 
defendant    for    unlawful     detainer;     first,     because    of 
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the  non-payment  of  tlie  rent,  according  to  the 
terms  of  the  lease  contract,  and,  second,  because  of 
the  failure  of  the  defendant  to  operate  the  saloon, 
and  to  sell  the  beer  manufactured  by  plaintiff  ac- 
cording to  the  terms  and  conditions  of  the  lease 
contract,    under    which    he    held    the    premises. 

It  is  insisted  by  defendant  that  the  acceptance 
by  plaintiff  of  the  rent  note  of  April  19,  1909, 
due  sixty  days,  with  sureties  thereon,  operated  as  a 
waiver  by  plaintiff  to  exercise  his  option  to  ter- 
minate the  lease  on  that  ground,  and  We  think 
that  the  defendant  is  right  in  this  contention.  It 
is  true  that  default  had  been  made  by  defendant 
in  the  payment  of  the  April  rent  note,  and  it 
is  also  true  that  it  was  one  of  the  conditions 
by  which  the  lease  contract  could  be  terminated 
at  the  option  of  plaintiff,  had  he  have  seen  proper 
to  have  exercised  his  option  right  when  the  de- 
fault was  made,  but  the  acceptance  by  the  plain- 
tiff of  the  renewal  note  on  April  19,  with  sure- 
ties thereon,  operated  as  a  waiver  of  this  default. 
It  is  well  settled  that  the  acceptance  of  subse- 
quent rents  shall  constitute  a  waiver  •  of  a  prior 
cause  of  forfeiture.  In  AUen  v.  Dent,  4  Lea, 
pp.     676-8,    the    Court    said: 

"A  lease,  under  which  rent  is  payable  at  inter^ 
vals  during  the  term,  and  which  provides  that  if 
the  lessee  fails  to  pay  the  rent  as  stipulated,  it 
is  to  be  terminated  and  at  an  end,  is  not  for- 
feited   by    such    failure    to    pay,    unless    the    Icsaof, 
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by  soB^e  affinnative  act,  insists  upon  the  condition 
— such  as  a  prompt  re-entry,  with  such  putpose — 
after  demand  of  the  rent;  a  failure  to  do  so 
during  the  term,  and  recognition  of  the  lessee's 
right,  after  the  failjire  to  perform  the  conditions, 
would    always    be    treated    as    a    waiver/' 

"Forfeitures  are  not  favored  in  law,  and  when 
a  forfeiture  is  once  waived,  the  Court  will  not 
assist,  it."      Insurance    v.    Biggs,    8    Bax.,    p.    568. 

In  this  case  it  is  insisted  by  defendant,  that 
not  only  did  the  plaintiff  not  insist  upon  the 
conditions  in  the  lease  providing  for  forfeiture 
upon  failure  to  pay  the  rent  note  at  its  maturity, 
but  it  actually  extended  the  time  of  payment  of 
said  April  rent,  accepted  a  new  note  therefor, 
and  recognized  the  defendant's  rights  thereafter, 
and     collected     the    rents     subsequently     accruing. 

We  think  that  the  extension  of  the  time  of  the 
payment  of  the  April  rent,  the  acceptance  of  the 
new  note  therefor,  and  the  continuation  of  plain- 
tiff to  collect  subsequently  accruing  rents  did  oper- 
ate as  a  waiver  of  its  right  to  re-enter  for  the 
breach. 

It  is  also  insisted  by  plaintiff  that  the  failure 
to  pay  the  rent  note  for  May,  1909,  according 
to  the  terms  and  conditions  of  the  lease  contract 
operated  as  a  forfeiture  at  the  option  of  plain- 
tiff, and  for  which  forfeiture  the  plaintiff  wonld 
be  entitled  to  re-enter.  This  contention  we  do  not 
agree    to,    because    it  .  appears    that    after    the    failure 
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to  meet  these  rent  notes  promptly,  but  before  the 
institution  of  the  proceedings  to  dispossesB  the 
plaintiff  accepted  the  rents,  which  acceptance  oper^ 
rated    as    a    waiver. 

At  twelve  o'clock  p.m.,  June  80,  1909,  the  de- 
fendant, Barrasso,  discontinued  the  operation  of  the 
saloon,  and  discontinued  the  sale  of  plaintiff's  beer, 
because  the  prohibition  law  passed  by  the  Greneral 
Assembly  at  the  session  of  1909,  made  it  un- 
lawful. It  is  insisted  in  this  case  by  plaintiff 
that  the  condition  in  the  lease  contract,  that  the 
defendant  should  operate  a  saloon  in  said  premises 
and  sell  the  beer  of  plaintiff,  was  a  material 
part  of  the  consideration  moving  from  defendant  to 
plaintiff  for  the  lease  of  said  premises,  and  that 
a  failure  to  carry  out  that  provision  by  defend- 
ant should  operate  as  a  forfeiture  of  the  lease, 
entitling  the  plaintiff  at  its  option  to  terminate 
the  lease  and  to  re-enter  and  take  possession  of 
the  premises.  It  is  insisted,  however,  by  defendant, 
that  he  did  operate  the  saloon,  and  did  sell  the 
beer  of  plaintiff  in  said  premises,  until  it  was 
made  unlawful  to  continue  to  do  so;  that  he  con- 
tinued to  operate  the  saloon  and  to  sell  the  beer 
of  plaintiff  until  the  hour  of  twelve  o'clock  on 
June  30,  1909,  at  which  time  the  prohibition  law 
went  into  effect,  and  that  he  discontinued  the  op- 
eration of  the  saloon  and  the  sale  of  plaintiff's 
beer    because    of    the    law    prohibiting    his    continua- 
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tion  to  carry  out  these  conditions  in  the  lease 
contract. 

We  are  of  the  opinion^  and  so  hold,  that  the 
conditions  set  forth  in  the  contract,  whereby  the 
defendant  should  operate  a  saloon  and  sell  the 
beer  of  plaintiff,  was  a  material  part  of  the  con- 
sideration moving  defendant  to  plaintiff,  and  '  that 
the  fact  that  this  was  made  two  specific  grounds 
for  forfeiture,  without  any  words  limiting  these 
two  conditions  as  grounds  for  forfeiture,  when 
breached  by  the  defendant,  would  entitle  the  plain- 
tiff   to    terminate    the    lease    at    its    option. 

It  is  insisted  by  defendant  that  he  could  not 
be  required  to  carry  out  that,  provision  of  the 
lease  contract,  and  to  operate  a  saloon  and  sell 
beer,  since  the  same  would  be  in  violation  of 
law.  It  is  undoubtedly  true  that  the  defendant 
could  not  be  required  by  contract  to  conduct  any 
business  in  violation  of  law,  and  it  is  undoubtedly 
ture  that  as  the  building  in  question  had  been 
leased  to  defendant  for  saloon  purposes  prior  to 
the  passage  of  the  law  prohibiting  said  business, 
extending  beyond  the  date  on  which  the  prohibi- 
tion law  became  effectual,  that  the  defendant 
would  not  be  required  to  continue  the  business, 
but  would  have  the  right  to  surrender  the  pos- 
session of  the  building  to  the  owner  and  terminate 
his  liability  for  rents  thereon,  and  that  no  action 
could'   be    maintained    by    the    owner    to    collect    rent 
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for  the  unexpired  term  of  the  contract.  In  the 
case  of  Heart  v.  East  Tennessee  Brewing  Co.,  13 
Gates,    pp.    69-70-71,    our    Supreme    Court    held: 

"There  was  no  error  in  the  action  of  the 
Chancellor.  When  the  contract  was  made,  the 
purpose  for  which  the  property  was  leased — the 
sale  of  intoxicating  liquors  in  Ejioxville  was  law- 
ful, and  the  lease  valid  and  enforcible.  After- 
wards, November  1,  1907,  that  purpose  was  made 
unlawful  by  the  Acts  of  the  Greneral  Assembly, 
above  referred  to,  and  thus  by  operation  of  law 
the  lease  became  and  is  void  and  imenforcible  at 
the    instance    of    either    party." 

In  the  above  case  the  complainant  had  leased 
a  certain  house  and  lot,  situated  in  Knoxville, 
Tennessee,  and  owned  by  him,  to '  the  defendant 
for  a  term  of  eight  years,  to'  be  used  as  a  sa- 
loon, or  place  for  the  sale  of  intoxicating  liquors, 
as  expressed  in  a  written  lease,  that  day  made 
and  executed  by  both  parties.  •  The  defendant  en- 
tered into  possession  of  the  property,  and  paid 
the  rent  contracted  for  to  November  1,  1907,  but 
after  that  declined  to  further  use  it  or  pay  any 
rent,  and  the  complainant  brought  suit  to  collect 
the  rent  accruing  since  November  1,  1907.  In 
that  case  the  Chancellor  sustained  a  demurrer  to 
the  bill  on  the  ground  that  the  sale  of  intoxicat- 
ing liquors  had  been  made  unlawful,  and  was  pro- 
hibited, in  the  city  of  Knoxville  from  and  after 
November    1,    1907,    and,    therefore,    the    purpose    for 


STATE  OF  TENNESSEE.  675 

Barrasso  v.  Brewing  Ck>. 

which  the  lease  was  made  was  from  that  time 
illegal,  and  the  contract  void  and  unenforcible. 
The  action  of  the  Chancellor  in  sustaining  the 
demurrer  to  the  bill  for  the  reasons  stated  was 
affirmed  by  the .  Supreme  Court.  (Heart  v.  Brew- 
ing   Co.,    supra.) 

We  have  been  cited  to  some  cases  holding  that 
where  the  lease  provides  that  the  premises  are  to 
be  used  for  the  sale  of  liquors,  the  enactment 
of  the  prohibition  law  does  not  avoid  the  con- 
tract. 'But  in  all  these  cases,  that  we  have  had 
an  opportunity  of  examining,  the  Court  mentions 
specifically  that  if  the  parties  intended  to  provide 
for  a  cancellation  of  the  contract  on  any  such 
contingencies,  they  had  a  right  to,  and  should 
have  so  stipulated  in  the  contract,  which,  if  done, 
would  be  valid  and  binding.  In  the  case  of 
Houston  Ice  &  Brewing  Co.  v.  Keenan,  99  Tex., 
79,  88  S.  W.,  187,  it  was  held  that  a  lease  of 
premises  for  a  term,  to  begin  at  a  future  date, 
restricting  the  use  thereof  for  saloon  purposes 
only,  is  not  terminated  by  the  adoption  before 
the  beginning  of  the  term  of  local  prohibition  so 
as  absolve  the  lessee  from  liability  for  rent.  The 
Court  stated  in  that  case:  **That  as  the  local 
option  law  was  in  existence  when  the  lease  was 
entered  into  the  lessee  knew  that  the  use  of  the 
demised  premises  might  become  illegal,  and,  *in 
order  to  relieve  himself  from  liability  in  that 
event,    he    should    have    stipulated    therefor."      Again, 
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in  San  Antonio  Brewing  Association  v.  Brents^  30 
Tex.  Civ.  App.,.  443,  88  S.  W.,  638,  the  Court 
held  "that  an  existing  lease  of  premises  used  for 
saloon  purposes  was  not  terminated  by  the  subse- 
quent adoption  of  local  prohibition,  the  Court 
placed  its  decision  upon  the  ground  that  the  lease 
did  not  restrict  the  lessee  from  using  the  premises 
for  any  other  purpose;  however,  the  Court  inti- 
mated that  had  the  lease  been  such  as  to  deny 
the  right  to  use  the  premises  for  any  other  pur- 
pose,  a  different  question  would  have  been  pre- 
sented."     L.    R.    A.    K    S.,    19,    965. 

Counsel  for  defendant  very  earnestly  insists  that, 
upon  the  prohibition  law  going  into  effect,  defend- 
ant was  excused  from  the  performance  of  that 
part  of  the  lease  contract  which  provided  for  the 
operation  of  the  saloon  on  the  leased  premises  and 
the  sale  of  plaintiff's  beer,  and  cites  several  cases 
in  support  of  his  contention,  but  an  examination 
of  these  cases  show  that  they  only  go  to  the  gen- 
eral rule  of  law  that  the  non-performance  of  the 
contract  will  always  be  excused  where  it  is  oc- 
casioned by  act  of  law.  Chitty  on  Contracts; 
Miss,  etc,  T.  R.  C.  Co.  v.  Oreen,  9  Heisk., 
588. 

We  have  been  unable,  however  to  find  any  well 
considered  cases  in  support  of  the  propsoition  that 
where  material  conditions  of  forfeiture  in  a  lease 
contract  have  been  violated,  because  of  the  enact- 
ment    of      the      law      preventing      their     enforcement, 
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would  permit  the  lease  to  continue  in  the  posses- 
sion of  the  premises  where  the  lessor  elected  to 
terminate  the  lease  contract  because  of  tiie  failure 
of    these    conditions    of    forefiture. 

It  is  further  insisted  by  defendant  that  inas- 
much as  the  plaintiff  collected  rents  for  the 
month  of  July,  that  the  defendant  was,  therefore, 
entitled  to  the  possession  of  the  premises,  at  least, 
until  August  1,  1909.  Mr.  Zimmerman,  who  was 
the  agent  and  attorney  for  plaintiff,  testified  in 
this  case  that  when  he  collected  the  rent  on  July 
15  from  the  defendant,  he  did  so  with  the  ex- 
press imderstanding  with  defendant's  father  and 
daughter,  who,  it  seems,  acted  for  the  defendant 
in  taking  this  rent  money  to  the  office  of  Mr. 
Zimmerman,  that  the  acceptance  of  the  rent  money 
for  that  month  would  not  interfere  with  an  action 
which  he  then  intended  to  institute  to  regain  pos- 
session  of  the  leased  permises.  Mr.  Zimmerman 
further  states  that  he  had  had  the  rent  note  for 
the  month  of  July  in  his  hand  for  collection 
since  July  1,  1909,  and  that  this  July  rent  note 
was  due  and  payable  on  the  first  day  of  July, 
and  that  he  had  repeatedly  urged  the  defendant 
to  pay  the  same,  and  that  on  the  fifteenth  day  of 
July,  when  it  was  finally  paid,  he  accepted  with 
the  express  understanding  that  it  should  not  in 
any  sense  effect  his  bringing  an  unlawful  detainer 
suit  for  the  possession  of  the  premises  on  ac- 
count   of    the    forfeiture    for    failure    to    run    the    sa- 
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loon,  and  other  causes.  It  is  true  that  this  state- 
ment of  Mr.  Zimmerman's  is  denied  by  the 
daughter  of  the  defendant  and  the  father  of  the 
defendant,  who,  it  seems,  delivered  the  rent  money 
on  July  15th,  but  other  circumstances  and  evid^ioe 
in  the  record  tends  to  corroborate  the  statement 
made  by  Mr.  Zimmerman  on  that  question.  Hoi^- 
ever,  this  question  of  fact  may  be,  there  is  good 
authority  for  the  proposition  that  the  acceptance 
of  rent  is  not  a  waiver  for  a  continuing  breach 
of    covenant    as    to    the    use    of    the    premises. 

"The  receipt  of  rent  is  not  a  waiver  of  a  con- 
tinuing breach  of  covenant,  such  as  the  breach  of 
a  covenant  as  to  the  use  of  the  premises,  a 
covenant  to  insure  the  premises,  or  a  covenant  to 
repair,  .  .  .  and  a  lessor  does  not,  by  waiving 
his  re-entry  on  one  underletting,  lose  his  right  to 
re-enter  on  a  subsequejit  underletting."  24  C.  Y. 
C,  1363;  Oluck  v.  Elhan,  36  Minn.,  80,  30 
K     W.,    446. 

We  are,  therefore,  of  the  opinion  that  there  was 
no  error  in  the  action  of  the  Court  below  in 
awarding  the  possession  of  the  premises  to  plain- 
tiff, and  the  case  is  affirmed,  and  plaintiff's  bond 
for    rents,    etc.,    discharged. 
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Memphis    Stbxbt    Ry.    Co.    y.    Thos.    C.    Scanlan. 

Writ     of     certiorari     denied     by     Supreme     Court, 
Jackson,    April    Term,    1911. 

1.  Stseet  Railways.    Duty  of  traveler  at  crossing.    Negligence. 

Question  for  the  jury. 

Whether  or  not  a  pedestrian  at  a  street  crossing  looked  a  snifl- 
cient  distance  for  approaching  cars,  or  whether  he  would,  in 
the  exercise  of  ordinary  care,  have  seen  an  approaching  car, 
or  whether  he  was  negligent  in  attempting  to  cross  a  street 
car  track  when  a  car  is  approaching,  are  questions  for  the 
jury  under  proper  instructions. 

2.  Speed  of  Street  Cabs.     Evidence,    Ifonewp&rts, 

The  speed  of  street  cars  is  not  a  q^uestion  solely  for  experts. 
Witnesses  of  ordinary  observation  and  Judgment  may  express 
their  opinions  as  to  rate  of  speed  at  which  a  street  car  is 
moving. 

3.  Stbeet  Railways.    Duty  of  motorman. 

An  instruction  that  if  the.pedestrian  appeared  from  behind  some 
obstructions  and  started  as  if  to  cross  the  track,  and  if 
when  the  motorman  saw  him  approaching  the  track  he  en- 
deavored to  stop  his  car  by  every  practicable  means  within  his 
power,  but  found  it  impossible  to  avoid  collision,  the  company 
would  not  be  liable  if  the  motorman  had  his  car  under  rea- 
sonable control  and  was  not  running  at  an  excessive  rate  of 
speed,  is  not  erroneous  for  requiring  the  railway  company  as  a 
condition  of  nonliability  to  show  that  the  car  was  under  con- 
trol, and  was  running  at  a  lawful  rate  of  speed. 


4.  Habmless  ^Irbob.    Instructions. 

An  erroneous  instruction  to  the  jury  \yhich  could  not  have  preju- 
diced the  losing  i>arty — an  instruction  which  evidently  had  no 
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bearing  upon  the  merits — ^will  not  be  made  the  basis  of  a  re- 
versal. 


Fbom     Shelby    Countt. 

Appealed  from  the  Circuit  Court  of  Shelby 
County,    Division    1,    J.    P.    Young,    Judge. 

Caeuthebs    Ewing    for    Plaintiff    in    Error. 

Bell,    Teeet    &    Bell    for    Defendant    in  Error. 

Mn.  Justice  J.  D.  Sentee,  Special  Judge,  ap- 
pointed by  Gov.  Patterson  during  last  illness  of 
Justice    Taylor,    delivered    the    opinion    of    the    Court. 

This  is  an  action  brought  by  defendant  in  er- 
ror against  the  plaintiff  in  error  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been 
sustained  by  defendant  in  error  by  having  been 
struck  by  one  of  the  street  cars  of  plaintiff  in 
error    on    November    15,    1906. 

We  will  hereafter  in  this  opinion  refer  to  the 
parties  in  their  original  status  as  plaintiff  and 
defendant. 

To  the  declaration  of  plaintiff  the  defendant 
files  two  pleas,  first  the  general  issue  of  not 
guilty,  and  second,  contributory  negligence  upon 
the  part  of  the  plaintiff,  and  the  plaintiff  filed 
replication  to  both  these  pleas,  and  joined  issue 
thereon. 
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On  February  18,  1910,  the  plaintiff  was  per- 
mitted to  file  an  amended  declaration,  which 
amended  declaration  set  forth  in  appropriate  counts 
practically  the  same  averments  as  contained  in  the 
original  declaration,  but  drafted  the  same  so  as 
to  set  forth  the  several  averments  of  the  original 
declaration,  which,  was  drafted  in  only  one  count, 
in^  separate     counts. 

Upon  the  conclusion  of  the  plaintiff's  evidence 
the  defendant  moved  the  Court  to  peremptorily  in- 
struct the  jury  to  return  a  verdict  for  the  de- 
fendant, which  motion  was  disallowed  by  the 
Court,  and  upon  the  conclusion  of  all  the  evi- 
dence the  defendant  again  moved  the  Couxt  to 
peremptorily  instruct  the  jury  to  return  a  verdict 
for  the  defendant,  and  this  motion  was  likewise 
overruled  by  the  Court,  and  the  case  submitted  to 
the  jury  upon  argument  of  counsel  and  the 
charge  of  the  Court,  resulting  in  a  verdict  in 
favor  of  the  plaintiff  for  four  thousand  dollars. 
Mcttion  for  a  new  trial  was  duly  made  by  de- 
fendant, which  motion  was  overruled  by  the  Court, 
and  to  the  action  of  the  Court  in  overruling  and 
disallowing  its  motion  for  a  new  trial,  the  de- 
fendant has  appealed  to  this  Court,  and  has  as- 
signed   errors    as    follows: 

L 

"It  was  error  in  the  trial  Judge  to  overrule 
defendant's     motion     for     a      peremptory     instruction. 
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There  is  no  evidence  to  sustain  the  verdict  of 
the  jury  in  this  case,  and  on  the  undisturbed 
proof,  the  plaintifF  was  guilty  of  such  contributory 
negligence    as    defeats    the    action." 

In  disposing  of  the  first  assignment  of  error,  it 
becomes  necessary  to  examine  the  record  for  the 
purpose  of  ascertaining  from  the.  evidence  whether 
the  conduct  of  plaintiff  at  the  time  he  received 
the  injuries  complained  of,  contributed,  either  as 
the  proximate,  cause,  or  one  of  the  proximate 
causes,  or  if  it  remotely  contributed  to  his  in- 
juries. 

The  record  discloses  that  the  accident  occurred 
at  the  intersection  of  Rayburn  Avenue  and  Gril- 
bert  Avenue,  in  the  city  of  Memphis,  on  Novem- 
ber 15,,  1906,  at  about  the  hour  of  eight  o'clock 
P.M.  It  appears  from  the  record  that  plaintiff 
had  been  standing  on  the  east  side  of  Rayburn 
Avenue  conversing  with  a  friend,  and  that  while 
he  was  so  engaged  two  cars  passed  on  Rayburn 
Avenue  going  in  opposite  directions;  that  tljere 
were  two  tracks  on  Rayburn  Avenue.  The  rec- 
ord further  discloses  that  shortly  after  these  two 
cars  had  passed  by  plaintiff,  going  in  opposite 
directions,  and  within  about  two  minutes  after 
they  had  passed,  plaintiff  started  to  cross  Rayburn 
Avenue  on  a  plank  walk  that  crosses  Rayburn 
Avenue  at  its  intersection  with  Gilbert;  that  he 
was  going  from  the  east  side  crossing  over  to  the 
west    side    of    Rayburn     Avenue,    and    that    when    he 
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had  crossed  the  east  track  and  was  in  the  act 
of  crossing  the  west  track,  and  had  ahnost  cleared 
the  west  rail  of  the  west  track,  he  was  struck 
by  one  of  defendant's  street  cars  with  great  force 
and  violence,  hurling  him  some  twenty  or  more 
feet,  rendering  him  unconscious,  and  that  he  sus- 
tained serious  injuries — ^his  leg  being  broken  near 
the  hip,  and  that  he  was  taken  to  a  hospital, 
where  he  relnained  for  ten  or  twelve  weeks,  and 
was  disabled  from  performing  any  labor  for  about 
one  year,  and  that  by  reason  of  the  injury  to 
his  leg,  it  was  rendered  about  two  and  a  half 
inches  shorter  than  the  other  leg,  and  that  his 
injuries     were,     therefore,     permanent. 

Under    the    first    assignment    of    error,    we    are    to 

assume,  for  the  purposes  of  discussing  this  assign- 
ment, that  the  defendant  was  negligent  in  the  op- 
eration of  its  cars  at  that  time  and  place,  and 
that  the  question  raised  under"  this  assignment  is, 
whether  or  not  the  plaintiff  was  also  guilty  of 
contributory  negligence,  which  contributed  as  the 
proximate  cause  to  his  injury.  The  plaintiff 
states  in  his  evidence  how  he  received  the  in- 
juries complained  of;  that  just  as  he  stepped 
from  the  curb  and  started  across  the  street  he 
glanced  up  and  down  Eayburn  Avenue;  that  in 
his  glance  (he  surveyed  the  street  for  a  distance 
of  about  one  hundred  feet;  that  he  walked  on 
west  and  when  he  had  reached  a  point  about 
three     or     four     feet     from     the     rail     of     the     east 
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track  he  again  glanced  in  both  directions,  and  in 
so  doing  surveyed  the  street  for  a  distance  of 
about  one  hundred  feet;  that  he  did  not  see  any 
car  approaching  from  either  direction,  and  pro- 
ceeded on  his  way  and  was  struck  just  before 
he  reached  the  west  side  of  the  west  track.  He 
further  states  that  he  never  at  any  time  saw  a 
car,  and  did  not  know  that  he  had  been  strudk 
by  a  car  until  after  he  had  regained  conscious- 
ness, about  five  days  later,  when  he  was  told 
that  he  had  received  his  injuries  by  having  been 
struck  by  a  street  car  at  the  intersection  of  Ray- 
bum     and    Gilbert    Avenues. 

Plaintiff  admits  in  his  testimony  that  he  had 
been  drinking  some  on  the  day  that  he  was  in- 
jured. He  states  that  he  had  drunk  three  glasses 
of  beer  and  one  drink  of  whisky  during  the  day, 
but  denied  that  he  was  drunk,  or  was  intoxicated 
at  the  time  he  was  injured.  He  states  that  he 
had  been  to  his  sister's  home,  where  he  was  then 
living,  for  supper,  and  had  started  to  the  grocery, 
operated    by    a    cousin. 

The  record  shows  that  when  the  car  had 
reached  a  point  about  forty  or  fifty  feet  from 
where  the  collision  occurred  the  bell  began  to 
clang,  and  one  witness  in  the  record  for  plaintiff 
states  that  he  was  on  the  opposite  side  of  the 
street  going  in  the  same  direction  that  the  car 
was  going,  and  that  the  car  was  approaching  him 
from     behind,     and     that     the     first     thing     that     at- 
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tracted  his  attention  was  that  he  heard  some  one 
holler,  and  that  he  thought  some  one  was  calling 
to  him.  He  turned  around,  and  'about  that  time 
the  car  bell  began  clanging.  It  was  then  forty 
or  fifty  feet  from  the  plaintiff,  and  that  he .  saw 
the  car  strike  plaintiff  and  hurl  him  a  considerable 
distance;  that  the  car  ran  two  hundred  and  fifty 
feet  after  striking  plaintiff;  that  there  is  a  de- 
pression where  Gilbert  intersects  Kaybum  Avenue, 
and  that  the  car  was  coming  down  an  in-line  as 
it  -  approached  Gilbert  Avenue  crossing,  and  then 
ran  up  an  incline  after  it  crosses  Gilbert  Avenue. 
It  also  appears  from  the  record  that  there  was 
an  electric  light  at  the  intersection  of  Gilbert  and 
Eaybum  Avenues,  and  that  the  plaintiff  waa  cross- 
ing the  street  under  this  electric  light  at  the 
time  of  the  accident.  It  also  appears  from  the 
record  that  there  was  nothing  obstructing  the  view 
on  Raybum  Avenue  except  the  topography  of  the 
street;  that  Rayburn  Avenue  was  perfectly  straight 
for  a  distance  of  about  a  mile  south  of  the  in- 
tersection with  Gilbert,  and  that  the  view  was 
unobstructed  for  a  distance  of  six  hundred  feet 
south  of  Gilbert,  and  the  top  of  the  hill  or  in- 
cline. It  also  appears  from  the  record  that  at 
about  the  point  near  the  street  curb  where  plain- 
tiff left  the  sidewalk  as  he  started  across  the 
street    are    three    telephone    polea 

It    is    insisted    by    defendant    that    plaintiff's    con- 
duct,    or     lack     of     proper     caution,     from     his     own 
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evidence,  was  such  negligence  as  would  bar  a  re- 
covery in  this  case,  and  has  cited  numerous  au- 
thorities in  support  of  that  contention.  Our  at- 
tention has  been  especially  called  to  the  case  of 
Citizens'  Rapid  Transit  Co.  v.  Seigrist,  69  Tenn., 
119,    in    which    the    Court    say:    . 

"An  electric  street  railroad  has  no  superior 
right  of  way  over  vehicles  at  grade  crossings  upon 
the  streets  or  other  public  highways.  The  rights 
and  duties  of  each  are  equal  at  such  crossings. 
Each  must  exercise  its  right  with  due  regard  to 
the  right  of  the  other,  and  in  such  careful  man- 
ner as  not  unreasonably  to  abridge  or  interfere 
with  the  right  of  the  other.  Each  must  look 
and  listen  for  the  other,  and  take  due  precau- 
tion   not    to    inflict    or    incur    injury    by    collision." 

And  also  to  the  case  of  Railway  Co.  v.  Ridr 
dick,    110,    Tenn.,    where    the    Court    say : 

"But  when  a  person  is  about  to  pass  over  the 
track  of  a  street  railroad  in  the  nighttime,  at 
the  foot  of  a  heavy  grade,  it  is  his  duty  to 
look  and  listen  for  the  approach  of  a  car  before 
he  attempts  to  pass  over  the  track,  and  if  he 
fails  to  look  and  listen,  and  such  failure  is  the 
direct  and  proximate  cause  of  the  accident,  or 
directly  contributes  to  it  as  its  proximate  cause, 
this    fact    will    defeat    the    right    of    recovery." 

In  support  of  this  proposition  of  law  the  de- 
fendant cites  Traction  Company  v.  Brown,  115 
Tenn.,    823;    B.    R.    Co.    v.    Satterwhite,    112,    Tenn., 
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185;  WiUon  v.  Citz.  8t.  By.  Co.,  106  Tenn., 
74;  8(mder8  v.  Railroad,  99  Tenn.,  180;  R.  B. 
1.  Roe,  118  Tenn.,  601,  and  a  number  of  other 
cases    from    other    States. 

The  plaintiff  insists  that  it  was  a  question  for 
the  jury  to  say  whether  Scanlon  was  guilty  of 
contributory  n^ligenoe.  It  being  insisted  by  plain- 
tiff that  Scanlon  was  on  a  street  crossing  where 
if  he  got  there  first,  in  the  absence  of  apparent 
danger,  he  had  a  right  to  proceed  without  wait- 
ing for  the  car;  that  Scanlon  was  a  pedestrian, 
and,  therefore  it  would  take  him  less  time  to 
cross  than  it  would  a  team,  and  get  beyond  the 
reach  of  danger,  his  movement  being  lighter,  and 
he  being  exposed  for  less  distance  than  would  a 
team  of  horses,  or  carriage,  or  wagon.  It  is  in- 
sisted  further  by  plaintiff,  that  he  bad  a  right 
to  assume  that  the  car  would  not  be  running  over 
fifteen  miles  per  hour  (that  being  the  speed  limit 
under  the  city  ordinance  of  the  city  of  Memphis 
at  the  time  of  this  accident ;  that  he  had  a  right 
to  assimie  that  the  car  would  be  imder  control 
when  it  approached  the  crossing,  and  would  stop 
in  time  to  let  him  cross;  that  he  had  immedi- 
ately before  observed  cars  passing  in.  both  direc- 
tions, which  made  it  improbable  that  another  car 
would  be  close  enough  to  him  to  strike  him  in 
the  short  time  necessary  to  cross  the  passing,  and 
hence,  under  these  circumstances,  it  was  only 
necessary     for     him     to     take     such     observation     as 
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would  convince  an  ordinary  prudent  man  that  he 
would  make  the  crossing  in  safety,  and  in  sup- 
port of  these  several  propositions  plaintiff  has 
cited  a  number  of  cases.  Our  attention  has  been 
especially  called  to  the  Kilpatrick  case,  decided  at 
the  last  term  of  the  Supreme  Court,  in  which 
Justice    Neil,    in    a    memorandum    opinion    says: 

"We  cannot  say,  as  a  matter  of  law,  that  it 
would  be  negligent  on  the  part  of  a  pedestrian 
to  endeavor  to  cross-  a  track  in  front  of  a  street 
car  one  hundred  and  fifty  feet  distant.  This  is 
done  every  day  in  cities,  and,  indeed,  when  tibe 
car  is  still  nearer.  iKTow,  as  to  whether  or  not 
a  reasonable  man  would  have  felt  it  necessary  to 
go  through  a  mud  hole  in  order  to  proceed  di- 
rectly across  the  track  to  escape  the  car,  or 
whether  such  person  would  feel  justified  in  going 
two  or  three  steps  around  the  mud  hole  on  the 
assumption  that  the  motorman  had  seen  him  and 
would  regulate  the  car  accordingly,  and  would  not 
run  upon  him,  this  is  a  question  about  which 
there  might  be  a  difference  of  opinion,  among 
reasonable  men,  and  it  would  present  a  proper 
case    for    the    jury." 

It  is  insisted,  however,  by  defendant,  that  in 
the  Kilpatrick  case,  above  referred  to,  that  there 
was  this  difference  in  that  case  and  the  case  at 
bar.  It  appears  that  in  the  Kilpatrick  case  the 
plaintiff  saw  the  car  at  a  distance  of  about  one 
hundred    and    twenty-five    feet    before    he    started    to 
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cross  the  track  in  front  of  it,  while  in  this  case 
it  is  not  claimed  by  plaintiff  that  he  saw  *the 
car    which    struck    him    at    any    time. 

In  the  present  case  the  plaintiff  states  that  as 
he  started  to  cross  the  street  he  glanced  both  up 
and  down  that  street,  and  that  in  his  glance  he 
surveyed  the  track  for  ia  distance  of  about  one 
hundred  feet  and  •  did  not  see  a  car ;  again,  he 
'stated  that  when  he  had  approached  within  three 
to  five  feet  of  the  track  he  again  glanced  up 
and  down  the  street,  and  in  so  doing  surveyed 
the  track  for  distance  of  about  one  hundred  feet, 
and  did  not  see  a  car,  and  proceeded  on  across 
the  track  and  was  struck  just  before  he  had 
cleared  the  track  on  which  he  was  struck.  It  is 
true,  as  insisted  by  defendant,  that  in  the  Eil- 
patriok  case,  the  plaintiff  saw  the  car  before 
crossing  the  track,  and  relied  upon  his  ability  to 
get  across  and  out  of  danger  before  the  car 
reached  the  point  at  which  he  was  crossing;  while 
in  this  case  the  plaintiff  never  saw  the  car  at 
all,  and  did  not  know  that  a  car  was  coming. 
If,  as  stated  by  the  Court  in  the  Kilpatrick 
case,  that  it  was  a  question  to  be  submitted  to 
the  jury,  as  to  whether  or  not  the  conductor  of 
plaintiff  in  that  case,  in  assuming  that  he  could 
cross  the  traci  before  the  car  reached  him,  was 
not  n^ligence  in  law,  but  a  question  to  be  sub- 
mitted   to    the    jury,     is    it    not     also    true    that     if 

45 
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plaintiff  in  this  case  glanced  up  and  down  the 
track  and  surveyed  the  track  for  a  distance  of 
one  hundred  feet  before  attempting  to  cross,  and, 
not  seeing  a  car,  proceeded  on  his  way,  that  it 
would  be  a  question  to  be  submitted  to  the  jury 
as  to  whether  or  not  it  was  negligence  for  the 
plaintiff  to  assume,  no  car  then  being  in  sight, 
that  he  could  get  across  the  track  before  a  car, 
which  was  then  not  within  a  hundred  feet  of 
the    crossing,    would    reach    him? 

Citizens^  Rapid  Transit  Co,  v.  Seigrist,  was  a 
case  in  which  Seigrist,  a  baker,  was  crossing  the 
street  railway  tracks  in  a  vehicle;  that  he  was 
in  a  covered  wagon  at  .  the  time  that  he  received 
the  injury,  and  that  when  he  had  gotten  to  a 
point  about  ten  yards  from  the  crossing,  and  be- 
fore attempting  to  pass  over  the  street  railway 
track,  he  looked  back  to  see  if  the  car  was  com- 
ing, '  and  that  he  saw  a  car  coming  some  dis- 
tance up  the  hill,  seemingly  two  hundred  or  two 
hundred  and  fifty  yards  behind  him,  and  that  he 
thought  he  had  plenty  of  time  to  cross  the  track 
in  front  of  the  car;  that  the  car  was  moving 
faster  than  he  was  driving,  and  that  he  was  driv- 
ing about  four  miles  an  hour,  and  that  as  soon 
as  he  looked  back,  when  ten  yards  from  the 
crossing,  he  started  to  drive  his  horse  across  the 
track  and  did  not  look  back  again  until  the 
front  wheels  of  his  wagon  were  upon  the  track 
and    he    heard    the    car    coming    very    fast,    and    that 
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before  he  could  get  entirely  across  the  track  the 
car,  which  '^was  flying,"  struck  the  rear  part  of 
the  wagon  on  the  side  with  great  force,  throw- 
ing the  vehicle  from  the  track,  etc.,  the  Court 
holding  in  that  case  that  "his  testimony  was  suf- 
ficient to  justify  the  jury  in  finding  that  Seigrist 
had  observed  the  requisite  precautions  to  prevent 
an  accident,  and  that  he  was  free  from  culpa- 
bility in  the  matter.  Though  it  was  his  duty 
to  look  and  listen  as  he  approached  the  crossing; 
that  it  was  not  incumbent  upon  him  to  stop  be- 
fore going  upon  the  track,  when  it  seemed  to 
him,  upon  reasonable  ground,  that  he  could  pass 
over    in    safety." 

Again,  in  that  case  the  Court  say:  ''The  law 
does  not  require  so  great  an  amount  of  careful- 
ness of  a  person  in  crossing  a  street  railway  as 
in  crossing  a  steam  or  commercial  railway,  for 
the  obvious  reason  that  his  right  is  greater  and 
his  danger  less  in  the  former  than  in  the  latter 
case.  To  entitle  him  to  recover  for  injuries  re- 
ceived while  passing,  over  a  street  railway,  he 
need  not  'show  absolutely  that  he  looked  carefully 
up  and  down  the  track  before  venturing  upon 
it.' "  Citing  Beach  on  Cont.  Neg.  (2d  ed.).  Sec. 
290;  Shea  v.  St.  Paul  City  By.  Co.,  52  N.  W. 
R.,  902;  McClain  v.  Brooklyn  City  By.  Co.,  22 
'N.    E.    R,     1063. 

Again,  in  the  Seigrist  case,  above  quoted,  the 
Court     say:       "It     was     not     negligence     per     se  for 
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Seigrist  to  go  upon  the  track  without  looking  a 
second  time  for  the  approaching  car.  When  only 
ten  yards  from  the  crossing,  he  saw  the  car,  and 
thought  it  was  two  hundred  or  two  hundred  and 
fifty  yards  away.  With  that  belief,  and  the  rights, 
ful  assumption  that  the  motorman  saw  him,  and 
had  his  car  under  reasonable  control,  as  he  could 
and  should  have  done,  Seigrist,  having'  reached 
the  crossing  first,  had  the  right  to  continue  his 
journey,  and  cross  the  track  without  let  or  hind- 
rance. Having  had  that  l^al  right,  and  having 
attemped  to  exercise  it  in  a  prudent  manner,  he 
can,  in  no  true  sense^  be  charged  with  respon- 
sibility for  the  consequence  of  his  mistaken  as- 
sumption that  the  motorman  would  likewise  be 
prudent,  and  not  run  upon  him."  Watson  v. 
Minneapolis    Street    Railroad    Co.,    53    Minn.,  651. 

In  the  case  of  Railway  Company  v.  Riddick, 
110  Tenn.,  22 Y,  the  facts  of  that  case  are  stated 
in  the  opinion  of  Mr.  Justice  Neil,  that  the 
phaeton  in  which  Miss  Riddick  was  riding  was 
run  down  by  a  street  car  on  Beal  street,  in  the 
city  of  Memphis,  by  reason  of  which  occurrenoe 
the  pheaton  was  broken,  and  the  defendant  and 
her  colored  driver  were  injured.  In  the  opinion 
in  that  case  it  is  stated  that  it  is  published  for 
the  purpose  of  correcting  a  misconception  of  one 
of  the  former  opinions  of  the  Court,  which  mis- 
conception had  several  times  been  manifested  dur- 
ing   that     term     of    the     Court,     viz:     Nashville    Ry. 
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Co.  V.  Normm,  108  Tenn.,  324.  The  Court 
simply  pointed  out  the  distinction  in  the  Norman 
case  and  the  Riddick  case^  and  stated  that  the 
instruction  complained  of  in  the  Riddick  case  was 
in  accord  with  Wilson  v.  St,  By.  Co.,  105 
Tenn.,  83,  and  with  the  Citizens'  Rapid  Transit 
Co.  V.  Seigrisi,  96  Tenn.,  119,  and  8am,ders  v. 
City  &  Suburban  Railway  Company,  99,  Tenn., 
130. 

It  is  insisted  by  defendant  that  it  was  plain- 
tiff's duty  to  have  done  something  more  than  to 
simply  galnce  up  and  down  the  street  before  at- 
tempting to  cross  the  track  of  defendant,  and 
where  his  glance  was  limited  to  a  survey  of  only 
about  one  hundred  feet  in  distance;  and  that  it 
was  his  duty  to  have  taken  in  a  sufficient  dis- 
tance in  that  glance  to  have  observed  a  car  a 
greater  distance,  and  that  his  failure  so  to  do 
was  negligence  in  law.  The  plaintiff  states  in  his 
evidence  that  when  he  was  a  distance  of  three 
to  five  feet  from  the  track  he  again  glanced  in 
both  directions  for  a  distance  of  one  hundred 
feet  each  way  and  did  not  see  a  car.  It  is 
true  that  it  was  his  duty  to  have  seen  that 
which  could  have  been  seen  by  the  exercise  of 
ordinary'  care  within  a  distance  surveyed  by  his 
glance,  and  that  he  was  bound  to  have  seen  a 
car  within  that  distance,  if  the  car  had  been  within 
the  range  of  his  glance,  but  the  plaintiff  says 
that    he    did    not    see    a    car    in    that    distance,    and 
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there  is  no  proof  in  the  record  that  the  car  was 
running  at  an  unusually  rapid  rate  of  speed,  one 
witness  placing  it  at  thirty  or  thirty-five  miles 
per  hour  as  it  came  down  the  incline  approaching 
rhe  intersection  of  Rayburn  and  Gilbert  streets. 
We  can  not  say,  as  a  matter  of  law,  that  the 
car,  at  the  time  plaintiflF  glanced  in  the  direction 
from  which  it  was  approaching,  was  then  within 
one  hundred  feet,  or  about,  of  plaintiff  at  the 
time  he  looked.  This  would  necessitate  a  calcula- 
tion based  upon  the  exact  distance  that  plaintiff 
mav  have  been  from  the  track  at  the  time  he 
cast  his  glance  in  that  direction,  the  rate  at 
which  he  was  walking,  and  also  the  rate  at 
which  the  car  was  traveling.  We  think  this  was 
a    question    for    the    jury. 

In  the  case  of  Newark  Passenger  Co.  v.  Block, 
27,    A.    R.,     1067,    the    Court    say: 

"But  the  request  before  us  brings  into  question 
the  extent  to  which  one  crossing  the  roadway  on 
foot  must  extend  his  observation.  Its  claim  is 
that  such  observation  must  be  extended  to  any 
approaching  car,  no  matter  how  distant.  But  this 
is  obviously  an  exaggerated  notion  of  the  duty 
required.  The  most  prudent  man  would  never 
suppose  himself  required  to  thus  observe.  If  such 
a  rule  of  duty  were  adopted  and  practiced  in  a 
crowded  city,  the  crossing  of  many  streets  would 
be  barred  by  pedestrians  for  a  great  part  oi  the 
time.       The     general     rule     to     whi^h     we     have     re- 
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curred  does  not  justify  this  excessive  view  of  the 
duty  required.  It'  will  require  one  crossing  the 
roadway  on  foot  to  extend  his  observation  only 
to  the  distance  within  vehicles  proceeding  at  cus- 
tormary  and  reasonably  safe  speed  would  threaten 
his    safety." 

We  agree  to  the  proposition  that  a  person  about 
to  cross  the  street  railway  tracks  at  a  street 
crossing  must  use  his  senses  of  observation  with 
due  care.  But  to  what  extent,  or  in  what  man- 
ner to  constitute  such  due  care,  must  be  gov- 
erned by  •  all  the  facts  and  conditions  surrounding 
him  at  the  time;  and  whether  his  conduct  under 
such  conditions  was  in  the  exercise  of  due  care, 
and  that  of  an  ordinarily  pfudent  man,  or  was 
negligence  is  a  matter  that  must  be  determined 
under  all  the  facts  and  the  circumstances  by  the 
jury.       Sailor    v.     Traction    Co.     (Ind.),    81    N.    E., 

p.   oe. 

In  considering  this  first  assignment  of  error,  the 
further  question  arises,  as  to  whether  the  conduct 
of  plaintiff,  if  negligent,  was  the  proximate  cause 
of  the  injury  or  was  one  of  the  concurring  proxi- 
mate-causes of  the  injury,  either  of*  which  would 
go  in  bar  of  a  recovery,  or  whether  it  was  re- 
mote,  contributory  negligence,  which  would  not  go 
in  absolute  bar,  but  in  mitigation.  And  in  this 
aspect  of  the  case,  it  becomes  especially  material 
to  consider  the  conduct  of  the  defendant  on  th^ 
operation     of    its    car    which    collided    with     plaintifP. 
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It  appears  from  the  record  that  the  car  was  be- 
ing propelled  at  an  unusually  liigh  ^rate  of  speed 
at  the  time  of  this  accident;  that  it  was  de- 
scending an  incline  as  it  approached  the  street 
crossing  at  which  plaintiff  was  injured,  and  that 
it  struck  plaintiff  with  such  force  and  violence 
as  to  hurl  him  a  distance  of  fifteen  or  twenty 
feet,  and  a  great  preponderance  of  the  evidence  is 
to  the  effect  that  the  car  ran  two  hundred  and 
fifty  or  three  hundred  feet  after  it  struck  plaintiff. 
It  also  appears  from  the  record  that  although  the 
ear  was  running  at  this  unusual  rate  of  speed 
as  it  approached  the  crossing,  yet,  plaintiff  only 
lacked  about  one  step  of  clearing  the  track  before 
he  was  struck.  It  is,  therefore,  reasonably  to  be 
inferred  that  if  the  car  had  been  running  at  a 
usual  or  lawful  rate  of  speed  the  plaintiff  would 
not  have  been  struck  at  all.  It  would,  therefore, 
be  a  question  to  be  submitted  to  the  jury,  as  to 
whether  or  not  the  negligence  of  defendant  was 
the  proximate  cause  of  the  accident,  and  the  negli- 
gence, if  any,  of  the  plaintiff,  remote  negligence, 
which  did  not  constitute  either  the  proximate 
cause,    or    the*    concurring    proximate    cause. 

In  Ry.  v.  HayneSj  4  Gates,  the  Court  uses  this 
language:  "As  above  said,  the  qustion  of  con- 
tributory negligence,  in  the  aspect  above  indicated, 
is  always  a  matter  for  the  jury.  Subsequently, 
however,  on  appeal,  in  considering  the  verdict  of 
the     jury,     under     an     assignment     that     there     is     no 
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evidence  to^  sustain  the  verdict,  or  upon  reviewing 
the  action  of  the  Court  below  upon  a  demurrer 
to  the  evidence,  this  Court  will  determine  whether 
the  facts  proven  clearly  show  contributofy  negli- 
gence upon  the  part  of  the  plaintiff  below  that 
acted  as  a  proximate  cause  to  produce  the  injury, 
and,  upon  ascertaining  the  existence  of  such  proxi- 
mate contributory  negligence,  will  reverse  the  judg- 
ment." 

We  are  of  opinion  from  a  careful  examination 
of  all  the  proof  in"  the  record  bearing  upon  the 
question  of  the  negligence  of  plaintiff  that  this 
was  a  proper  case  for  the  jury,  and  that  it  was 
not  error  for  the  Court  to  have  declined  to 
grant  defendant's  motion  for  a  peremptory  instruc- 
tion. The  first  assignment  of  error  is,  therefore, 
overruled. 

Assignment    of    Error    No.    II. 

**The  Court  erred  in  permitting  Leo  Jackson  to 
testify  as  to  the  speed  of  the  street  car  without 
any     qualification     whatever." 

It  is  insisted  by  defendant  that  the  Court 
erred  in  permitting  the  witness  to  estimate  the 
•  rate  of  speed  at  which  the  car  was  running  at 
the  time  of  this  accident,  because,  as  is  insisted 
by  defendant,  that  the  rate  of  speed  at  which 
the  car  was  running  was  one  of  the  sharp  issues 
of    fact     in     the    case,     and     as     to    whether     it     was 
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running  in  excess  of  fifteen  miles  an  hour, 
which  is  the  speed  limit  under  the  municipal  or- 
dinance in  force  in  the  city  of  Memphis.  It  is 
inistesd  by  defendant  that  the  witness,  without 
any  qualification  except  that  he  had  ridden  on 
cars  and  had  seen  them  run,  was  permitted  to 
state  that  this  car  was  running  about  twenty-five 
or  thirty  miles  an  hour;  and  that  there  was  no 
effort  to  have  the  witness  show  that  he  knew,  or 
thought  he  knew,  with  reasonable  certainty,  the 
speed  of  the  car  which  he  saw  in  motion.  The 
question     and    answer    objected    to    is    as    follows: 

Q.  "Have  you  got  some  idea  about  the  speed 
of     the    car  ?" 

A.  "Well,  I  have  never — I  don't  know.  Toii 
might  say  I  never  had  any  experience  in  that 
line,  but  just  judging  from  what  I  should  think, 
of  course,  I  would  estimate  it  was  running  about 
twenty-five  or  thirty  miles  an  hour — something  like 
that.       It    was    going    very    fast    I    know." 

Exceptions  were  taken  to  the  ruling  of  the 
Court  In  admitting  this  question  the  Court 
stated,  "that  any  person  who  sees  a  car  or  any 
other  vehicle  in  motion  may  give  an  estimate  ac- 
cording to  his  knowledge  or  experience  of  it" 
While  we  think  that  this  evidence,  stated  as.  it 
was  by  the  witness,  could  have  been  of  but  little 
aid  to  the  jury,  yet  we  are  not  prepared  to  say 
that  it  was  incompetent,  or  that  it  should  have 
been     excluded    by     the     Court. 
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In  Cumberland  Teh  Co.  v.  Dooley,  110  Tenn., 
109,     Mr.   Chief     Justice     Beard,     speaking     for     the 

4 

Court,    said : 

"On  questions  of  science  of  trade,  where  skill 
and  experience  are  the  essential  elements  of  knowl- 
edge, expert  witnesses  are  permitted  to  give  opin- 
ions. Outside  the  area  of  expert  testimony  there 
are  many  cases  where,  from  their  very  nature, 
non-expert  witnesses  are  permitted  to  express  an 
opinion.  The  admissibility  of  such  testimony  rests 
on  the  ground  of  necessity.  The  facts  from 
which  the  conclusion  of  the  witness  is  drawn  are 
of  so  latent  or  impalpable  a  character  that  it  is 
impossible  to  present  them  in  a  tangible  or  intel- 
ligent form  to  the  jury.  This  being  so,  neceflr 
sarily  they  must  be  given  by  the  witness  as  con- 
clusions reached  by  or  impressions  made  upon  him, 
or  they  will  be  lost  altogether  to  consideration. 
Within  this  class  of  cases  may  be  found  those 
of  identity,  resemblance,  sickness,  apparent  condition 
of  the  body  or  mind,  intoxication,  sickness,  dura- 
tion, distance,  dimension,  and  velocity,  and  others 
mentioned  by  the  text-writers."  Citing  Wharton 
on    Ev.,     Sec.     512;     I    Greenl.     on    Ev.,     Sec.     440. 

In  L.  &  N.  R.  R.  V.  Stewm-t,  29  S.  R.  (A. 
L.    A.),    568,    the    Court    said: 

"A  witness,  though  not  expert,  may  from  ob- 
servation of  a  running  train,  testify  as  to  its 
speed."  Citing  R.  R.  Co.  v.  Crocker,  95  A.  L. 
A.,     412;     11     S.     O.,     262.     A     number     of     other 
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cases  could  be  cited  in  support  of  the  admissi- 
bility of  this  evidence.  The  case  cited  by  de- 
fendant of  Northern  Pac.  Tt.  R,  Co.  v.  Hayes, 
87  Fed.  Rep.,  129,  we  do  not  think  fairly  pre- 
sents the  same  question  now  under  consideration. 
In  that  case,  as  we  understand  the  facts,  the 
plaintiff  had  been  struck  by  a  train  and  knocked 
down,  and  did  not  see  the  train,  but  only  judged 
of  its  speed  by  the  force  and  violence  with 
which  he  was  struck.  •  And  in  that  case  the 
Court  very  properly  held  that  the  evidence  of 
plaintiff,  who  did  not  see  the  train  at  all  and 
only  judged  of  its  rate  of  speed  .  by  the  force 
of  the  blow  which  he  received,  could  not  testify 
as  to  the  rate  of  speed  of  the  train  at  the  time 
he  was  struck.  But  we  think  the  rule  is  dif- 
ferent where  a  person  is  accustomed  to  seeing 
street  cars  running,  even  though,  he  may  not  be 
a  speed  expert,  and  even  though  he  may  not  have 
had  experience  in  timing  the  speed  of  trains  or 
cars,  yet  his  opinion  as  to  the  rate  at  which  a 
given  car  is  running  at  a  given  time,  when  seen 
by  the  witness  and  who  observed  the  car  at  the 
time,  would  be  competent.  The  second  assignment 
of    error    is,     therefore,     overruled. 

TiiiED    Assignment. 

**The    Court    charged    the    jury    as    a    part    of    the 
charge    upon    the    manner    of    weighing    the    evidence 
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and  arriving  at  a  conclusion  as  to  the  facts  that 
the  statement  of  a  witness  having  superior  oppor- 
tunities for  not  knowing  what  took  place  and  su- 
perior intelligence  and  memory,  other  things  being 
equal,  is  entitled  to  the  greater  weight  by  the 
jury." 

It  is  insisted  by  defendant  that  it  was  error 
for  the  Court  to  state  to  the  jury  what  evidence 
in  the  record  should  be  given  greater  weight  by 
the  jury.  It  is  insisted  by  defendant  that  the 
effect  of  this  charge  was  to  give  unnecessary  im- 
portance to  the  testimony  of  plaintiff's  two  wit- 
nesses, who  claim  to  have  been  so  situated  that 
they  had  superior  opportunities  for  observing  what 
took  place,  and  for  the  Court  to  then  tell  the 
jury  that,  as  a  matter  of  law,  this  entitled  the 
evidence  of  these  witnesses  to  greater  weight  than 
the  evidence  of  other  witnesses  was  certainly  er- 
roneous.  It  is  insisted  by  plaintiff  that  this 
charge  is  not  subject  to  the  criticism  made  by 
defendant,  and  that  the  charge,  as  given,  was  a 
correct  instruction  to  the  jury  to  guide  it  in  ar- 
riving at  a  proper  conclusion  of  the  facts,  and 
that  the  words — "other  things  being  equal,"  so 
qualified  the  charge  as  to  render  it  proper.  It 
is  further  insisted  by  plaintiff  that  the  proposition 
contained  in  the  charge,  and  aa  stated  by  the 
Court,  was  merely  an  abstract  statement  of  a 
well  settled  rule  of  evidence,  without  any  attempt 
to     apply    it     to    the    witness     in     the    case.       It    is 
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further  insisted  by  plaintiff,  that  it  cannot  be 
said  that  the  Judge  had  in  mind  any  particular 
witness  or  witnesses  in  laying  down  the  rule,  but 
that  the  decision  of  every  question  of  fact  was 
left  to  the  jury.  We  are  cited  by  defendant, 
in  support  of  his  objection  to  this  portion  of  the 
charge,  to  the  case  of  Himrod  Coal  Co.  v.  Clin- 
gan,  114,  111.  App.,  568,  where  the  trial  Judge 
charged    the    jury,    as    follows: 

"17.  The  Court  instructed  the  jury  that  the 
credit  of  a  witness  depends  upon  two  things — ^his 
ability  to  know  what  happened,  and  his  disposition 
in  telling  the  truth  as  to  the  occurrence.  The 
statement  of  a  witness  having  superior  opportuni- 
ties for  knowing  what  took  place  and  superior  in- 
telligence and  memory,  other  things  being  equal, 
is    entitled    to    the    greater    weight    before    the    jury." 

It    was    said    in    the    opinion    of    the    Court: 

"Instruction  No.  17  told  the  jury  that  the 
credit  of  a  witness  depended  upon  his  ability  to 
know  what  occurred  and  his  disposition  to  tell 
the  truth,  and  that  the  statement  of  a  witness 
having  superior  opportunities  for  knowing  what  took 
place,  and  superior  intelligence  and  memory,  other 
things  being  equal,  was  entitled  to  greater  weight 
before  .  the  jury.  Instruction  No.  20  told  the 
jury  that  when  witnesses  were  otherwise  equally 
creditable,  greater  weight  should  be  given  to  those 
whose    means    of    information    were    superior,    and    to 
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those  who  swore  negatively.  These  instructions 
should  have  been  refused.  'It  is  the  peculiar 
province  of  the  jury,  where  the  evidence  is  con- 
flicting, to  properly  weigh  all  the  evidence  and  de- 
termine for  themselves  what  the  weight  of  evidence 
may  be.  We  do  not  understand  that  it  is  the 
province  of  the  Court  to  tell  the  jury  which  is 
the  strongest,  or  which  is  of  greater  force.'  L., 
N.  A.  &  C.  By.  Co.  v.  ahires,  108,  111.  617. 
*It  is  obvious  error  for  the  Court  to  announce 
to  the  jury  what  is  the  better  evidence  in  a 
case,  or  what  the  jury  may  or  may  not  regard. 
It  is  the  province  of  the  jury  to  say  to  what 
evidence  they  will  attach  the  greater  weight  in 
case  of  a  conflict,  and  with  this  right  or  privi- 
lege the  Court  should  not  interfere.'  C  &  A. 
B.    B.    Co.    V.    Bobinson,    106,    111.,  142." 

The  plaintiff  has  assigned  some  authority  in 
support  of  his  contention  that  the  charge  of  the 
Court  in  question  is  not  subject  to  the  criticism 
offered  by  defendant.  Wilcox  v.  State,  3  Heisk, 
110;  Young  v.  State,  2  Yerg.,  292.  In  the  lat- 
ter case  the  Court  say:  "The  jury  are  the  ex- 
clusive judges  of  the  evidence;  they  are  to  ascer- 
tain the  facts;  but  it  is  for  the  Court  to  de- 
termine what  is  admissible  evidence  to  be  heard 
by  the  jury,  and  in  coming  to  a  proper  con- 
elusion  the  Court  should  state  the  rules  in  rela- 
tion to  the  evidence,  the  better  to  conduct  the 
jury    to    a    proper    understanding    of    the    facts." 
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It  is  dearly  proper  for  the  trial  Judge  to  say 
to  the  jury  in  considering  the  weight  of  the  evi- 
dence, that  it  is  the  duty  of  the  jury  to  take 
into  consideration  in  weighing  the  evidence  of  any 
witness  his  disposition  to  state  the  truth,  his  op- 
portunities for  knowing  the  facts  about  which  he 
testifies,  his  demeanor  on  the  witness  9tand,  his 
intelligence,  and  in  this  way  to  weigh  the  evi- 
dence    of    the     witness. 

Plaintiff  insists  that  the  instruction  as  given  is 
identical  with  the  instruction  given  by  the  same 
trial  Judge  in  the  Kilpatrick  case,  decided  by  the 
Supreme  Court  at  its  last  term  at  Jackson,  and 
that  the  charge  of  the  Court  in  that  case  waa 
held    to    be    correct 

We  have  examined  the  record  in  the  case  of 
Memphis  Street  Railway  Company  v.  Kilpatrick 
referred  to,  and  find  that  the  same  charge  on 
the  subject  of  instructing  the  jury  with  reference 
to  considering  the  testimony  of  witnesses  to  have 
been  given  by  the  trial  Judge  as  in  the  caae 
at  bar,  but  in  that  case  no  assignment  of  error 
was    made    on    that    question. 

Upon  an  examination  of  the  Tennessee  cases, 
we  fail  to  find  that  this  question  as  presented 
in  this  assignment  of  error  has  ever  been  before 
the  Supreme  Court  of  Tennessee.  We  are,  however, 
of  the  opinion  that  the  learned  trial  Judge  in 
charging  the  jury  that  ''the  statement  of  witnesses 
having     superior     opportunities      for      knowing     what 
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took  place,  and  superior  intelligence  and  memory, 
other  things  being  equal,  is  entided  to  the  greater 
weight  before  the  jury,"  was  in  error,  and  that 
this  charge  was  an  encroachement  upon  the  prov- 
ince of  the  jury.  It  was  the  duty  of  the  trial 
Judge  to  instruct  the  jury  that  in  wei^ng  the 
testimony  of  witneeees,  it  should  take  into  con- 
sideration the  manner  and  demeanor  of  the  wit- 
ness on  the  witness  stand,  his  opportunities  for 
knowing  the  facts  about  which  he  testifies,  his  in- 
telligence and  memory,  but  for  the  Court  to  go 
further  and  instruct  the  jury  that  it  should  give 
greater  weight  to  the '  testimony  of  any  witness  or 
witnesses  was  clearly  invading  the  province  of  the 
jury.  We  are,  therefore,  of  the  opinion  that  the 
third    assignment    of    error    .is    well    taken. 

FouBTH    Assignment. 

"The  Court  charged  the  jury  as  follows:  "So, 
also,  if  you  find  from  the  evidence  that  as  the 
motorman  approached  the  crossing  at  Oilbert  Ave- 
nue, the  plaintiff  came  out  from  behind  some  tele- 
phone posts  and  started  forward  as  if  to  cross 
the  track;  and  if  you  further  find  from  the 
evidence  that  as  soon  as  defendant's  motorman 
saw  the  plaintiff,  or  could  have  seen  him  by  the 
exercise  of  ordinary  care,  approaching  the  track  in 
front  of  him,  he  endeavored  to  stop  his  car  by 
the    use    of    every    practical     and     proper    means    at 

46 
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his  command,  and  found  it  impossible  to  do  so, 
and  struck  the  plaintiff;  and  if  jou  further  find 
in  this  connection  that  the  motorman  was  not 
.  running  his  car  at  the  time  at  a  high  rate  of 
speed,  but  had  it  under  reasonable  control  as  he 
approached  the  crossing,  and  that  plaintiff  appeared 
in  front  of  the  car,  coming  from  behind  the 
posts  at  only  a  distance  of  forty  to  forty-five 
feet,  and  that  it  was  impossible  when  the  danger 
became  imminent,  to  stop  the  car  in  this  short 
space,  notwithstanding  you  find,  if  you  do  so, 
that  the  motorman  used  every  precaution  that  a 
reasonably  cautious  man  would  have  done  under 
the  circumstances  to  stop  his  car  in  tiipe  to  pre- 
vent the  accident,  then  and  in  such  case,  there 
can     be     no     recovery,     and    your    verdict     should    be 

■ 

for     the     defendant." 

It  is  insisted  by  defendant  that  this  charge  was 
erroneous.  The  portion  of  the  charge  complained 
of  in  this  assignment  of  error  is  predicated  upon 
the  theory  of  the  defendant  as  to  how  the  acci- 
dent occurred,  and  we  think  fairly  presents  the 
questions  raised  by  the  pleadings  and  proof,  and 
not  subject  to  the  criticism  made  by  counsel  for 
defendant  in  the  discussion  of  this  assignment. 
We  think  there  is  no  error  under  this  assign- 
ment. 

The  next  four  assignments  of  errors,  Nos,  5,  6, 
7  and  8,  go  to  the  action  of  the  Court  in  de- 
clining   to     give     certain     special     requests    in     chai^ 
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to  the  jury.  Without  discussing  each  of  these 
several  assignments  of  error  separately,  suffice  it  to 
say  that  each  of  these  requests,  when  proper, 
were  included  in  the  general  charge.  We  have 
examined  the  general  charge,  and  find  that  it 
fully  covers  the  law  of  the  case,  and  when  taken 
as  a  whole,  presents  the  law  as  applicable  to  the 
facts  Hence  the  assignments  of  errors  Nos.  5, 
6,    7    and    8    are    not    well    taken. 

The  ninth  assignment  of  error  is  as  follows: 
"The  damages  assessed  are  so  excessive  as  to  in- 
dicate passion,  prejudice,  or  corruption  on  the  part 
of    the    jury." 

The  record  shows  that  plaintiff  was  "  seriously 
and  permanently  injured.  The  force  with  which 
he  was  struck  by  the  car  was  sufficient  to  hurl 
him  a  distance  of  about  twenty  feet,  breaking 
his  leg  near  the  thigh  and  badly  bruising  him, 
rendering  him  unconscious  for  five  or  six  days. 
He  was  taken  to  a  hospital  where  he  remained 
for  ten  or  twelve  weeks,  during  which  time  he 
suffered  greatly.  In  the  treatment  of  the  broken 
limb  it  became  necessary  to  attach  a  weight  to 
his  foot,  suspended  over  the  bed,  while  the  frac- 
ture was  knitting,  occasioning  excrutiating  pain 
and  buffering;  for  several  months  after  he  left 
the  hospital  it  was  necessary  for  him  to  use 
crutches.  At  the  '  time  of  the  injury  he  was 
earning  $85.00  per  month  as  a  railroad  switch- 
man   or    brakeman.      By    reason    of    his    injuries    he 
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was  unable  to  do  any  work  for  about  a  year, 
during  wEich  time  he  sustained  a  pecuniary  loss 
of  about  $1,000.00,  and  spent  several  hundred 
dollars  for  medical  treatment,  hospital  service,  etc 
It  also  appears  that  by  reason  of  this  injury  to 
his  leg  it  is  now  two  and  a  half  inches  shorter 
than  the  other  leg,  which  renders  him  a  cripple 
for  life.  By  reason  of  his  crippled  condition,  he 
is  incapacitated  to  perform  the  work  of  a  rail- 
road switchman  or  brakeman  (his  regular  employ- 
ment before  the  injury),  and  his  earnings  have 
thereby  been  considerably  reduced.  We  are,  there- 
fore, of  the  opinion  that  the  rcovery  of  $4,000.00 
was  not  excessive,  and  we  are  further  of  the 
opinion  that  for  any  negligence  of  plaintiff,  the 
jury  made  due  allowance  by  way  of  mitigation. 
The  ninth  assignment  of  error  is  not  well  ta!ken. 
x\gain  referring  to  the  third  assignment  of  error, 
we  are  of  the  opinion  that  while  the  charge  of 
the  Court  complained  of  in  this  assignment  was 
an  improper  instruction  to  the  jury  on  the  ques- 
tion of  the  weight  to  be  given  to  the  evidence 
of  witnesses,  however,  under  the  facts  of  this 
case,  we  are  constrained  to  believe  that  the  error 
complained  of  was  harmless,  and  could  not  have 
influenced  the  jury  in  arriving  at  its  verdict  It 
does  not  appear  from  the  record  that  the  wit- 
nesses for  the  plaintiff  examined  in  the  trial  of 
the  case  below  "had  superior  opportunities  of  know- 
ing   what    took    place    and    superior    intelligence    and 
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memorj',"  over  the  witnesses  introduced  by  the  de- 
fendant. In  fact,  it  appears  from  this  record 
that  if  iany  one  witness  examined  in  the  trial 
of  the  case  below,  "had  superior  opportunities  for 
knowing  what  took  place,  or  superior  intelligence 
and  memory,"  with  reference  to  this  particular 
accident,  it  was  the  motorman  operating  the  car 
which  collided  with  plaintiff,  and  hence  the  in- 
struction to  the  jury  complained  of  by  the  de- 
fendant, was  error,  in  this  case  it  was  error  in 
favor  of  defendant  rather  than  in  favor  of  plain- 
tiff. We  are  of  the  opinion  that  the  case  should 
not  be  reversed  and  remanded  because  of  this  er- 
ror,   but    that    the    case    should    be,    and    is    affirmed. 
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Road  ConunUmnnpT9  r.  J< 


AIaiky     Col'xty     Road.   Cohmissiokkbs     r.     Joxes 

1,  Kmimcxt  iKiMAix    Fencing.    Adjudging  cost  of. 

It  iK  ernir  for  the  trial  Judge  in  a  condemnation  proceeding  for 
n  i^ulilic  road  to  estimate  tlie  probable  cost  of  fencing  tbe 
roHil  through  tbe  farm  affected  and  adjudge  that  tbe  county. 
In  udditlon  to  paying  for  tbe  land  taken,  shall  hare  the  fences 
coniftriK'ted  at  its  own  expense.  Tbe  recovery  in  condemna- 
tion cHHes  must  Ite  for  a  specific  sum  of  money. 

2,  Kame.    Incidental  Damages. 

I'uder  a  statute  i>roviding  for  the  taking  of  lands  for  public 
rotid  puriMHes,  and  containing  a  provision  that  all  damages 
Mliiill  be  imid  to  the  landowners  affected,  the  owner  is  ^ititled 
to  recover  for  incidental  damages  Just  as  in  railway  eminoit 
domain  cases. 


From    Mauey    County. 


Appealed      from      the      Circuit      Court     of     Maury 
County,     Sam     Holding,     Judge. 

W.     (■.     WniTTHORNE    for    Road    Commissioners. 
W.     C.     Salmon     for     Defendants. 

■ 

Mh.      JrsTicE  Farabouoh,      Special      Judge  ap- 

pointtMl     by     Gov.     Patterson     to    sit     during    the  ill- 

noss     of     Justice  Taylor,     delivered     the     opinion  of 
I  he    Court. 
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•  • 

This  suit  involves  a  condemnation  proceeding  by 
the  Maury  County  Koad  Commissioners  on  petition 
of  citizens  filed  to  establish  and  lay  out  a 
public  road  along  Catheys^  Creek  in  Maury  County, 
Tennessee.  .  The  petition  was  filed  in  August, 
1909.  The  road  was  viewed  out  by  the  commis- 
sioners, and  they  made  their  report,  which  was 
filed  with  the  County  Court  Clerk  of  Maury 
County  on  October  8,  1909.  The  report  recom- 
mended the  change  of  the  public  road  and  to  lo- 
cate it  on  and  ^through  the  lands  of  the  defend- 
ants in  error,  setting  out  fully  in  the  report  the 
course  and  distances,  fully  describing  the  changes 
to  be  made,  and  also  the  damages,  which  report, 
as    to    damages,     is    as    follows: 

"E.    Jones    for    3.55    acres    of    land. $355.00 

For     fencing    295.00— $650.00 

And  two  stock  gaps,  one  at  Savage  Eranch  and 
one  at  Lusk  Branch;  and  also  one  hog  gap  at 
upper    end    of    his    four-acre    hog    field. 

Wilsor    Goodman     (and    stock    gap). $50.00 

George     Scott 70.00 

Alex     Scott    2.00— $122.00 


$772.00" 

This  report  was  in  all  things  confirmed  by  the 
Coimty  Judge  of  Maury  County.  From  this  ac- 
tion of  the  County  Judge  the  defendants  in  er- 
ror     appealed      to     the     -Circuit      Court     of     Maury 
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County,  where  there  was  a  demurrer  filed  by  the 
defendants,  E.  Jones,  et.  al.,  raising  the  constitu- 
tionality of  Chapter  24,  p.  811  of  the  Acts  of 
1909,  known  as  the  Maury  County  Eoad  Law. 
But  this  demurrer  was  overruled  by  the  Circuit 
Judge,  he  holding  the  Act  constitutional.  The 
case  was  tried  by  the  Circuit  Judge,  without  the 
intervention  of  a  jury,  which  resulted  in  a  judg- 
ment allowing  the  condemnation  and  establishment 
of  the  road  in  question,  the  Circuit  Judge  mak- 
ing some  minor  changes  in  the  r^nte  of  the  road. 
He  decreed  that  the  report  of  the  road  commis- 
sioners, which  had  been  confirmed  by  the  County 
Judge,  *'be,  and  in  all  things  confirmed,  so  far 
as  the  same  refers  to  the  defendants  Scott,  Spark- 
man  and  Jones,  except  as  thereinafter  set  out," 
Then  follows  in  the  decree  and  description  of  the 
road,  as  laid  out  through  the  lands  of  the  de- 
fendants. 

The  Circuit  Judge  further  held  that  certain 
stock  gaps  and  underpass  stock  gaps  be  built  and 
maintained  under  the  road  at  certain  designated 
places,  for  the  purpose  of  permitting  defendants' 
stock  to  pass  from  their  lands  upon  one  side  of 
the  public  road  under  the  road  to  lands  upon 
the  other  side,  and  so  as  to  be  accessible  to 
water. 

The  Circuit  Judge  further  decreed  that  in  the 
construction     of     the     road     through     the    premises     of 
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defendants  T.  Sparkman  and  E.  Jones,  as  fol- 
lows: 

"It  is  further  ordered,  adjudged  and  decreed  by 
the  Court  that  good,  substantial  wire  fences,  such 
as  will  turn  hogs  and  cattle,  or  other  like  stock, 
shall  be  built  on  both  sides  of  said  road  where 
the  same  passes  through  the  fields  of  T.  Spark- 
man  and  E.  Jones  and  cuts  oflF  tillable  land  on 
both  sides  of  said  road,  and  that  one  fence  be 
built .  where  only  one  side  of  the  field  is  exposed 
bv  said  road  as  above  laid  out  and  established. 
Said  fences  to  be  built  of  straight,  smooth  or 
woven  wire,  no  barbed  wire  to  be  used.  That 
where  one  fence  is  moved  in,  on  account  of  the 
laying  out  of  the  road  as  above  indicated,  the 
old  material,  or  such  thereof  as  is  suitable,  may 
be  used  in  the  .building  of  the  new  fences.  The 
cost  of  building  said  fences,  shall  be  paid  by 
Maury    County." 

As  to  damages  the  Circuit  Judge  found  and  de- 
creed   as    follows: 

"The  report  of  said  Road  Commission  allows  to 
E.  Jones  the  sum  of  three  hundred  and  fifty- 
five  dollars  ($355.00),  as  compensation  for  the 
land  to  be  occupied  by  said  road.  This  is  con- 
fitmed  and  adjudged.  This  embraces  the  Worley 
place,  owned  by  E.  Jones  at  the  commencement 
of  these  proceedings  and  subsequently,  and  pending 
these    proceedings    purchased    by    T.     Sparkman. 

"It  is     the     judgment     of     the     Court     that     under 
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the  Maury  County  road  law,  the  defendants,  who 
have  or  will  sustain  such  by  the  locating  and 
establishing  of  said  road,  are  entitled  to  incidental 
damages,  and  upon  consideration  of  the  proof, ,  the 
Court  assesses  incidental  damages  to  the  defendants, 
T.  Sparkman  and  E.  Jones  for  the  Worley  place 
the     sum     of     five     hundred     dollars     ($500.00)." 

The  plaintiffs  in  error  excepted  to  the  decree 
of  the  Court  and  prayed  and  perfected  an  appeal 
to    this    Court,    and    have    assigned    two    errors:* 

I. 

That  the  Circuit  Judge  was  in  error  in  ad- 
judging fences  should  be  built  by  the  road  com- 
missioners, or  by  Maury  County,  as  there  is  no 
law  for  the  payment  of  compensation  or  damages 
in  the  exercise  of  eminent  domain  in  other  than 
money,  and  there  is  no  law  requiring  road  com- 
missioners or  Maury  County  to  erect  fences  in  the 
payment     of     damages     for     land     taken     for     public 

uses. 

TI. 

The    second    assignment    of    error    is: 

That  the  Court  erred  in  adjudging  and  assess- 
ing incidental  damages  to  defendant,  there  being 
no  law  entitling  defendants  to  incidental  damages 
for  the  taking  of  the  property  of  the  landowner 
for     the     use    of     a     public    road. 

That  the  Act  of  the  General  Assembly  of  Ten- 
nessee,    Chapter    244    of    the     Acts    of     1909,    being 
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the  Maury  County  road  law,  makes  no  provision 
for    incidental    damages    and    incidental    benefits. 

These  are  the  only  two  questions  made  here  in 
this  suit — the  defendants  not  appealing  from  the 
action  of  the  Circuit  Judge  in  overruling  their 
demurrer  attacking  the  Maury  County  road  law 
as     being    unconstitutional. 

PlaintiflFs'  first  assignment  of  error,  that  the 
Court  erred  in  adjudging  that  fences  should  be 
built  by  the  road  commissioners,  through  the  lands 
of  defendants,  along  said  public  road  so  located, 
we    think    is    well    assigned. 

In  the  case  of  Woodfork  v.  Railroad  Co.,  2 
Sw„..  p.  436,  i,  i,  ,tt«A  in  tk,  .pp^pmtion 
of  property,  the  public  power  is  exhausted.  The 
value  of  the  thing  must  be  assessed  by  a  just 
and  proper  tribunal,  and  the  amount  paid  in  the 
lawful    coin    of    the    United    States,    in    money. 

Mr.  Lewis  on  eminent  domain,  at  Sec.  605, 
says: 

"The  conunissioners  or  other  tribunal  who  as- 
sess damages  have  no  authority  to  give  compensa- 
tion in  anything  but  money.  It  is  erroneous 
therefore  in  their  award  to  reserve  to  the  owner 
certain  easements,  a  privilege  in  the  property  con- 
demned, such  as  the  right  to  construct  a  way 
over  it  or  drains  through  it,  or  the  right  to 
leave  buildings  or  parts  of  buildings  standing 
thereon  and  use  them  as  before,  thus  an  award 
that     a     railroad     shall     build     fences     and     maintain 
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crossings  and  cattle  gaps,  and  construct  culverts 
and    waterways    is    bad." 

We  are  of  the  opinion,  and  so  hold,  that  the 
assessment  of  damages  to  the  land  owner  whose 
lands  are  taken  and  appropriated  for  a  public 
highway  is  entitled  to  just  compensation  for  what- 
ever damages  he  sustains  by  reason  of  the  taking 
of  his  property  and  the  location  of  public  high- 
ways thereon,  and  this  just  compensation  to  be 
paid    in    money,    but    nothing    else. 

The  fences  contemplated  to  be  constructed  on 
either  side  of  the  road  in  question  will  stand  at 
the  edge  of  the  right-of-way  for  the  road  upon 
the  lands  of  defendants  in  error,  and  the  ques- 
tion might  and  perhaps  will  arise  hereafter  whose 
duty  it  was  to  repair  and  maintain  the  fences,  if 
constructed  by  the  road  commissioners  of  Maury 
County,  and  if  defendants  in  error  are  damaged 
by  reason  of  running  a  public  highway  through 
their  lands,  necessitating  rearrangement  or  new 
fences  to  protect  their  lands  and  crops,  it  consti- 
tutes a  part  of  the  damages  to  which  they  are 
entitled  to  be  paid  in  money,  and  they  can  erect 
and  maintain  such  fences  as  they  may  see  proper 
to    construct     and    maintain. 

The  report  of  the  commissioners,  which  as  con- 
firmed by  the  County  Court,  shows  that  the  cost 
of  constructing  the  fencing  required  and  decreed 
by  •  the  Circuit  Judge,  amoimts  to  $295.00.  We 
are     of    opinion     that     this     error     may     be     corrected 
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here,  by  adjudging  that  the  $295.00  required  for 
fencjes  be  added  to  the  recovery  of  T.  Sparkman 
and  E.  Jones,  and  with  this  modification  plaintiff's 
assignment  of  error  upon  this  question  will  be 
overruled. 

It  is  next  assigned  as  error  that  the  trial 
Judge  should  not  have  allowed  incidental  damages 
of  $500.00  to  T.  Sparkman  and  E.  Jones  for 
the    Worley    place. 

Section  11  .of  Chapter  244  of  the  Acts  of 
1909,  known  as  the  Maury  County  Road  Law, 
provides,    among    other    things,    as    follows: 

"The  Coimty  Road  Commissioners  shall  attend 
at  the  appointed  time  and  place,  if  they  have 
given  the  proper  notice,  as  required  of  them,  and 
shall  act  upon  the  application,  assess  the  damages 
against  the  county,  and  report  their  action  to  the 
Judge  or  Chairman  of  the  County  Court,  and 
with  their  report  file  the  original  petition,  notice 
to  landowners,  and  a  full  report  of  their  action 
on  the  same,  stating  the  new  location  of  the  road 
so  opened,  closed  or  changed,  and  the  damages 
allowed  by  them  to  the  parties  damaged.  The 
Judge  or  Chairman  shall  have  the  petition  and 
their  report  entered  upon  record  in  the  office  of 
the  County  Court  Clerk,  and  shall  appropriate  a 
sufficient  amount  of  the  county  funds  to  pay  all 
damages  to  the  landowners  affected,  and  enter  the 
same  upon  the  appropriation  docket,  and  issue  his 
warrant     for     the     amount     of     damages     allowed     by 


718  COURT  OF  CIVIL  APPEALS, 

Road  Commissioners  v,  Jones. 

the  County  Road  Commission,  countersigned  by  the 
Clerk  of  the  County  Court,  for  the  payment  of 
the    same." 

This  provision  is  the  same  in  substance  as  is 
provided  in  the  general  law  of  the  State  for  the 
opening  of  highways,  generally,  and  the  assessment 
of  damages,  and  the  question  is,  under  this  pro- 
vision for  the  assessment  of  damages  to  land- 
owners, will  incidental  damages  be  allowed.  We 
know  of  no  distinction  in  principle,  reason  or  law 
between  incidental  damages  that  are  recoverable, 
where  a  right  of  way  if  condemned  and  appro- 
priated for  railroad  purposes,  and  where  land  is 
condemned  and  appropriated  for  a  public  high- 
way. It  is  true,  that  under  Section  1857  Shan- 
non's Code,  the  rule  is  laid  down  in  reference  to 
condemnation  for  rights  of  way  for  railroad  com- 
panies, that  "in  estmating  the  damages  the  jury 
shall  give  the  value  of  the  land  without  deduc- 
tions, but  incidental  benefits  which  may  result  to' 
the  owner  by  reason  of  the  proposed  improve- 
ments, may  be  taken  into  consideration  in  estimat- 
ing   incidental    damages." 

And  it  is  further  true,  that  in  Section  11  of 
the  Maury  County  Koad  Law,  above  quoted,  noth- 
ing is  said  about  incidental  benefits,  or  incidental 
damages  in  the  assessment  of  damages  for  land- 
owners through  whose  lands  public  roads  are  laid 
out,  but  the  language  of  the  Act  is  that  road 
commissioners     "shall     act     upon     application     and     as- 
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s^ss  damages  against  the  county/'  and  further, 
"shall  appropriate  a  sufficient  amount  of  county 
funds  to  pay  all  damages  to  the  landowner  af- 
fected." 

We  are  of  the  opinion  that  this  Act  means 
what  it  says:  that  is,  that  there  shall  be  paid 
"all  damages  to  the  landowners  affected."  To 
open  a  public  highway  through  a  man's  farm  cer- 
tainly may  affect  it  something  more  and  beyond 
the  mere  strip  of  land  taken  for  the  roadbed  of 
the  public  highway,  and  there  is  nothing  in  this  ' 
view  that  would  prevent  the  commissioners  from 
taking  into  consideration  such  incidental  benefits  as 
the  landowners  might  receive  by  reason  of  the  lo- 
cation of  a  public  highway,  and  there  is  nothing 
in  the  record  in  this  case  to  show  that  incidental 
benefits  were  not  considered  in  the  estimating  and 
fixing    the    incidental    damages. 

There  is  no  bill  of  exceptions,  and  the  evi- 
dence upon  which  the  trial  Judge  based  his  de- 
cree is  not  before  the  Court,  and  it  will  be  pr^ 
simied,  in  the  absence  of  evidence,  that  he  con- 
sidered in  fixing  the  incidental  damages,  such  in- 
cidental '  benefits  as  the  landowners  may  have  re- 
ceived in  arriving  at  the  amount  of  incidental 
damages  to  be  recovered,  after  making  all  proper 
deductions  for  incidental  benefits.  We  can  see  no 
good  reason  in  allowing  incidental  damages,  that  are 
recoverable,  where  a  right  of  way  is  condenmed 
and    appropriated    for    railroad    purposes,    and    where 
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land  is  condemned  and  appropriated  for  public  high- 
way purposes.  They  both  serve,  in  some  lai^  meas- 
ure, the  same  end — that  is,  for  the  public  good  and 
public  travel  and  convenience.  To  say  that  a  con- 
demnation for  a  public  highway,  laid  out  through  a 
man's  farm,  dividing  it  in  twain,  leaving  his 
fields  in  irregular  and  inconvient  shape,  necessitat- 
ing rearranging  and  building  of  new  fences,  sepa- 
rating his  dwelling  house  from  his  bams  and 
other  outhouses,  that  he  would  not  be  entitled  to 
anything  more  than  the  value  of  the  strip  of 
land  appropriated  for  the  public  road,  would  be 
inequitable  and  unjust  and  is  not  in  keeping  with 
the  constitutional  provision  that  just  compensation 
shall    be    paid. 

So  we  are  of  opinion  that  this  assignment  is 
not  well  made,  and  the  same  is  overruled,  and 
with  the  modification  of  the  decree  hereinbefore 
indicated,    the    case    will    be    affirmed,    with    costs. 
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Elizabeth    Smith    v.    Contikbntal    Ins.    Co. 

Writ     of     certiorari     denied     by     Supreme     Oourt, 
Nashville,    December    Term,    1910. 

1.  FiBE    I17817BANOB.      Doublc.      WaivcT    of    iipulaUon    against. 

Burden  of  proof. 

Where  additional  Insurance  has  been  taken  out  without  per- 
mission indorsed  upon  the  policy  by  an  authorized  agent,  the 
burden  of  proving  waiver  by  some  one  authorized  to  bind  the 
insurer  is  upon  the  policy  holder. 

2.  6amk.    Double  insurance. 

It  is  a  violation  of  a  provision  in  an  insurance  policy  against 
double  or  concurrent  insurance  for  the  holder  of  a  policy 
covering  a  house,  furniture  and  musical  instruments  to  pro- 
cure without  consent  an  additional  policy  upon  the  house  and 
furniture.  In  cases  of  destruction  of  musical  instruments  by 
fire,  there  can  be  no  recovery  under  the  original  policy^  al- 
though these  musical  instruments  were  specifically  excepted 
from  the  second  policy.  The  procuring  of  the  second  policy 
without  consent  of  the  insurer  avoided  the  first  policy  en- 
tirely. 


Fbom    G-n-BS    County. 


Appealed     from     the     Chancery     Court    of     Giles 
County,    W.     S.     Beabdbn,    Chancellor. 

J.    D.    Woodward    for    Complainant 

Ben    Childebs    for    Defendant 

47 
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Me.  Justice  Fababough,  Special  Judge,  deliv- 
ered   the    opinion    of    the    Court. 

On    the    16th    of    October,    1906,    complainant    took, 
out     a    policy     of    fire     insurance     in     the     defendant 
company,    indemnifying    her    against    loss    by    fire    or 
lightning    upon     the     property     therein     mentioned     in 
the    following    amount    upon    the    following    property: 

**0n  dwelling  house,  including  foundation,  $800.00; 
on  household  and  kitchen  furniture,  beds,  bedding 
and  sewing  machine  while  therein;  on  family  and 
wearing  apparel  while  therein;  on  family  provisions 
while  therein,  or  *  in  cellar  under;  silver  plate, 
silverware  and  jewelery  while  in  use  therein; 
printed  books  and  engravings  while  therein  all 
$300.00;  on  piano,  organ  and  other  musical  in- 
struments while  therein  $200.00;  $150.00  on  bam; 
$50.00    on    wagons    and    buggies." 

And  the  policy  was  to  continue  in  force  until 
the  16th  day  of  October,  1911,  a  period  of  five 
years.  She  paid  in  consideration  therefor  a  sum 
of  $15.40  cash,  and  executed  her  four  installment 
notes,  each  for  the  same  amount,  maturing  on  the 
first  day  of  November,  of  each  of  •  the  years, 
1907,  1908,  1909  and  1910.  She  effected  this 
fire  insurance  policy  through  the  local  agent  of 
the  defendant  company,  one  Mr.  Gordon  Walker, 
who  resided  and  had  his  oiHce  and  place  of  busi- 
ness   in    Pulaski,    Giles    County,    Tennessee. 

Complainant's     property      which      she     insured     and 
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where  she  resided  was  located  about  four  miles 
south  of  the  city  of  Pulaski.  This  policy  stipu- 
lated,    among,  other     things,     the     following: 

■ 

"If  the  assured,  without  written  permission  here- 
in, now  has,  or  shall  hereafter  make  or  procure 
any  other  contract  of  fire  insurance,  whether  valid 
or  not,  on  any  of  the  above  described  property, 
this    entire    policy     .     .     .     shall  -be    null    and    void." 

It    is    also    stipulated    that : 

"No  agent  or  employee  of  any  company,  or  any 
other  person  or  persons  than  the  officer  of  the 
company  in  its  Western  Department  at  Chicago, 
111.,  shall  have  power  or  authority  to  waive  or 
alter  any  of  the  terms  or  conditions  of  this 
policy,  or  to  make  endorsements  herein  and  all 
agreements  by  such  officer  must  be  signed  by 
him." 

Subsequent  to  the  issuance  of  the  policies  by 
the  defendant  company,  to-wit:  on  July  14,  1908, 
complainant  procured  from  the  Aetna  Insurance 
Company,  through  its  agent,  Mr.  Appleby,  an  ad- 
ditional policy  of  insurance  of  one  thousand  dol- 
lars, on  her  dwelling  house,  the  same  insured  in 
the  defendant  company.  At  the  time  of  the  is- 
suance of  this  latter  poli<!y,  the  Aetna  Company 
issued  its  policy  to  Misses  Ruth  and  Eliza  Smith 
upon  the  household  and  kitchen  furniture,  wearing 
apparel,  paintings,  engravings,  etc.,  but  it  seems 
that  the  musical  instruments  were  excepted  from 
this    policy    and    especially    stricken    therefrom.       This 
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dwelling  house  and  its  contents  were  on  the 
seventh  day  of  September,  1908,  destroyed  by  fire. 
The  Aetna  Fire  Insurance  Company  effected  settle- 
ment under  both  its  policies  and  paid  to  Miss 
Eliza  Smith  $645.39,  and  $662.20  to  Misses  Ruth 
and  Eliza  Smith.  The  defendant  company  de- 
clined to  make  settlement  because  of  the  additional 
insurance  taken  out  upon  the  property,  and  com- 
plainant conunenced  this  suit  in  the  Chancery 
Court  of  Giles  County  on  February  23,  1909, 
alleging,  among  j^ther  things,  the  issuance  by  the 
defendant  company  of  the  policy,  the  payment  of 
all  premiums,  the  total  destruction  of  the  prop- 
erty, and  that  the  company  declined  payment  upon 
the  ground  that  additional  insurance  upon  the 
property  in  question  was  taken  out  by  complainant, 
without  the  consent  of  defendant  company,  but 
complainant  alleges  that  that  provision  of  the  con- 
tract had  been  waived  by  the  notice  to  Gordon 
Walker,  the  resident  agent  of  the  defendant  com- 
pany,  and  his  aaaent  to  concurrent  insurance,  pray- 
ing  for  recovery  of  twenty-five  per  cent,  as  pro- 
vided   in    the    Act    of    1901. 

The  bill  was  demurred  to  by  the  defendants, 
the  demurrer  being  overruled,  with  leave  to  rely 
upon    it    in    the    answer. 

Defendant  filed  its  answer,  admitting  the  is- 
suance of  the  policy  of  insurance  to  complainant 
in  the  amounts  stated  in  the  bill,  and  admitted 
the    destruction    of    the    property    by    fire,    but    denied 
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that  any  notice  was  given  to  the  company,  through 
its  agent,  Gordon  Walker,  of  the  additional  con- 
current insurance,  and  denied  that  notice  to  Gor- 
don Walker  would  be  notice  to  the  company,  and 
denied  the  authority  of  said  Walker  to  in  any 
way  bind  the  company,  setting  up  the  contention 
that  Walker,  as  to  this  insurance  policy,  was  only . 
a  soliciting  agent,  and  was  without  authority  to 
in  any  way  waive  the  conditions  of  the  policy, 
or  that  he  did,  in  fact,  consent  to  the  additional 
insurance,  or  that  he  did,  or  could  in  any  way  bind 
the  company  by  assent  of  any  kind,  and  that  the 
consent  for  additional  insurance  could  only  be 
made  by  an  officer  of  the  Western  Department  of 
the  defendant  company  at  Chicago,  111.,  and  that 
to     be     in     writing. 

Proof  was  taken,  and  at  the  hearing,  the  Chan- 
cellor dismissed  complainant's  bill,  except  as  to  an 
item  of  a  piano,  on  which  he  allowed  a  recovery 
for  the  sum  of  $200.00,  with  interest  from  the 
date    of    the    filing    of    the    bill. 

From  this  decree  complainant  appealed  from  that 
part  of  the  decree  dismissing  her  bill,  except  as 
to  the  item  of  the  piano,  and  defendant  appealed 
from  that  part  of  the.  decree  allowing  a  recovery 
of  $200.00  and  interest  for  *  the  loss  of  the  piano, 
and    both     sides    have    filed    errors. 

Complainant's  assignment  of  errors  will  be  first 
considered.  They  are  three  in  number,  and  all 
raise     the     same     question     and     will,     therefore,     be 
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treated  together — and  the  error  complained  of  is 
the  Court  holding  that  the  policy  of  insurance  was 
avoided  as  to  the  item  of  $800.00  on  the  dwell- 
ing house,  and  $300.00  on  household  and  kitchen 
furniture  by  the  issuance  to  complainant  of  other 
concurrent  insurance  upon  her  property  insured  in 
.  the     defendant    company. 

It  is  admitted  by  complainant  that  if  the  ad- 
ditional insurance  was  procured  without  the  consent 
of  the  defendant  company  endorsed  upon  its  policy, 
that  it  would  render  the  policy  void  and  non- 
collectible,  if  nothing  else  appeared,  but  it  is  in- 
sisted that  this  provision  of  the  contract  of  in- 
surance was  waived  upon  the  ground  that  Gordon 
Walker  had  knowledge  of  additional  insurance,  and 
consented    thereto. 

The  defendant  denies  that  its  agent,  Gk>rdon 
Walker,  as  to  this  insurance,  was  what  is  known 
in  the  business  of  insurance,  a  recording  agent, 
but  that  he  was  only  a  soliciting  agent,  as  to 
the  insurance  upon  this  particular  property,  it  be- 
ing farm  property,  situated  in  the  country,  and 
it  further  denied  that  he  had  any  authority  to 
waive  the  contract,  or  that,  he  did,  in  fact,  as- 
sent to  the  additional  insurance,  or  that  he  had 
such  knowledge  as  would  in  any  way  affect  or 
bind    his    principal,     the     insurance    company. 

These  are  the  respective  positions  of  the  parties 
litigant,     raising    the    sharp    issue. 

There    is    proof    tending    to    show    that    the    agent. 
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Gordon  Walker,  was  what  is  known  as  recording 
agent  in  the  towns  and  cities  of  Giles  County, 
but  only  soliciting  agent  for  rural  property.  That 
as  recording  agent,  he  could  issue  policies  and 
make  endorsements  thereon,  but  as  soliciting  agent, 
he  could  only  take  the  application  and  submit  the 
same  to  the  general  office  in  Chicago,  and  that 
he  was  both  recording  and  soliciting  agent  of  the 
insurance  company;  and  it  further  appears  that 
the  policy  of  insurance  in  question  in  this  suit 
was  not  written  or  issued  by  the  local  agent, 
Gordon  Walker,  but  that  he  took  the  application 
and  sent  the  same  to  the  office  of  the  company 
at  its  Western  Department  in  Chicago.  This  fact 
is  shown  by  the  policy  itself,  and  by  Mr.  Tuttle, 
Assistant  Secretary  of  the  company,  and  it  seems 
that  complainant  understood  that  the  agent,  Mr. 
Walker,  could  not  issue  the  policy.  She  says  that 
she  went  to  see  him  for  the  policy,  ,  and  that 
she  had  to  wait  a  few  days — that  probably  he  had 
to    send    it    to    Chicago. 

Miss  Smith  further  says  in  her  testimony  that 
she  did  not  go  to  see  Mr.  Walker  with  reference 
to  taking  out  additional  insurance;  that  she  saw 
Mr*  Appleby,  through  whom  she  took'  out  the  ad- 
ditional insurance,  and  that  he  told  her  that  he 
would  notify  Mr.  Walker,  and  that  he  did  so 
notify    him. 

Mr.  Appleby  testifies  as  to  what  took  place  be- 
tween   him    and    Mr.     Walker    as    follows: 
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"I  came  to  town  and  said  to  Mr.  Walker,  the 
agent  of  the  Continental  Insurance  Company,  over 
at  the  People's  Bank,  and  asked  him  if  he  had 
a  policy  of  Miss  Ruth  Smith,  on  the  dwelling 
house,  and  if  he  did,  was  it  concurrent,  and  he 
said  he  did  not  know  whether  he  did  or  not. 
I  told  him  she  had  asked  me  to  write  her  one 
thousand  dollars,  which  I  would  do  that  night, 
and  if  his  policy  was  not  written  for  other  con- 
current insurance,  to  make  it  so  that  night.  He 
said  that  would  be  pretty  full  insurance,  but  he 
considered  it,  he  supposed,  a  safe  risk,  as  the 
old    ladies    were    straight." 

Q.  **Did  he  say  he  would  make  his  policy  con- 
current,    or    notify    his    company?" 

A.  "I  don't  think  he  did;  I  told  him  to  do 
it,    and    took    it    for    granted    that    he    would." 

Mr.  Walker  testifies  with  reference  to  what  took 
place  between  him  and  Mr.  Appleby,  with  refer- 
ence   to    this    insurance:    - 

'*First  place,  Mr.  Appleby  came  to  me  and  told 
me  that  Miss  Eliza  Smith  wanted  him  to  write 
her  some  insurance  on  a  place;  and  I  told  him 
that  Miss  Smith  had  all  the  insurance  she  needed 
on  the  property  there;  that  she  was  well  covered, 
and  that  if  I  were  him  I  woud  not  write  it, 
and  later  on,  sometime,  he  told  me  that  he  had 
been  down  there  to  see  this  property,  and  that 
she  wanted  him  to  write  additional  insurance,  and 
I    told     him     that    those     people    have     got     all     the 
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insurance  that  they  need  on  that  property.  And  I 
think  he  asked  me  to  write  to  the  Continental 
to  get  their  consent  to  put  additional  insurance 
there^  and  I  told  him,  no,  it  was  useless  for  me 
to  do  so — that  they  would  not  do  it,  and  I 
never  knew  anything  about  the  additional  insur- 
ance   until    after     the    fire    had    occurred." 

It  being  conceded  that  the  provision  in  the  con- 
tract, to  the  effect  that  additional  insurance,  with- 
out the  permission  of  the  insurer,  will  invalidate 
the  contract,  and  the  onus  resting  upon  the  com- 
plainant to  show  a  waiver  of  such  provision,  she 
has  wholly  failed  to  show  such  waiver,  even  if 
it  were  conceded  that  Grordon  Walker  was  such 
agent,  as  knowledge  to  him  would  bind  the  com- 
pany, because  he  states  that  he  did  not  know  that 
additional  insurance  had  been  taken  out  until  after 
the  fire  had  occurred.  So  it  is  really  not  neces- 
sary to  determine  the  character  of  the  agency  of 
Gordon  Walker  in  effecting  this  policy  of  insur- 
ance, because,  under  the  proof,  whatever  his  char- 
acter of  agency  might  have  been,  the  company 
would  not  be  bound,  because  complainant  not  only 
fails  to  show  any  assent  upon  the  part  of  the 
company,  but,  in  fact,  fails  to  show  any  knowl- 
edge   communicated     to    the    company. 

It  is  true  that  Mr.  Appleby  says  that  he  told 
Walker  that  he  would  write  the  additional  insur- 
ance that  night,  but  Mr.  Walker  denies  this, 
which    equailzes    the    proof    upon    this    question,     and 
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leaves  complainant  without  any  preponderance,  and 
the  burden  resting  upon  her  to  show  a  waiver, 
she  has  failed  to  establish  this  fact,  and  it  being 
well  settled  that  a  condition  in  a  fire  insurance 
policy,  providing  that  if  concurrent  insurance  shall 
be  procured  without  the  consent,  or  permission  of 
the  insurer,  will  render  the  policy  void,  this  being 
held  to  be  a  reasonable  and  valid  provision  in  a 
contract  of  insurance.  Summerfield  v.  Ins.  Co., 
8    Lea,    547. 

Complainant  does  not  deny  this  rule,  but  admits 
it,  and  having  failed  to  show  a  waiver  upon  the 
part  of  the  insurance  company  .of  any  provision, 
and  conceding  that  additional  concurrent  insurance 
was  procured,  it  results  that  her  assignment  of  er- 
rors are  overruled,  and  that  the  case,  as  to  com- 
plainant,    Avill    be    affirmed. 

Defendant  assigns  as  error  the  action  of  the 
Chancellor  in  granting  a  decree  for  $200.00  for 
the  piano.  It  appears  from  the  record  that  the 
insurance  policy  taken  by  complainant,  Miss  Eliza 
Smith,  in  the  defendant  company,  and  also  the 
policy  taken  by  her  in  the  Aetna  Company,  cov- 
ered the  same  dwelling  house,  and  that  the  policy 
taken  by  her  in  the  defendant  company  covered 
household  and  kitchen  furniture,  wearing  apparel, 
silverwear,  jewelry,  books-  and  engravings,  piano 
and  other  musical  instruments,  and  that  the  policy 
taken  by  her  and  her  sister,  Miss  Ruth  Smith, 
in    the    Aetna  Company    covered    a    part    of    the    per- 
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sonal  effects  embraced  in  the  policy  of  the  de- 
fendant company,  but  did  not  cover  the  piano; 
so  the  question  now  arises,  will  the  fact  that 
some  of  the  same  property,  covered  by  both  poli- 
cies, invalidate  the  insurance  in  toto,  or  only  such 
articles    as    are    embraced    in    both    policies. 

The  clause  in  the  defendant  company  prohibiting 
other    insurance    is     as     follows: 

"If  the  assured  within  written  permission  here- 
in, now  has,  or  shall  hereafter  make  or  procure 
any  other  contract  of  fire  insurance,  whether  valid 
or  not,  on  any  of  the  above  described  property, 
this    entire    policy    shall    be    null    and    void." 

While  there  has  been  some  diversity  of  '  opinion, 
the  weight  of  authority  seems  to  be  that  there  is 
double  insurance  if  the  two  policies  cover  any 
part  of  the  same  subject  matter:  Vol.  13  Amer. 
and    Eng.     Enc.     of    Law,    310. 

In  the  case  of  Ramsey  Woolen  Cloth  Mfg.  Co. 
v.  Mutjial  Fire  Insurance  Company,  11  U.  C.  Q. 
B.,  516,  it  is  held:  "In  this  case  the  policy 
sued  upon  covered  a  building,  machinery  and  stock 
in-  separate  sums;  another  policy  was  procured 
upon  the  building  and  machinery,  but  not  upon 
the  stock,  it  was  held  in  an  action  to  recover 
the  insurance  upon  the  stock  that  there  could  be 
no  recovery."  Citing  as  .  authority  Allison  v. 
Phoenix  Ins.  Co.,  3  Dill,  (U.  S.),  480;  Harris 
1.    Ohio    Ins.    Co.,    5    Ohio,    466. 

In     the     case     of     the     Associated     Fire     Insurance 
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Co.  V.  il^^am^  5  Md.,  165,  it  was  held,  "That 
insurance  of  $700.00  upon  books  and  $800.00 
upon  musical  instruments  is  violated  in  toto  by 
other  insurance  on  one  of  these  classes  of  prop- 
erty." 

In  the  instant  case  the  dwelling  house  is  the 
same  in  the  two  policies  and  at  least  a  part  of 
the  contents  of  the  dwelling  house  are  identical  in 
the  policies  in  defendant  company,  taken  by  Miss 
Eliza  Smith  and  in  the  policy  taken  in  the 
Aetna  Co.  by  Miss  Eliza  Smith  and  Euth  Smith; 
so  we  are  of  the  opinion  and  hold  both  upon 
principle  and  authority  that  recovery  can  not  be 
had  in  this  case  for  the  piano,  although  it  was 
not  specifically  covered  in  both  policies,  yet  the 
piano  was  of  the  property,  a  part  of  which  was 
doubly  insured,  and  was  located  in  the  same 
dwelling  which  was  also  doubly  insured.  There- 
fore it  would  seem  that  the  same  reasons  would 
obtain  for  making  the  risk  of  double  insurance 
undesirable  where  the  article  not  doubly  insured 
is  contained  in  or  with  the  other  property  upon 
which  double  insurance  is  taken,  it  results  that 
the  assignment  must  be  held  good  and  the  case 
reversed    and    the    bill    dismissed    with    cost. 
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Hefley  v.  Holloman. 


J.    A.    Hefley    v.    J.    F.    Holloman. 

Writ    of    certiorari    denied    by    Supreme    Coiirt    at 
Jackson,    April,     1911,    Term. 

CoiXEGTiox  OF  Taxes  by  Constable.    Official  and  Special  Band. 

The  sureties  upon  the  official  bond  of  a  constable  are  not  liable 
for  delinquent  taxes  collected  by  him  for  a  county  trustee 
under  the  assessment  and  reyenue  Act  of  1908.  This  Act 
required  the  execution  of  a  special  bond  by  any  constable  to 
whom  delinquent  taxes  were  delivered  for  collection.  The 
sureties  upon  his  general  bond  are  not  liable,  although  he  pro- 
ceeded to  and  did  collect  taxes  without  a  special  bond. 


Fkom    Obion    County. 


Appealed     from     the     Chancery     Court     of     Obion 
Coimty,    Jno.    A.    Cooper^    Chancellor. 

PiEBCE    &    Fey    for    Complainant. 

E.     J.     Smith    for    Defendant. 

Me.     Justice     Hall     delivered     the     opinion     of 
the    Court. 


This  bill  was  filed  in  the  Chancery  Court  of 
Obion  County  on  January  3,  1908,  in  the  name 
of    the    State    of    Tennessee    for    the    use    and    benefit 
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of  J.  A.  Hefley  against  the  defendant,  J.  F. 
Holloman^  to  recover  of  J.  F.  HoUoman,  as 
surety  on  the  general  constable  bond  of  E.  If. 
Davie,  the  sum  of  $191.15  for  delinquent  taxes 
alleged  to  have  been  collected  by  E.  N.  Davie, 
as  constable  of  Obion  County,  in  the  year  1903, 
and  which  he  failed  to  pay  over  to  the  trustee 
of    said    county,    as    required    by    law. 

There  was  a  decree  in  the  Court  below  against 
defendant  HoUoman  for  the  amount  of  said  taxes, 
and  he  has  brought  the  case  to  this  Court  by 
appeal,     and     has     assigned     errors. 

The  bill  alleges  that  Hefley  was  the  regularly 
elected  and  qualified  trustee  of  Obion  County 
during  the  year  of  1903;  that  Davie  was  a  duly 
elected  and  quaHfied  constable  of  said  county,  hav- 
ing been  elected  at  the  regular  August  election 
1902,  for  a  term  of  two  years,  and  qualified  by 
giving  bond  and  taking  the  oath  as  required  by 
law;  that  his  bond  as  constable  *was  signed  by 
himself  as  principal,  and  by  R.  H.  Clement,  J. 
W.  Clayton,  A.  J.  Taylor,  and  the  defendant,  J. 
F.  HoUoman,  as  sureties,  and  that  said  bond  was 
made  payable  to  the  State  of  Tennessee;  that  in 
the  year  1903,  Davie  received  as  constable  from 
Hefley,  the  trustee  of  Obion  County,  the  delin- 
quent tax  list  for  the  Eighth  Civil  District  of 
said  County ;  that  Davie  collected  said  list  of  de- 
linquent taxes,  but  declined  to  turn  over  to  the 
trustee     the     sum     of     $191.15,     and     which     amount 
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was  collected  upon  said  delinquent  tax  list  so 
turned  over  to  him,  as  such  constable;  that 
Hefley,  as  trustee,  was  forced  to  pay  and  did  pay 
to  the  State  of  Tennessee  and  to  Obion  County 
the  said  sum  of  *  $191.15,  because  of  the  failure 
of  Davie,  and  that  Davie  then  refused  and  has 
ever  since  refused  to  pay  or  refund  to  Hefley 
the  amount  of  said  delinquent  taxes  so  paid  by 
Hefley;  that  E.  N.  Davie  (principal  on  the  of- 
ficial constable's  bond),  and  J.  W.  Clayton,  one 
of  the  sureties  thereon,  were  both  non-residents 
of  the  State  of  Tennessee,  and  have  no  property 
therein;  that  E.  H.  Clement,  who  was  also  a 
surety  on  Davie's  official  bond  is  dead,  and  his 
estate,  ■  if  he  had  any  estate,  has  been  distributed, 
and  nothing  can  be  '  made  out  of  it;  that  A.  J. 
Taylor,  who  was  also  surety  on  the  ^  official  bond 
of  Davie,  is  wholly  insolvent,  and  has  been  ever 
since  he  became  liable  for  said  taxes;  that  Davie 
is  not  only  a  non-resident  of  the  State,  but  is 
also  insolvent,  and  has  been  ever  since  September 
1,    1904. 

The  biU  prayed  for  a  decree  against  the  de- 
fendant Holloman  for  the  amount  of  said  delin- 
quent   taxes,     together    with     interest. 

The  defendant,  Holloman,  answered  the  bill,  de- 
nying that  said  delinquent  taxes  were  turned  over 
to  Davie  as  constable  of  Obion  County,  or  by 
virtue  of  his  official  bond.  He  denied  that  Davie 
collected    the    taxes    in    the    capacity    of    a    constable,. 
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or  that  his  official  bond  was  liable  for  sueh  taxes, 
or  that  he  as  surety  on  the  official  bond  of 
Davie  is  in  any  manner  liable  for  the  taxes  col- 
lected by  Davie  for  the  year  1908.  He  denies 
that  Davie,  as  constable,  had  authority  under  and 
by  virtue  of  the  laws  of  Tennessee  then  in  force, 
to  collect  and  receive  delinquent  taxes,  and  that 
if  he  did  so,  he  did  it  either  as  the  agent  or 
deputy  trustee  of  Hefley,  and  under  and  by  vir- 
tue    of    Hefley's  appointment. 

The  answer  avers  that,  under  the  law  then  in 
force  Hefley,  as  trustee  of  Obion  County,  had  the 
right  to  appoint  a  deputy  trustee  for  the  collection 
of  delinquent  taxes  for  each  district  in  the 
county,  and  that  for  his  own  protection  as  trus- 
tee, and  to  avoid  loss  by  reason  or  failure  of 
such  deputy  trustee  to  account  for  such  delinquent 
taxes,  the  statute  authorized  him  and  made  it  his 
duty  to  require  a  special  bond  of  such  deputy  to 
cover  the  delinquent  taxes  so  turned  over  to  such 
deputy,  and  to  indemnify  himself  against  any  failure 
upon  the  part  of  such  deputy  to  account  and  pay 
over  to  him  as  trustee  such  taxes;  that  Hefley 
did  not  take,  or  require  of  Davie  such  special 
bond,  as  required  by  statute,  and  is,  therefore, 
the  author  of  his  own  misfortune  and  loss.  In 
fact,  the  answer  denies  all  of  the  material  alle- 
gations   of    the    bill. 

In  lieu  of  proof  upon  the  issues  presented  by 
.tile     bill     and     answer,     an     agreement     was     entered 
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* 

into  by  counsel  for  the  complainant  and  the  de- 
fendant^ and  made  a  part  of  the  record  in  this 
cause. 

The  official  bond  of  Davie,  and  which  was 
signed  by  the  defendant,  Holloman,  as  suiefy,  is 
made    a    part    of    the    bill/   and    is    as    follows: 

State    of    Tennessee,    Obion    Cotjnty. 

'*Know    all    Men    by    these    Presents,    that    we,    E. 

N.    Davie, ^  are    bound    unto 

the  State  of  Tei^essee  in  the  penal  sum  of  four 
thousand  dollars,  to  which  payment,  well  and  truly 
to  be  made,  we  bind  ourselves,  and  each  and 
every  of  our  heirs  and  representatives,  severally 
and    jointly. 

^^Sealed  with  our  seals,  and  dated  this  first 
day    of    September,    1902. 

"The  condition  of  the  above  obligation  is  that, 
whereas,  the  said  E.  N.  Davie  has  been  duly  and 
constitutionally  elected  constable,  for  District  No. 
8,  in  the  County  of  Obion,  for  the  ensuing  two 
years:  Now  if  the  said  E.  N.  Davie  shall  faith- 
fully discharge  the  duties  of  his  office,  and  pay 
over  and  account  for  all  moneys  by  him  collected 
by  virtue  of  his  office  to  the  person  or  persons 
authorized  to  receive  the  same,  and  in  all  other 
respects    discharge    the    duties    of    said    office    accord- 

48 
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ing    to    law,    tbeo    this    bond    to    be    Toid;    otherwise 

to    remain    in    full    force, 

"E.     K     Davie, 

*  "W.    H.    Clement, 

"J.     W.     Clayton, 

''A.     J.     Tayloe, 

"J.        F.        HOLLOMAN." 

It  is  insisted  by  defendant  that  under  the  law 
applicable  to  the  facts  in  this  ease,  the  general 
constable's  bond  would  not  embrace  or  cover  any 
such  liability.  While  there  are  other  errors  as- 
signed by  the  defendant,  owing  to  the  view  that 
we  take  of  the  case,  it  will  not  be  necessary  for 
us  to  consider  the  other  assignments  of  error  in 
this  opinion,  as  we  think  the  questions  raised  by 
the  first  assignment  will  be  determinative  of  the 
case. 

The     stipulation     entered     into     by     counsel,     while 

*  .   .  . 

not    containing    admitted    facts,    it    is    agreed    that    if 

the  deposition  of  complainant  had  been  talcen^  he 
would  have  testified  to  the  matters  therein  con- 
tained, and  there  being  no  counter  evidence  offered 
by  the  defendant,  we  will  treat  the  statements 
contained  in  said  stipulation  as  the  undisputed  facts 
in  the  cause,  and  will  proceed  to  consider  the 
vital  question  raised  by  the  assignment  of  error 
heretofore  referred  to,  which  question  is  one  of 
law    rather    than    one    of    fact. 

It  appears  from  the  stipulation  of  counsel^  as 
well    as    from    the    allegations    of    the    bill,    that    the 
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taxes  collected  by  Davie,  and  which  he  failed  to 
pay  over  to  complainant,  as  trustee  of  the 
County  of  Obion,  were  delinquent  taxes  for  the 
year  1903,  and  their  collection  was,  therefore,  con- 
trolled by  the  provisions  of  Chapter  258  of  the 
Acts    of     1903. 

We  might  say  here  that  the  provisions  of 
Chapter  174  of  the  Acts  of  1901,  making  pro- 
visions for  the  collection  of  delinquent  taxes  are 
the    same    as    in    the    Act    of    1903. 

We  do  not  know  of  any  general  law  or  statute, 
nor  have  we  been  referred  to  any  such  law  or 
statute  by  counsel,  giving  constables  the  authority 
to  collect  delinquent  taxes  by  virtue  of  their  of- 
fice. This  authority  has  always  been  controlled 
and  restricted  by  the  general  revenue  Acts  passed 
by  the  Legislature  from  time  to  time,  and,  there- 
fore, the  liability  of  the  defendant,  Holloman,  as 
suretv  on  the  official  bond  of  Davie,  the  con- 
stable  collecting  these  taxes,  must  depend  upon  the 
provisions  of  the  Act  of  1903  hereinbefore  re- 
ferred to;  the  material  portion  of  which  has  here- 
tofore been  quoted  and  set  out  in  this  opinion. 
That  Acts  provides  that  taxes,  when  they  become 
delinquent,  shall  be  collected  ^  in  a  particular  way. 
In  the  second  paragraph  of  section  50  heretofore 
referred    to    the    following    language    appears: 

"After  the  taxes  become  delinquent  the  County 
Trustee  shall  have  power  to  appoint  such  deputies 
as    may    be    necessary    for    the    collection    of    the    de- 
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linquent  taxes,  and  in  such  cases,  he  shall  fur- 
nish  the  deputy  with  a  list  of  the  delinquent 
tax  payers,  with  the  description  of  the  property 
assessed  against  each,  and  the  amount  of  taxes 
due    from    each." 

Section  50  of  said  Act  also  provides  for 
monthly  reports  and  settlements  by  the  constable 
or    deputy    trustee,    and    further    provides: 

"Any  balance  found  due  on  such  settlements 
may  be  recovered  of  the  constable  or  deputy  trus- 
tee, and  his  sureties  on  his  bond,  by  suit  or 
motion  on  five  days'  notice  in  any  Court  of  Rec- 
ord, instituted  by  the  County  Trustee  or  any 
revenue    agent    of    District    Attorney    of    the     State." 

While  these  provisions  of  the  Act  relative  to 
the  collection  of  delinquent  taxes  by  constables  and 
deputy  trustees,  are  somewhat  ambiguous,  and  it 
is  difiiicult  to  determine  whether  the  Act  intended 
to  confer  upon  the  trustee  the  right  to  place  in 
the  hands  of  constables  only  the  delinquent  poll 
taxes  for  collection,  and  require  such  constable  to 
execute  a  special  bond  covering  the  aggregate 
amount  of  such  polls  to  be  collected,  or  whether 
the  provisions  of  the  Act  relate  to  delinquent 
property  tax,  as  well  as  polls.  If,  under  the 
provisions  of  the  Act,  the  trustee  is  only  given 
the  authority  to  place  delinquent  polls  in  the 
hands  of  constables  for  collection,  and  take  a 
special  bond  therefor,  then  there  is  no  evidence 
in    the    record     showing    whether    the    taxes    collected 
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by  Davie  in  the  year  1903,  and  which  he  failed 
to  pay  over  to  the  trustee,  were  poll  taxes  or 
property  tax,  nor  does  the  stipulation  of  counsel 
show  how  this  was.  If  the  provisions  of  the  Act 
did  not  give  to  the  trustee  authority  *  to  turn 
over  to  constables  for  collection  the  delinquent 
property  taxes,  and  the  taxes  collected  by  Davie 
were  property  taxes,  then  the  trustee  violated  his 
authority  in  turning  such  taxes  over  to  the  con- 
stable Davie,  and  would  have  no  recourse  on  his 
official-  bond  for  his  failure  to  account  for  such 
taxes. 

Upon  the  other ,  hand,  if  the  authority  delegated 
by  said  Act  to  the  trustee,  provides  that  bond 
shall  be  taken  to  cover  both  property  tax  and 
poll  taxes,  then,  we  think,  under  the  provisions 
of  said  Act,  the  trustee  would  be  required  to 
take  a  special  bond  in  accordance  with  the  pro- 
visions of  said  Act,  for  the  aggregate  amount  of 
property  tax,  as  well  as  poll  taxes,  and  the  trus- 
tee must  look  to  such  special  bond  for  recourse 
in  the  event  the  constable  failed  to  account  for 
and  pay  over  to  the  trustee  the  taxes  so  collected 
by  him,  because,  it  was  evidently  the  intention 
and  purpose  of  the  Legislature  to  secure  the  trus- 
tee, whose  duty  it,  was,  under  the  Act,  to  collect 
all  taxes  due  the  State  and  county,  and  for  the 
collection  of  which  ^  he  had  executed  bond  payable 
to  the  State  of  Tennessee  in  the  collection  of  all 
delinquent    taxes    made    by    any    constable    or    deputy 
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trustee  appointed  by  him.  It  will  be  observed 
from  the  provisions  of  the  Act,  the  trustee  was 
not  compelled  to  appoint  a  constable  to  collect  de- 
linquent taxes  under  said  Act,  but  it  was  within 
his  power  and  authority  to  appoint  any  person 
whom  he  might  deem  proper  to  appoint  for  such 
purpose.  It  will  also  be  borne  in  mind  that  the 
constable  got  his  authority  to  collect  the  delinquent 
taxes  from  the  trustee  by  appointment  and  not 
by  virtue  of  the  provisions  of  the  statute,  nor 
by    virtue    of    his    official    powers    as    constable. 

In  the  case  of  the  State  v.  Stames^  5  Lea, 
545,  it  was  held  by  our  Supreme  Court  that  the 
official  bond  of  a  collector  of  revenue,  and  the 
sureties  thereon,  given  for  the  collection  of  State 
and  oountv  revenue,  were-  not  liable  for  the  col- 
lection  of  school  funds,  for  which  a  special  bond 
was  required  to  be  given  by  statute.  In  this  case 
the    Court    said : 

"We  need  notice  but  two  questions  in  these 
cases.  The  Ctfurt  below  held  that  the  collector 
and  his  sureties  were  not  liable  by  motion  on  his 
general  official  bond,  being  required  by  the  Code, 
Sec.  972,  and  perhaps  other  sections,  expressly  to 
give  a  separate  bond  *in  such  penalty  as  may  be 
fixed  by  the  County  Court,'  -for  the  collection 
and  paying  over  this  fund  to  the  County  Trustee. 
We  have  been  pointed  to  no  statute  that  changes 
this,  nor  any  authority  for  holding  that  in  such 
a     case    the     parties    on     the    official    bond    shall    be 
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lia'ble  for  revenue  that  is  required  to  be  secured 
by  a  special  bond,  therefore  can  not  be  assumed 
to    have    been     included    in    such    bond." 

m 

In  the  case  of  McClean  v.  Staie  and  Couniy, 
etc.,  8  Heis.,  270,  in  reference  to  railroad  taxes, 
our     Supreme     Court     said: 

"The  Court  as  required  to  take  a  special  bond 
for  the  collection  of  these  taxes.  The  sureties  on 
the  ordinary  county  bond  had  a  right  to  presume 
that  this  positive  mandate  of  the  law  had  been, 
or    would    be    complied    with." 

And  so  it  was  held  in  that  case  that  the  sure- 
ties on  the  ordinary  county  bond  were  not  liable 
for    such    taxes. 

Now,  if  the  statute  gave  the  trustee  the  au- 
thority to  place  in  the  hands  of  constables,  as 
well  as  deputy  trustees,  for  collection,  delinquent 
property  tax,  as  well  as  poll  taxes,  and  we  think 
that  the  provisions  of  the  Act  upon  that  subject, 
taken  as  a  whole,  do  give  the  trustee  that  au- 
thority, he  was  also  required  to  take  from  such 
constable  a  special  bond  to  secure  the  collection 
and  paying  over  of  the  taxes  so  collected  by 
him.  The  purpose  of  a  bond  was  not  to  secure 
the  State  and  county  in  the  collection  of  such 
taxes,  because,  the  trustee  had  execute<l  bond  to 
the  State  to  secure  to  it  the  collection  and  pay- 
ing over  to  the  proper  officers,  all  State  and 
county  taxes  collected  by  him  or  by  his  deputies, 
whether    constables    or    other    special    deputies.     There- 
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fore,  there  was  no  reason  why  the  L^slature 
should  have  provided  for  a  special  bond  to  secure 
the    State    in    the    collection    of    such    taxes. 

That  it  was  not  the  intention  and  purpose  of 
the  Legislature  passing  the  Act  of  1903,  to  make 
the  official  bond  of  the  constable  liable  for  de- 
linquent taxes  placed  in  his  hands  by  the  trustee, 
and  collected  by  him,  is  shown  from  the  follow- 
ing history  of  former  legislation  pertaining  to 
the  liability  of  constables  and  deputy  trustees  for 
the  collection  and  accounting  for  delinquent  taxes 
under  the  various  general  statutes  of  the  State, 
and  which  Acts  we  have  taken  the  pains  to  ex- 
amine : 

Under  "Chapter  91  of  the  Acts  of  1875,  by 
section  6  of  said  Act,  sheriffs  were  made  liable 
on     their     official    bonds     for    all    revenue  (delinquent 

m 

taxes)  collected  by  them,  or  that  should  have  been 
collected  by  them  under  said  Act.  By  section  7 
of  said  Act,  it  was  provided  that  before  the  de- 
linquent taxes,  for  the  collection  of  which,  was 
provided  for  in  that  Act,  should  be  turned  over 
to  any  constable,  such  constable  should  deliver  to 
the  County  Trustee  his  bond  for  double  the 
amount  of  such  delinquent  taxes  in  his  Civil  Dis- 
trict, conditioned  to  be  void  if  such  constable 
duly  collect  and  pay  over  to  said  trustee  such 
taxes;  said  bond  to  be  signed  by  good  sureties  to 
be    approved    by    the    trustee,    etc. 

The     next     revenue     Act     was     the     amendment     to 
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all  the  laws  for  the  assessment  of  property,  viz, 
the  Act  of  1877,  Chapter  73.  This  Act  did  not 
change  in  any  respect  the  provisions  of  the  Act 
of  1875  pertaining  to  the  liability  of  const^ibUM 
or  deputy  trustees  for  the  collection  of  delinquent 
taxea  This  Act  also  required  a  special  bond  of 
constables    for    the    collection    of    such    taxes. 

The  next  Act  was  the  Act  of  1879,  Chapter 
245.  This  Act  did  not  in  any  way  alter  or 
change  the  provisions  of  the  two  previous  Acts 
bearing  upon  the  liability  of  constables  or  deputy 
trustees    in    the    collection    of    delinquent    taxes. 

The  next  Act  was  the  Act  of  1881,  Chapter 
171.  This  Act  expressly  made  sheriffs  liable  on 
their  official  bonds  for  the  collection  and  paying 
over  all  delinquent  taxes,  but  expressly  required 
special    bonds    to    be    executed    by    constables. 

The  next  Act  was  the  Act  of  1883,  Chapter 
105.  This  Act  •  expressly  made  sheriffs  liable  on 
their  official  bonds  in  the  collection  of  delinquent 
taxes,  by  section  56  of  said  Act  required  a  spe- 
cial   bond     of    constables. 

The  next  Act  was  the  Act  of  1885,  Chapter 
1.  This  Act  by  section  57  thereof,  required  a>n- 
stables  to  execute  to  the  County  Trustee  bonds 
for  double  the  amount  of  unpaid  taxes  in  their 
districts,  or  double  the  amount  of  distress  warrantn 
to  them  issued,  payable  to  the  State  of  Tennes- 
see, for  the  u-se  of  the  trastee,  and  f;<^>nditionerl 
to    be     void     if    such     constable    duly    collected     and 
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paid  to  said  trustee  said  amount  of  unpaid  taxes. 
Section  58  of  the  same  Act  required  the  same 
bond    of    deputies    that    was    required    of    constables. 

The  next  Act  was  the  Act  of  1887,  Chapter 
2.  This  Act,  by  section  60  thereof,  provided  that 
the  trustee  might  turn  over  to  constables  the  de- 
linquent tax  list,  if  the  amount  of  ^  the  delinquent 
taxes  was  not  in  excess  of  the  amount  of  the 
official  bond  of  such  constables,  without  additional 
bond,  and  that  such  constables  so  receiving  said 
delinquent  taxes  should  be  held  liable  under  the 
penalties  of  their  official  bonds  for  the  amount  of 
such  delinquent  taxes  so  collected  by  them  and 
not  accounted  for  according  to  law.  This  was  the 
first  enactment  by  th^  Legislature  from  1875  down 
to  that  time  making  the  official  bonds  of  con- 
stables liable  for  delinquent  taxes  collected  by 
them     and    not    accounted    for. 

The  next  Act  was  the  Act  of  1889,  Chapter 
96.  This  Act  did  not  alter  or  change  the  pro- 
visions of  the  previous  Act  upon  this  question.  In 
1891  there  was  no  general  revenue  law  passed  by 
the  L^islature.  In  1893  there  was  no  general 
revenue  law  passed,  but  in  1895,  a  general  reve- 
nue Act  was  passed,  being  Chapter  J  20  of  the 
Acts  of  1895.  By  section  73  of  this  Act  trus- 
tees  were  given  the  right  to  turn  over  to  con- 
stables the  delinquent  tax  lists  of  their  respective 
districts.  The  Act  expressly  provided  that  their 
official     bonds     should     be     liable     for     the     delinquent 
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taxes  collected  by  them  and  not  accounted  for, 
just  as  did  the  Act  of  1887.  By  section  20 
of  said  Act,  the  Act  of  1889,  Chapter  96,  was 
expressly  repealed,  therefore,  leaving  the  Act  of 
1895  as  the  only  general  revenue  Act  then  in 
force. 

The  next  Act  was  the  Act  of  1897,  Chapter 
1.  This  Act  expressly  repealed  the  Act  of  1895, 
as  well  as  all  other  previous  revenue  Acts.  Sec- 
tion 60  of  this  last  named  Act  provides  as  fol- 
lows : 

''After  taxes  become  delinquent  the  County  Trus- 
tee shall  have  power  to  appointed  such  deputies 
as  may  be  necessary  for  the  collection  of  delin- 
quent taxes,  and  in  such  case  he  shall  furnish 
the  deputy  with  a  list  of  the  delinquent  tax 
payers,  with  the  description  of  the  property  as- 
sessed against  each  and  the  amount  of  taxes  due 
from    each." 

There  is  no  provision  made  in  said  Act  for  the 
appointment  of  constables  to  collect  delinquent 
taxes  at  alL  By  section  80  of  said  Act  <m 
pages  48  and  49,  all  previous  revenue  Acts  are 
expressly  repealed.  So  in  1897,  after  the  j>aAsage 
of  the  revenue  Act  of  1897,  there  wa«  no  stat- 
ute authorizing  the  collection  of  delinquent  taxes 
bv    con^taWes. 

The  next  Act  wa«  the  Act  of  1%99,  Cliapter 
43.'>,  S^rction  51  of  this  Act  exppe«-ly  prr/virled 
that     a     «pecial     bond     should     Ije     rer|ijirfrd     by     the 
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trustee  of  constables  or  deputies  covering  the  de- 
linquent tax  lists  placed  in  their  hands  for  col- 
lection, and  this  bond  was  to  be  approved  by  the 
trustees. 

The  next  Act  was  the  Act  of  1901,  Chapter 
174.  Section  50  of  this  Act  is  the  same  as  the 
Act  of  1903  in  so  far  as  it  pertains  to  the  col- 
lection of  delinquent  taxes  by  constables  or  deputy 
trustees. 

It  will  be  observed  that  some  of  the  Acts  re- 
ferred to,  provide  that  the  official  bond  of  con- 
stables should  be  liable  for  delinquent  faxes  col- 
lected by  such  constables,  and  which  they  might 
fail  to  pay  over  to  the  proper  'official.  Many  of 
the  Acts,  however,  provide  that  a  special  bond 
shall  be  executed,  and  the  Act  under  which  the 
taxes  involved  in  this  suit  were  collected,  provided 
that  a  special  bond  should  be  given.  There  would 
be  no  sense  in  the  Legislature  requiring  a  special 
bond  to  be  executed  bv  constables  in  whose  hands 
the  delinquent  tax  list  was  placed,  unless  it  was 
to  protect  and  secure  the  trustee  against  the  fail- 
ure of  the  constable  to  collect  and  duly  account 
for  taxes  so  placed  in  his  hands.  To  say  that 
a  trustee  could  ignore  this  provision  of  the  stat- 
ute, by  failing  to  require  a  bond  of  a  constable 
covering  the  delinquent  taxes  placed  in  his  hands, 
and  upon  a  failure  of  the  constable  to  pay  over 
the  taxes  so  collected  by  him,  the  trustee  is  com- 
pelled    to     account     to     the     State     for     such     taxes; 
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that  the  trustee  would  have  the  right  to  proceed 
against  the  official  bond  of  the  constable  is,  we 
think,     untenable. 

It  was  the  duty  of  the  trustee  to  require  spe- 
cial bond  of  the  constable  and  protect  himself 
against  any  such  default  of  the  constable  in  the 
collection  and  accounting  for  the  taxes  placed  in 
his  hands,  and  if  the  trustee  failed  to  protect 
himself  by  taking  the  special  bond  required  by 
statute,  and  sustained  a  loss  by  reason  of  such 
failure,  he  is  the  author  of  his  own  wrong  and 
has  no  recourse  against  the  sureties  on  the  con- 
stable's official  bond.  The  sureties,  at  the  time 
they  signed  the  official  bond,  had  the  right  to  as- 
sume that  the  trustee  would  perform  his  duty, 
in  the  event  he  should  place  the  delinquent  taxes 
in  the  hands  of  the  constable  for  collection;  that 
he  would  take  the  special  bond  required  by  law 
for  the  collection  of  such  taxes.  The  sureties  had 
no  reason  to  believe  or  anticipate  that  they  would 
be  called  upon  to  respond  for  the  default  of  the 
constable    in    respect    to    such    taxes. 

It  follows  that  the  decree  of  the  Chancellor 
will  be  reversed  and  complainant's  bill  dismissed. 
The  complainant  will  pay  the  costs  of  the  Court 
below,    as    well    as    the    costs    of    this    appeal. 
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Cumberland      Telephone      &      Telegraph      Co.      v. 
Jessie    V.     Carter    and    Husband,    Fred 

M.     Carter. 

Writ    of    certiorari    denied    by    Supreme    Court    at 
Jackson,    April,     1911,    Term. 

t.  Telephone  Companies.    Liahility  of  to  metnhers  of  a  familp, 
when. 

In  view  of  the  nature  of  the  service  rendered  by  a  telephone 
company  to  a  family  as  a  whole,  where  an  instrument  is  in- 
stalled in  the  home,  there  is  an  implied,  if  not  an  express, 
obligation  to  serve  each  member.  Where  it  appears  that 
when  a  customer  had  sickness  in  his  family  the  company 
gave  by  custom  preference  in  repairing  it  when  needing  re- 
pair, and  where  it  further  appears  that  the  company  had  no- 
tice of  the  sickness  of  the  wife  in  a  home  where  an  instru- 
ment had  been  installed,  and  promised  immediate  repair,  so 
as  to  enable  her  to  communicate  with  her  physician,  but  failed 
to  do  so,  suit  may  be  maintained  by  the  husband  and  wife  for 
injuries  suffered  by  the  wife, because  of  such  failure. 

2.  Same.    Same.    Mental  suffering  may  constitute  an  element  of 

damoffes,  when. 

Where  it  appears  that  right  of  action  exists  on  behalf  of  the 
wife  for  failure  to  repair  a  telephone  so  that  a  physician 
may  be  called  in  case  of  other  sickness,  her  mental  suffering, 
as  an  incident  to  such  breach  of  duty,  may  be  included  as  an 
element  of  damages  where  it  is  disclosed  that  the  repairs  were 
needed  on  account  of  sickness  of  the  wife.  Evidence  of  such 
mental  suffering  is  competent. 

3.  Evidence.    Error  in  admitting  cured   by  ruling  of  Court  in 

presence  of  jury,  and  cross-examination,  and  charge. 

Where  the  Court  ruled,  in  the  presence  of  the  jury,  that  evi- 
dence of  worrying  because  of  the  nonrepair  of  a  telephone, 
and  that  it  contributed  to  the  illness  alleged  to  have  been 
prolonged  and  intensi<fled  by  not  getting  a  physician  sooner 
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was  Incompetent,  and  where  adverse  coansel  cross-examined 
witnesses  as  to  the  cause  of  the  worry,  showing  that  other 
things  produced  it,  and  where  the  Court  charged  that  no  re- 
onrery  conld  be  had  for  worrying  on  account  of  the  tel^hone 
being  out  of  service,  it  cannot  be  assigned  as  error  that  evi- 
dence of  mental  suffering  was  in  fact  admitted. 

4.  Same.    Statements  of  the  aiok  indicating  suffering. 

It  is  competent  in  an  action  for  damages  for  wrongfully  pre- 
venting the  calling  of  a  physician  to  prove  the  statements  of 
the  sick  person  expressive  of  her  suffering. 

5.  Pleadings.    Striking  out  special  pleas  not  error  where  all  de- 

fenses actually  made. 

It  is  not  error  to  strike  out  special  pleas  where  a  plea  of  not 
guilty  and  other  pleas  under  which  all  the  defenses  could  l>e 
and  were  in  fact  made  remain. 

6.  Damages.    Charge  on  measure  of  not  erroneous,  when. 

In  charging  on  the  measure  of  damages  for  negligent  failure  to 
repair  a  telephone  resulting  in  delay  in  getting  a  physician, 
the  Court  charged :  "Tou  will  then  allow  such  damages  as  you 
find  Mrs.  Carter  sustained  hy  reason  of  being  deprived  of 
getting  the  physician  sooner,  and  in  estimating  that  you  can 
IooIe  to  the  length  of  time  she  was  delayed  in  getting  a  doc- 
tor, and  any  deleterious  results  that  followed  from  the  delay, 
if  you  find  any  followed,  and  the  physical  pain  and  anguish 
resulting  therefrom,  if  you  find  any  resulted,  and  allow  such 
damages  as  you  think  right  and  proper,"  the  language  in 
italics  furnishes  a  measure  of  damages  and  saves  the  charge 
from  the  rule  of  the  Wltherspoon  case,  reported  in  4  Cates, 
128,  notwithstanding  the  unfortunate  expression,  "allow  such 
damages  as  you  think  right  and  ptoper."  The  case  will  not  be 
reversed  for  this  somewhat  faulty  expression. 


From    Madison    County. 


^'^■^^r*  •         ■^■^^■♦^ 


Appeal     in     error     from     the     Circuit     CoTirt     of 
Madison    County,    S.    J.    Evebett,  Judge. 
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Tel^hone  and  Telegraph  Co.  v.  Carter. 
BiGos    &    Sfbagins    for    Plaintiff    in    Error. 
W.    G.    TiMBEBLAKE    for    Defendant    in    Error. 

4 
'\ 

Hughes,     Judge,     delivered     the     opinion     of     the 
Court 

Fred  M.  Carter  and  Jessie  V.  Carter,  husband 
and  wife,  brought  this  suit  in  the  Circuit  Court 
of  Madison  County  against  the  Cumberland  Tele- 
phone &•  Telegpaph  Company,  seeking  to  recover  the 
sum  of  $1,999.00  because  of  alleged  negligence 
and  wrongs  on  the  part  of  the  Telephone  &  .  Tele- 
graph Company  resulting  in  injuries  inflicted  on 
and  sustained  by  Mrs.  Carter.  The  alleged  n^li- 
gence  and  wrongs  on  the  part  of  the  Telephone 
&  Telegraph  Co.  consist  in  the  failure  of  that 
company  to  repair  and  place  in  working  order  a  . 
wire  or  line  connecting  a  telephone  in  the  Carter 
home  in  the  city  of  Jackson  with*  the  central  of- 
fice of  the  company,  and  through  it  with  other 
other  users  of  the  company's  telephone  system. 
It  is  alleged  that  plaintiff  below,  Carter  and  wife, 
on  or  about  March  4,  1907,  had  the  defendant 
company  to  place  one  of  its  telephones  in  their 
residence,  which  telephone  they  say  ^'was  placed 
in  plaintiff's  said  home  for  the  convenience,  use  and 
benefit  of  plaintiffs  and  their  family,  and  espe- 
cially for  the  convenience,  use  and  benefit  of 
plaintiff  Jessie  V.  Carter;"  and  it  is  then  allied 
that,     in     October,     1907,     Mrs.     Jessie     V.     Carter 
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» 

became  ill  of  a  severe  attack  of  tonsilitis  which 
was  followed  by  neuralgia  and  muscular  rheuma- 
tism, from  which  she  suffered  great  physical  pain 
which  greatly  reduced  and  impaired  her  physical 
strength  and  nervous  system,  and  that  during  the 
time  she  was  thus  suffering  she  had  frequent  sud- 
den  attacks  of  the  muscular  rheumatism  and  neu- 
ralgia which  caused  her  such  intense  pain  and 
suffering  as  to  necessitate  the  immediate  care  and 
attention  of  a  physician.  It  is  then  alleged  that 
on  the  morning  of  November,  — ,  19Q7,  the  tele- 
phone in  the  residence,  of  plaintiffs  became  dis- 
connected from  the  central  ofEce,  and  that  there- 
upon plaintiffs  promptly  notified  the  agents  and 
employes  of  the  defendant  company  at  its  trouble 
department,  in  the  city  of  Jackson,  whose  duty 
it  was  to  repair  and  adjust  the  connection,  telling 
the  said  agents  "of  the  serious  illness  and  condi- 
tion of  the  plaintiff  Jessie  V.  Carter,  and  of  the 
extreme  probabilities  of  her  having  another  serious 
and  dangerous  attack  of  said  neuralgia  and  mus- 
cular rheumatism  as  aforesaid  at  any  hour  of  the 
day  or  night,  thereby  necessitating  the  prompt  and 
speedy  care  and  assistance  *  'of  her  physician,"  and 
urging  them  to.  have  the  telephone  promptly  re- 
paired before  night,  and  as  early  as  possible  that 
day,  "which  the  defendant's  said  agents  and  em- 
ployes promised  and  agreed  to  do."  It  is  alleged 
that    frequently    during    the     afternoon    of    November 

49 
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12  the  defendant's  agents  and  employes  were  re- 
quested to  repair  the  telephone  before  night,  and 
at  each  time,  '^informed  and  reminded  of  the  seri- 
ous illness  and  condition  of  the  plaintiff  Jessie 
V.  Carter,  and  of  the  importance  and  necessity 
of  having  said  telephone  repaired  before  night," 
so  as  to  enable  plaintiffs  to  promptly  secure  the 
services  of  a  physician  when  needed,  and  that  at 
each  time  of  such  notice  and  request  the  agent 
and  employes  of  defendant  "promised,  agreed  and 
assured  the  plaintiffs  that  said  telephone  would 
be  promptly  repaired  and  connected  properly  that 
day.  It  is  alleged  that  plaintiffs  had  no  other 
telephone  in  their  residence,  and  that  they  lived 
about  one  mile  from  the  office  or  residence  of 
their  physician,  which  facts  were  known  to  the 
defendant,  and  of  which  facts  defendant  was  re- 
minded frequently  on  the  day  named.  The  allega- 
tion further  is  that  defendant  had  telephone  con- 
nections with  the  office  and  residence  of  plaintiff's 
physcian  as  well  as  other  physicians  in  the  city 
of  Jackson;  and  that  by  the  exercise  of  ordinary 
care  and  diligence  the  repairs  could  have  been 
made  and  connections  secured  within  a  few  min- 
utes,  but  that,  notwithstanding  this,  and  the  fre- 
quent urgent  requests  made  of  defendant,  and  the 
promises  to  repair  and  properly  adjust  the  tele- 
phone before  night,  the  defendant's  agents  and 
employes  ^'wilfully,  wantonly,  carelessly,  recklessly 
and    grossly"    failed    to    examine    and    make    the    re- 
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pairs  until  late  the  following  afternoon.  It  is 
averred  that  about  eleven  o'clock  on  the  night  of 
the  day  following  the  trouble  with  the  telephone 
arose  and  the  repeated  notices  were  given  and 
promises  to  repair  were  made,  Mrs.  Carter  had 
a  physical  and  nervous  relapse  from  which  she 
suffered  and  endured  great  mental  anguish  and 
physical  pain,  and  that  on  account  of  tHe  negli- 
gence of  defendant  she  had  no  means  of  com- 
municating with  a  physician,  and  that  her  hus- 
band administered  to  her  the  best  he  could  for 
Bome  time,  and  after  thus  endeavoring  to  thus 
relieve  her,  but  being  unable  to  do  so,  was  com- 
pelled to  leave  her  while  she  was  suffering  most 
excruciating  pain  in  an  apparently  dying  condition, 
alone  in  her  room,  except  two  small  children,  and 
run  to  the  house  of  a  neighbor  and  awake  the 
neighbor    in    order    to    call    a    physician. 

After  thus  setting  out  at  great  length  the  rela- 
tions between  the  plaintiffs  and  the  defendant  and 
the  condition  of  the  telephone  in  the  home  of 
plaintiffs  and  the  notices  to  and  promises  by  de- 
fendant the  declaration  proceeds  in  the  following 
language  with  reference,  to  the  effect  of  the  fail- 
ure   to    repair    as    promised    on    Mrs.    Carter: 

"Plaintiffs  further  aver  that  the  said  negligence 
of  the  defendant  is  its  failure  to  properly  repair 
or  connect  said  telephone  the  previous  day  caused 
a  long  delay  in  securing  the  services  of  plaintiff's 
physician,     thereby    greatly    intensifying    and     prolong- 
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ing  her  anxiety,  fear  and  suffering,  which  greatly 
impaired  her  health  and  caused  her  to  suffer  a 
great  deal  more  and  much  longer  period  of  time 
than    she    would    otherwise    have    suffered." 

Motions  to  strike  out,  demurrers  and  pleas  were 
filed  by  defendant,  but  these  we  will  not  now 
notice.       The    case    went    to    trial    on    its    merits. 

The  evidence  introduced  on  behalf  of  'Mr.  and 
Mrs.  Carter  establishes  beyond  any  question  the 
fact  of  Mrs.  Carter's  illness,  as  alleged,  and  that 
on  the  forenoon  of  November  12,  1907,  about  11 
o'clock  the  telephone  in  the  Carter  home  became 
disconnected  with  the  company's  central  office,  and 
that  Mr.  Carter  went  to  the  telephone  of  a  neigh- 
bor and  reported  to  the  trouble  department  of  the 
telephone  company  the  situation  as  to  his  tele- 
phone's being  disconmected,  and  as  to  his  wife's 
illness,  giving  notice  that  she  was  likely  to  need 
a  physician  at  any  time,  and  requesting  that  con- 
nection be  made  at  once,  and  that  he  was  as- 
sured that  this  would  be  done  before  night  of 
that  day^  aiid  it  is  further  established  that  Mr. 
Carter  also  twice  that  afternoon  sent  his  cook  to 
the  telephone  of  a  neighbor  to  again  urge  an  im- 
mediate repairing  of  his  line  or  telephone;  and 
it  is  further  evidenced,  and  not  disputed,  that 
Mrs.  Carter's  physician  called  to  see  her  in  the 
afternoon  of  November  12,  and  foimd  her  ill,  as 
she  had  been  before,  and  learned  that  the  tele- 
phone   in    her    home    was    disconnected    from    the   cen- 
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tral  office  and  (that  this  was  causing  her  to  worry, 
and  that  he  promised  her  he  would  take  the  mat- 
ter up  with  the  telephone  company  on  returning 
to  his  office,  and  have  the  repairs  made;  and  it 
is  undisputed  that  he  in  fact  did,-  on  returning 
to  his  office,  report  the  situation  to  the  telephone 
company.  His  langauge  in  regard  to  the  matter 
is    as    follows : 

"I  told  her  I  would  call  up  the  telephone  com- 
pany as  soon  as  I  got  back  to  my  office  and 
tell  them  that  her  telephone  was  out  of  repair 
and  wouldn't  work,  and  that  she  was  sick  and 
that  she  might  need  it  at  any  time  during  the 
day  or  night,  and  ask  them  to  have  it  repaired, 
and  I  notified  them,  told  them  she  was  anxious 
to  have  it  repaired,  and  they  said  they  would  go 
and     do     it." 

At  another  place  the  physician  says  the  tele- 
phone company  reported  to  him  that  they  would 
attend  to  it  at  once.  There  is  also  evidence  in 
the  record  that  the  telephone  company  held  out  in 
its  directory,  which  was  furnished  to  its  patrons, 
as  an  inducement  to  those  desiring  telephone  serv- 
ice, the    foUowing: 

"SPECIAL  NOTICE.  Doctor's  calls  involve 
life  or  death.  Hence  they  are  of  the  greatest  im- 
portance, and  therefore  operators  and  employes  mjast 
not  only  give  them  preference  and  first  considera- 
tion,   but    special    and    extraordinary     attention." 
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One  of  the  employes  of  the  telephone  company, 
on  the  question  of  attention  required  to  be  given 
to  repairs  in  cases  of  sickness^  was  asked  and  an- 
swered    as     follows: 

Q.  "Why  was  it  necessary  in  case  of  sickness 
for  the  trouble  to  be  attended  to  immediately — 
why    did    that    require    special    attention?" 

A.  "We  had  instructions  to  that  effect,  that 
when  a  man  had  sickness  in  his  family  to  look 
after    his     telephone    first." 

It  is  also  in  evidence  that  the  physicians  of 
the  city  received,  and  have  for  years  been  re- 
ceiving, nine-tenths  or  a  larger  proportion  of  their 
calls  over  the  telephone.  Another  matter  proper 
to  be  here  stated  is  that  Mr.  Carter  testifies  that 
he  had  the  telephone  put  in  his  residence  for  the 
use  of  his  family,  but  says  at  the  time  he  con- 
tracted for  it  he  simply  ordered  it  in  without 
any    such    explanation. 

At  the  conclusion,  of  plaintiff's  testimony  and  at 
the  conclusion  of  all  the  testimony  motions  were 
made  on  behalf  of  the  telephone  company  that  the 
jury  be  instructed  to  return  a  verdict  in  its 
favor,  which  motions  were  overruled.  The  jury 
returned  a  verdict  of  $500.00  in  favor  of  plain- 
tiffs below,  and  after  a  motion  by  defendant  for 
a  new  trial  an  appeal  was  taken  to  this  Court. 
Twenty-five  assignments  of  error  have  been  made, 
and  lengthy  briefs  have  been  filed  on  behalf  of 
both    parties. 


STATE  OF  TENNESSEE.  759 

Telepbone  and  Telegraph  Co.  v.  Garter. 

We  have  very  carefully  gone  over  the  case,  and 
have  considered  each  assignment  of  error  eepxmielj^ 
but  find  that-  we  can  best  dispose  of  the  numer^ 
ous  contentions  by  taking  up  and  considering  the 
various  propositions  involved  in  the  order  of  se- 
quence, and  in  that  way  dispose  of  all  of  the 
assignments  of  error  more  satisfactorily  and  wilii 
less  repetition  than  by  considering  them  seriatim. 
We  will  therefore  adopt  that  method  of  consider- 
ing   the    legal    propositions    involved. 

One  contention  on  behalf  of  appellant,  and  most 
earnestly  pressed,  is  that  this  suit  cannot  be 
maintained  for  the  reason  that  it  is  brought  to 
recover  damages  sustained  by  Mrs.  Carter;  where- 
as, the  telephone  was  put  in  the  Carter  home  un- 
der contract  with  the  plaintiflF,  Fred  M.  Carter. 
The  claim  is  that  the  company  had  no  contrac- 
tual relations  with  Mrs.  Carter,  and  that  for  this 
reason  no  right  of  action  accrued  to  her,  or  for 
her    benefit. 

« 

This  contention  is  not  sound  for  several  rea- 
sons: First,  in  the  very  nature  of  the  service 
rendered  by  telephone  companies  to  families  taken 
as  a  whole,  there  is,  in  our  opinion,  an  implied, 
if  not  an  express  obligation  to  serve  each  mem- 
ber of  the  family.  This  assumption  is  borne  out 
by  the  express  testimony'  in  this  record,  already 
set  out,  to  the  effect  that  when  a  man  had  sick- 
ness m  his  family,  the  company  looked  after  re- 
pairing   his    telephone    first.      This    testimony    is    fur- 
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nished  by  an  employe  of  the  company  who  is  in 
a  position  to  know,  and  who,  by  what  he  says, 
shows  that  the  company  regards  itself  under  obli- 
gation  to  maintain  service  for  the  family.  But, 
if  this  assumption  is  not  correct  then  a  second 
reason  why  the  contention  is  not  sound  is  found 
in  the  fact  that  in  this  particular  case  the  tele- 
phone company  had  repeated,  express  notices  from 
different  sources  of  the  condition  of  Mrs.  Carter 
and  the  urgent  need  of  the  service  for  her,  and 
her  anxiety  in  regard  to  it,  and  with  these 
notices  and  this  knowledge  it  repeatedly  promised 
to  repair  on  the  day  the"  notices  were  given. 
This,  if  nothing  more,  would  have  created  an  ob- 
ligation towards  Mrs.  Carter  on  which  this  action 
could  be  based.  Certainly  this,  taken  in  connec- 
tion with  the  fact  that  the  company  held  itself 
out  as  giving  preference  in  case  of  sickness, 
would  form  the  basis  of  this  action  for  the  bene- 
fit of  Mrs.  Carter.  A  third  reason  why  this 
suit  can  be  maintained  is  found  in  the  fact  that 
our  statutes  requiring  the  prompt  transmission  of 
messages  provide  that  the  company  shall  be  liable 
in  damages  for  failure  "to  the  party  aggrieved." 
In  actions  against  telegraph  companies  our  Su- 
preme Court  has  construed  this  statutory  provision 
as  applied  to  those  cases  to  create  an  obligation 
"to  the  party  aggrieved"  whether  there  were  con- 
tractual relations  between  such  party  and  the  com- 
pany   or    not.      For    the    first    case    calling    attention 
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to  this  language  of  our  statutes  and  applying  it, 
see  Wadsworth  v.  TeUgraph  Co,,  2  Pickle,  695. 
The  statutes  now  in  force  in  Tennessee  making 
requirements  on  telegraph  companies  as  to  prompt 
delivery  etc.,  such  as  attention  is  called  to  in 
the  Wadsworth  case,  include,  and  apply  by  thei** 
very  terms  to,  telephone  companies  and  telegraph 
companies  alike.  See  Shannon's  Code,  section 
1830  et  seq.,  and  especially  1837  and  1838.  We 
think  for  these  various  reasons  there  can  be  no 
kind  of  doubt  of  the  right  of  plaintiffs  to  main- 
tain   this    suit. 

It  is  next  insisted  that  this  suit  cannot  be 
maintaned  for  the  reason  that  plaintiff's  declara- 
tion alleged  no  injury  or  right  ^of  action  except 
for  mental  anguish  and  suffering  because  the  tele- 
phone was  out  of  repair.  In  reply  to  this  we 
have  but  to  refer  to  that  clause  hereinbefore 
copied  from  the  declaration.  By  referring  thereto 
it  will  be  seen  that  the  charge  is  that  the  negli- 
gence of  the  defendant,  "caused  a  long  delay  in 
securing  the  services  of  plaintiff's  physician,  there- 
by greatly  intensifying  and  prolonging  her  anxiety, 
fear  and  suffering,  which  greatly  impaired  her 
health  and  caused  her  to  suffer  a  great  deal 
more  and  much  longer  period  of  time  than  she 
would  have  suffered/*  We  hardly  see  how  counsel 
can  constrae  this  language  to  refer  alone  to  men- 
tal suffering,  either  becau^  the  telephone  was  not 
in    repair    or    for    any    other    reason.       The    express 


762  COURT  OF  OIVIL  APPEALS, 

Telepbone  and  Telegraph  Ck>.  v.  Carter. 

charge  is  that  her  health  was  impaired  because 
of  defendant's  negligence,  and  that  she  suffered 
for  a  longer  period  than  she  otherwise  would. 
We  can  hardly  see  what  further  could  be  said 
in  this  connection  to  refute  the  argument. 
•  The  next  insistance,  and  a  more  serious  one, 
is  that  the  plaintiffs  below  were  permitted,  over 
the  objection  of  counsel  for  defendant  below,  to 
show  that  Mrs.  Carter  worried  over  the  fact  that 
the  telephone  was  out  of  service,  and  that  the 
worrying  over  this  fact  contributed  to  her  illness. 
In  order  to  fully  appreciate  the  contention  in  this 
connection  and  the  action  of  the  Court  complained 
of  in  connection  therewith  it  is  proper  to  state 
that  when  the  pbjection  was  first  made  to  this 
particular  character  of  testimony  the  trial  Judge 
ruled  that  it  was  not  admissible  to  show  that 
Mrs.  Carter  worried  over  this  one  particular  mat- 
ter, viz:  that  the  telephone  was  out  of  order,  but 
did  admit  testimony  to  the  effect  that  she  was 
in  a  nervous  state  and  worried  generally,  and  in 
the  course  of  receiving  evidence  under  this  ruling 
the  fact  that  she  worried  because  of  the  tele- 
phone's not  being  in  service  was  gotten  before  the 
jury.  Also  another  fact  proper  to  consider  in 
this  connection  is  that  counsel  for  the  telephone 
company  cross-examined  witnesses  who  testified  on 
this  matter  with  a  view  of  developing  the  extreme 
nervous  condition  of  Mrs:  Carter,  and  to  show  that 
her     brooding     over     her     physical     health     provoked 
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her  nervousness,  and  that  in  her  condition  she 
worried  generally.  And  still  another  fact  to  be 
considered  here  is  that  after  the  trial  Judge  had 
permitted  this  character  of  testimony,  in  the  man- 
ner indicated,  he,  in  his  charge,  told  the  jury 
that  plaintiffs  could  not  recover  on  the  first  or 
second  counts  of  the  declaration  for  the  reason 
that  these  counts  were  based  on  the  right  to  re- 
cover because  of  the  worry  incident  to  the  tele- 
phone's being  out  of  repair.  The  exact  charge  in 
this    regard    is    as    follows: 

"The  first  and  second  counts  in  the  declaration 
substantially  allege  that  they  are  entitled  to  dam- 
ages because  of  breach  of  contract,  and  seek  in 
the  first  count  to  recover  for  mental  worry,  ner- 
vous and  mental  agony  of  Mrs.  Carter  because 
the  'phone  was  out  of  repair,  and  she  was  ex- 
pecting at  any  time  to  have  to  call  the  phy- 
sician, and  in  the  second  coxmt  they  allege  that 
her  suffering  was  intensified  and  increased  by  rea- 
son of  the  'phone  being  out  of  repair,  and  on 
account  of  her  knowledge  of  the  same  and  her 
fear  of  a  serious  attack.  .  .  .  Hence,  I  charge 
you  that  the  plaintiffs  cannot  recover  upon  the 
aUegations  and  proof  of  either  the  first  or  second 
counts    in    this    declaration." 

And  then  when  the  Court  comes  to  tell  the 
jury  the  basis  on  which  plaintiffs  would  be  en- 
titled to  recover,  if  at  all,  he  says:  "You  will 
then    allow    such    damages    as    you    find    Mrs.    Carter 
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sustained    by    reason     of    being    deprived    of    getting 
the    physician    sooner." 

'  We  think,  under  these  circumstances;  (1)  the  de- 
fendant  having  had  the  opportunity,  and  having 
exercised  it,  to  develop  that  the  fact  of  the  tele- 
phone's being  out  of  order  was  not  the  sole  cause 
of  Mrs.  Carter's  worrying,  but  that  she  was  ner- 
vous and  worrying  over  her  health,  etc. ;  and  (2) 
the  Court  having  ruled  in  the  presence  of  the 
jury  that  the  testimony  in  regard  to  that  specific 
matter — her  worrying  over  the  telephone's  being 
out  of  order,  was  not  admissible;  and  then  (3) 
having  expressly  instructed  the  jury  that  there 
could  be  no  recovery  for  such  worry,  there  can 
be  no  just  grounds  of  complaint  made  in  that 
regard,  even  if  error  was  committed  in  the  ad- 
mission of  testimony  of  the  character  indicated. 
We  are  not  prepared  to  say,  however,  that  the 
admission  of  part  of  the  testimony  of  the  class 
indicated  would  have  been  error.  As  the  phy- 
sician testifies,  defendant  was  notified  of  the  fact 
that  Mrs.  Carter  was  anxious  about  the  'phone, 
and  it  is  not  clear  that  where  one  who  is 
known  to  be  sick  and  anxious  about  a  certain 
matter  worries  over  that  matter,  another  whose 
duty  it  is  to  remove  the  cause  of  worry,  and 
who,  without  any  character  of  justification  or  ex- 
cuse fails  to  discharge  that  duty,  can  object  to 
evidence  of  the  effect  of  such  worry.  We  are  in- 
clined   to    the    opinion    that    as    to    such    worry    and 
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mental  suffering  as  was  the  result  of  the  failure 
to  repair  the  telephone  within  a  reasonable  time 
after  the  notice  and  request  and  promise  to  do 
so  the  evidence  was  competent,  as  such  could  rea- 
sonably have  been  expected  as  a  result;  but  of 
course  this  would  only  be  true'  as  to  the  worry 
and  mental  suffering  as  a  result  from  the  fact 
that  the  telephone  was  out  of  order  and  after  a 
reasonable  time  to  repair  had  elapsed.  There  was 
no  effort  either  in  the  offer  of  testimony  or  the 
objection  to  limit  it  as  here  indicated.  Still,  as 
the  Circuit  Judge  withdrew  from  the  consideration 
of  the  jury  all  that  character  of  evidence  it  is 
not  for  us  now  to  pass  on  w^hether  or  not  it 
was  admissible.  The  question  is  really  not  be- 
fore   us. 

It  is  next  insisted  that  the  evidence  of  Mrs. 
Carter's  mental  suffering,  which  resulted  from  the 
actual  delay  in  getting  a  physician  after  th<» 
emergency  arose  was  not  admissible.  For  the  rea- 
sons indicated  in  connection  with  the  matter  last 
discussed,  and  for  the  further  reason,  "that  the 
mind  is  no  less  a  part  of  the  person  than  the 
body,  and  the  sufferings  of  the  former  are  some- 
times more  acute  than  those  of  the  latter."  (2 
Pickle,  699),  and  for  the  further  reason  that  in 
just  such  cases  as  this  our  Courts  have  estab- 
lished the  practice  of  permitting  evidence  of  men- 
tal suffering  to  go  to  the  jury  and  form  the 
basis    of    recovery,    we    are    clearly    of    opinion    that 
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such  suffering  as  Mrs.  Carter  underwent  after  tibe 
emergency  for  the  physician  arose,  and  which  was 
caused  by  the  delay  in  getting  him,  was  admis- 
sible. There  was  certainly  a  breach  of  duty  and 
a  right  to  some  damages  in  any  event  As  said 
in  the  case  of  Wadsworth  v.  Telegraph  Co,,  2 
Pickle,    page    700 : 

"The  plaintiff  having  a  clear  right  of  action 
for  some  damage,  as  we  have  already  seen,  may 
maintain  her  action  and  recover  all  the  damage 
she  may  show  herself  to  have  sustained  by  rea- 
son  of  the  wrongful  act  of  the  defendant;  an  J 
in  ascertaining  the  amount  thereof  all  proven  ele- 
ments of  damage  admissible  in  either  form  of  ac- 
tion,   are    for    the    consideration    of    the    jury." 

Nor  do  we  think  that  the  case  of  Telegraph 
Co.  V.  Potts,  12  Cates,  37,  and  other  cases  of 
a  similar  character,  both  in  and  out  of  the  State, 
relied  on  by  appellants,  can  have  any  application 
to  this  case,  for  the  reason  that  Mrs.  Carter  was 
not  "an  undisclosed  principal,"  but,  on  the  con- 
trary, as  we  have  already  shown,  was  the  dis- 
closed principal  for  whose  special  interest  and 
benefit  the  promise  to  repair  the  telephone  on  the 
particular  occasion  involved  were  made.  The  case 
of  Telegraph  Co,  v.  Potts  expressly  recognizes  that 
the  attention  of  the  company  might  have  been 
called  to  the  interest  of  the  party  claiming  dam- 
ages by  "something  in  the  language  of  the  mes- 
sage   itself,     or     by    collateral     information     given     to 
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the  oompeny^  or  to  its  agents  in  the  course  of 
the  transactions;"  and  tiiat  case  further  recognizes 
that  when  such  attention  is  called  a  recovery  may 
be  had  for  such  damages  as  may  have  been  in 
contemplation  of  the  parties  including  mental  suf- 
fering.    12    Gates,  37.) 

The  failure  to  summon  a  physician  may  be  the 
predicate  of  an  action  for  damages  appears  from 
the    following : 

"Where  a  doctor,  whose  professional  services  are 
requested  by  telegraph,  would  have  responded  had 
the  message  been  delivered,  and  the  patient,  who 
was  suffering  with  hernia,  sustained  a  degree  of 
permanent  injury  for  want  of  prompt  medical  at- 
tention, the  jury  may  award  damages,  which 
award  will  not,  in  the  absence  of  passion  or 
prejudice,  be  distributed."  Joyce  on  Electric  Law 
(2d    Ed.),    Vol.     2,    section    814. 

And  that,  in  a  case  where  such  knowledge  of 
the  circumstances  was  communicated,  as  in  the 
case  at  bar,  failure  to  deliver  the  message  will 
become  the  foundation  of  an  action  for  mental 
suffering    clearly    appears  .  from    the    following : 

"So  knowledge  of  or  n6tice  to  the  company  as 
to  the  importance  and  character  of  a  telegram,  or 
that  its  purpose  is  to  obtain  medical  assistance  of 
a  certain  physician  or  like  services  for  a  certain 
operation,  or  other  physical  trouble  must,  it  is 
held,     be    imparted     to    the    company    to    warrant    a 
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recovery  for  mental  anguish."  Joyce  on  Electric 
Law     (2d    Ed.),    Vol.    2,    section    814a. 

Xor  can  we  think  there  is  any  obstacle  in  the 
way  of  maintanining  this  suit  and  recovering  for 
both  physical  and  mental  suffering  because  of  the 
difficulty  in  separating  the  suffering,  etc.,  incident 
to  Mrs.  Carter's  sickness,  independent  of  that 
caused  by  defendant's  negligence,  from  that  so 
caused.  The  language  of  our  Supreme  Court  in 
the    Wadsworth     case    here    becomes    pertinent    again. 

"That  the  amount  of  damages  allowable  in  such 
a  case  as  this  is  not  capable  of  easy  and  ac- 
curate mathematical  computation  is  freely  conceded; 
but  that  sTaould  not  be  a  sufficient  reason  for 
refusing  or  defeating  the  right  of  action  alto- 
gether; for  the  same  objection  may  be  urged  with 
the  same  force  in  all  cases  where  mental  and 
bodily  suffering  are  treated  as  proper  elements  of 
damage. 

"It  is  very  appropriately  said,  however,  in  the 
conclusion  of  the  opinion  in  So  Relic's  case  that 
great  caution  should  be  observed  in  the  trial  of 
cases  like  this,  as  it  will  be  so  easy  and  natural 
to  confound  the  corroding  grief  occasioned  by  the 
loss  of  the  parent  or  other  relative  with  the  dis- 
appointment and  regret  occasioned  by  the  fault  or 
neglect  of  the  company;  for  it  is  only  the  latter 
for  which  a  recovery  may  be  had,  and  the  at- 
tention of  juries  might  well  be  called  to  that 
fact." 
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We  see  no  greater  difficulty  in  separating  the 
suffering  incident  to  a  failure  to  deliver  the  mes- 
sage in  question  from  that  that  would  have  other- 
wise followed  than  in  separating  suffering  incident 
to  the  death  of  a  relative  from  that  incident  to 
a  failure  to  deliver  a  message  announcing  that 
death,  and  yet  this  last  is  recognized  as  within 
the  province  of  Courts  and  juries  in  the  language^ 
qouted.  Such  has  been  recognized*  and  applied  by 
our    Courts    in    many    cases. 

It  is  insisted  that  plaintiffs  below  were  negli- 
gent in  not  taking  precautionary  measures  against 
such  delay  as  resulted  or  against  the  liability  of 
Mr.  Carter^s  having  to  go  at  night  away  fron\ 
his  wife  to  another  telephone,  etc,  the  argument 
being  that  they  knew  of  the  conditions  and 
should  have  taken  steps  to  aver  tljg  results.  This 
is  best  answered  in  the  language  of  Mr.  Carter 
on    the    witness    stand.       He    says: 

"In  her  condition,  if  they  hadn't  assured  me 
that  it  would  be  fixed,  I  would  have  made  ar- 
rangements   for    such    an    emergency." 

Still  another  answer  would  be,  even  if  the  hus- 
band had  been  negligent  in  not  providing  against 
such  contingency,  that  the  wife  in  her  condition 
could  not  be  expected  to  make  such  arrangements, 
and  the  husband's  negligence  in  the  matter  could 
not  be  attributed  to  her.  In  Joyce  on  Electric 
Law    (2d  Ed.),    Vol.    2,    section    821,    it    is    said: 

50 
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"One  may  be  guilty  of  such  contributory  negli- 
gence as  to  defeat  a  recovery  of  damages  for 
negligent  delay  of  a  message,  as  in  case  where 
a  physician  was  summoned  by  telegraph  to  attend 
a  son's  broken  arm,  and  the  message  was  not 
delivered  for  nine  days,  during  which  time  the  son 
lay  unattended  and  another  physician  might  have 
been  called.  But  the  father's  contributory  negli 
gence,  while  preventing  his  recovery,  did  not  pre- 
vent   His    son's    recovery    of    damages." 

Assignments  of  error  are  found  in  the.  record 
based  on  admissions  of  testimony  of  statements 
made  by  the  wife  to  the  husband  indicating  her 
worrying.  The  answer  to  these  assignments  are 
(1)  that,  as  to  statements  made  by  her  indicat- 
ing worry,  etc.,  before  the  actual  necessity  for  the 
use  of  the  telephone  arose  the  withdrawing  of  the 
first  and  second  counts  of  the  declaration  from  the 
consideration  of  the  jury,  or  rather  instructing 
them  that  no  verdict  could  be  based  thereon,  had 
the  effect  of  counteracting  any  harmful  results  that 
could  have  followed  the  admission  of  testimony  aj 
to  them;  (2)  defendant's  counsel  had  the  benefit 
of  a  full  cross-examination  on  these  matters;  and 
(3)  as  to  Mrs.  Carter's  statements  indicating  suf- 
fering after  the  necessity  for  the  use  of  the  tele- 
phone actually  came  proof  was  competent.  Yeai- 
man    v.    Hart,    6    Hump.,  375. 

It  is  also  said  that  the  Court  committed  error 
in     striking     out     certain     pleas     filed     by     defendant 
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below.  These  pleas  denied  (1)  that  it  agreed 
with  plaintiffs  as  alleged  in  the  declaration,  (2) 
that  Mrs.  Carter  was  ill  as  alleged,  and  that  the 
lack  of  telephone  connection  was  the  proximate 
cause  of  her  suffering,  and  (3)  that  the  company 
was  informed  of  the  broken  connection  in  tho 
wires  and  of  the  condition  of  Mrs.  Carter,  and 
that  there  was  any  failure  to  repair.  A  suf- 
ficient •  answer  is  that  there  was  a  plea  of  "not 
guilty,"  which  was  not  strick'en  out,  and  other 
pleas  were  permitted  to  stand  which  set  out  in 
full  and  at  great  detail  defendant's  exact  defenses 
All  its  defenses  were  in  fact  made  without  anv 
character  of  obstruction  or  hindrance  under  tho 
pleas  which  were  permitted  to  stand.  Again,  wo 
regard  the  case  as  made  by  the  declaration  as  an 
action  ex  delicto  rather  than  ex  contracto,  and  in 
such  case  the  plea  of  "not  guilty"  was  sufficient 
for  all  of  its  defenses.  Canither's  History  of  a 
Law  Suit  (4th  Ed.),  192.  In  no  event  could 
the  action  of  the  Court  have  been  prejudicial  to 
defendant    below. 

It  is  next  insisted  that  the  Court  conmiittcd 
error  in  that  part  of  the  charge  to  the  jury 
found    in    the    following    language: 

"But  if  you  should  find  that  the  plaintiffs  are 
entitled  to  damages  under  the  other  hypothetical 
case  when  stated,  and  find  that  they  tried  to  pre- 
pare to  meet  the  exigencies  of  the  case,  but 
could    not,    you    will    then    allow    such     damages     ns 
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you  find  Mrs.  Carter  sustained  by  reason  of  be- 
ing deprived  of  getting  the  physician  sooner,  and 
in  estimating  that  you  can  look  to  the  length  of 
time  she  was  delayed  in  getting  a  doctor,  and 
any  deleterious  results  that  followed  from  the  de- 
lay, if  you  find  any  .followed,  and  the  physical 
pain  and  anguish  resulting  therefrom,  if  you  find 
any  resulted,  and  allow  such  damages  as  you 
think    is    proper    and     right." 

The  complaint  hfere  is  that  if  the  jury  were 
told  that  if  they  found  in  favor  of  plaintiffs  to 
"allow  such  damages  as  you  think  is  proper  and 
right,"  and  the  case  of  Railroad  v.  Witherspocyn, 
4  Cates,  128,  is  cited  and  confidently  relied  on 
as  holding  that  this  is  error.  This  assignment  we 
confess,  has  given  us  more  concern  than  any 
other,  and  in  order  that  we  may  fully  consider 
the  language  in  the  charge  of  the  Court  in  the 
case  at  bar  and  the  language  in  the  charge  of 
the  Court  in  the  case  of  Railroad  v.  Witherspoon 
in  the  same  connection  we  will  here  set  out  that 
part  of  the  charge  in  the  last  named  case  bear- 
ing   on    this    question.       It    is    as    follows: 

"The  ninth  assignment  of  error  is  based  upon 
the  following  charge  of  the  Court:  ^If  you  find 
from  the  evidence  that  the  plaintiff  did  receive 
injury  and  damage  as  claimed,  by  the  reckless 
and  unnecessary  fault  of  the  defendant,  as  ex- 
[dained  to  you  in  these  instructions,  then  you  es- 
timate    from     the     proof     the     amount     of     damages 
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she  is  entitled  to  recover,  taking'  into  consideration 
the  character  and  extent  of  the  injury  and  its 
probable  consequences,  the  expense  of  medical  at- 
tention occasioned  by  the  alleged  injury,  also  the 
mental  pain  and  physical  suffering  undergone  by 
her,  and  from  these  you  will  assess  the  amount 
of  damages  she  is  entitled  to;  and  you  will  fix 
the  amount  of  damages  according  to  these  instruc- 
tions, as  you  believe,  from  the  evidence  and  the 
-law,  she  is  erUitled  to;  and  at  a  sum  you  think 
right  cmd  proper,  from  the  facts  of  the  case,  not 
exceeding  the  amount  claimed  in  the  declaration/ 
The  learned  trial  Judge  here  directs  the  jury 
that  they  must  estimate  from  the  proof  the 
amount  of  damages  that  plaintiff  is  entitled  to  re- 
cover. Again,  Vou  will  assess  the  amount  of 
damages  she  is  entitled  to/  and  again,  'You  will 
fix  the  amount  according  to  these  instructions,  as 
you  believe  from  the  evidence  and  the  law  she 
is  entitled  to,  and  at  a  sum  you  think  right  and 
pi'oper,  from  the  facts  of  the  case,  not  exceeding 
the    amount    claimed     in    the    declaration. 

"The  real  basis  of  damages  in  a  case  like  this 
is  compensation  for  the  injury  sustained,  but  the 
trial  Judge  does  not  state  this  principle,  but  tells 
the  jury  more  than  once  that  they  are  to  give 
the  plaintiff  what,  in  their  opinion,  she  is  en- 
titled to,  or  what  they,  in  their  opinion,  think 
right  and  proper  in  the  case.  He  should  have 
explained    to    the    jury    what    was    right    and    proper, 
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and  that  what  she  was  entitled  to  was  compensa- 
tion for  injuries  she  had  sustained.  The  jury 
should  have  been  told  that  they  could  give  to  the 
plaintiff  compensation  for  her  injuries,  and  not 
what  the  plaintiff  was  entitled  to,  nor  what  the 
jury  might  think  right  and  proper.  What  the 
jury  may  think  the  plaintiff  entitled  to,  and  what 
the  jury  may  think  right  and  proper  is  not 
necessarily  what  the  law  says  is  the  real  dam- 
ages. The  learned  tri-al  Judge  nowhere  states  that 
the  amount  or  limit  to  which  the  plaintiff  was 
entitled  to  recover  was  compensation  for  the  in- 
juries received,  which  is  the  proper  measure  of 
damages.  It  is  true,  he  gives  the  elements  upon 
which  compensato.ry  damages  are  based,  and  this, 
to  a  well-trained  legal  mind,  might  have  been  suf- 
ficient to  indicate  that  only  compensation  should 
be  given;  but  the  language  used  does  not  prop- 
erly convey  any  idea  of  compensation,  but,  rather, 
an  idea  that  the  jury  might  give  what  they 
deemed  plaintiff  entitled  to,  and  what  they  deemed 
right  and  proper  from  the  facts  of  the  case,  not 
exceeding  the  amount  alleged  in  the  declaration, 
but    without    any    other    limit    or    guide" 

In  setting  out  the  foregoing  language  taken 
from  the  Witherspoon  case  we  have  underscored 
certain  parts  of  it  for  the  purpose  of  calling  at- 
tention to  it,  but  which  is  not  so  indicated  in 
the  opinion  of  the  Court.  By  referring  to  the 
words     underscored     it     will      be      observed     that    the 
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lower  Court  three  times  used  the  words  "entitled 
to"  in  referring  to  the  measure  of  damages^  and 
then  directed  the  jury  to  return  a  verdict  for 
what  "you  think  proper  and  right."  It  will  be 
further  observed  that  Judge  Wilkes,  in  commenting 
on  this  charge  called  attention  to  the  fact  that 
the  trial  Judge  ^'nowhere  states  that  the  amount 
or  limit  to  which  the  plaintiff  was  entitled  to  re- 
cover was  compensation  for  the  injuries  received," 
and  that  the  jury  were  directed  to  render  judg- 
ment for  what  they  deemed  right  and  proper, 
''without  any  other  limit  or  guide/'  Now,  with 
these  remarks  of  Judge  Wilkes  in  mind,  an  ex- 
amination of  the  portion  of  the  charge  in  the 
case  at  bar  under  consideration  will  disclose  that 
the  jury  w^as  told  in  case  they  found  in  favor 
of  plaintiffs,  "to  allow  such  damages  as  you  find 
Mrs.  Carter  sustained  by  reason  of  being  deprived 
of  getting  the  physician  sooner,"  "and  were  then 
told  that  they  oould  look  to  the  length  of  time 
she  was  getting  a  doctor  and  deleterious  results 
that  followed  from  the  delay  and  the  physical 
pain  and  anguish  resulting  therefrom;  and  that 
after  thus  directing  the  jury  what  damages  to  al- 
low .  in  case  of  a  verdict  for  plaintiffs  the  un- 
fortunate remark  was  used  "such  damages  as  you 
think  is  proper  and  right."  In  this  then  we 
have  the  Court  stating  to  the  jury  the  amount 
or  limit  to  which  the  plaintiff  was  entitled  to  re- 
cover,   the    sum    being    "such    damages    as    Mrs.    Car- 
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ter  sustained  by  reason  of  being  deprived  of  get- 
ting .  the  physician  sooner,"  and  for  that  reason 
it  cannot  be  said  of  this  case,  as  was  said  of 
the  Witherspoon  case,  that  there  was  no  other 
limit  or  guide  than  what  the  jury  might  think 
right  and  proper.  In  the  language  of  Judge 
Wilkes  in  the  Witherspoon  case  it  was  conceded 
that  a  well-trained  l^al  mind  might  have  seen 
that  only  compensation  should  have  been  given, 
and  it  is  inferable  from  the  language  there  used 
that  if  it  had  any  where  appeared  that  the 
amount  or  proper  limit  which  the  plaintiff  was 
entitled  to  recover  had  been  stated,  the  result 
would  have  been  different.  Here,  as  stated,  the 
limit  is  expressly  set  out  as  "such  damages  as 
you  find  Mrs.  Carter  sustained  by  reason  of  be- 
ing deprived  of  getting  a  physician  sooner."  Also 
here  is  only  the  one  expression  criticised  while  in 
the  Witherspoon  case  other  objectionable  terms  are 
repeatedly  used.  In  view  of  the  distinguishing 
features  in  the  part  of  the  charge  criticised  in 
the  case  at  bar,  and  from  the  inference  clearly 
to  be  dra\vn  from  the  language  used  by  Judge 
Wilkes  in  the  Witherspoon  case  that  had  there 
been  such  limit  there  as  here  the  result  would 
have  been  different,  we  are  of  the  opinion  that, 
while  the  lower  Court  was  inapt  in  the  use  of 
the  expression  "such  damage  as  you  think  proper 
and  right,"  the  jury  was  not  misled  by  the 
charge,     and    that    the    case    should    not    be    reversed 
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for     the     unfortunate,     and,      we      think,     inadvertent 
use    of    the    one    tenn    that    is    critcised. 

It  is  next  insisted  that  the  verdict  of  $500.00 
is  so  excessive  as  to  indicate  passion,  prejudice 
and  caprice  on  the  part  of  the  jury,  and  that 
for-  this  reason  the  case  should  be  reversed  and 
remanded.  To  properly  consider  this  contention  it 
is  necessary  to  call  attention  to  some  of  the  evi- 
dence bearing  on  the  results  of  the  failure  to  get. 
the  physician  sooner.  The  evidence  is  that  Mr. 
Garter  has  just  retired  when  his  wife  called  him, 
and  that  if  his  telephone  had  been  in  proper  con- 
dition he  could  have  wrung  a  physician  from  his 
home  without  even  taking  time  to  dress,  but  that 
as  it  was  he  attempted  to  administer  to  his  wife 
with  a  view  to  relieving  her  intense  suffering, 
and  finding  that  he  could  not  do  that  he  was 
forced  to  take  the  time  to  partly  dress,  and  then 
to  leave  his  wife,  at  night,  alone,  except  for  two 
small  children,  at  a  time  she  was  suffering  ex- 
cruciatingly, that  when  he  got  to  the  home  of  a 
neighbor  he  was  delayed  by  having  to  wake  the 
occupants  of  the  house,  and  that,  notwithstanding 
he  did  all  this  as  hurriedly  as  he  could,  the  re- 
sult was  a  delay  of  thirty  minutes  or  longer  in 
getting  a  physician,  and  that  in  the  meantime 
Mrs.  Carter's  heart  action  became  very  weak,  and 
her  extremities  became  cold,  and  that  her  suffering 
was  more  intense  and  continued  for  a  much 
•longer     period      of      time      than      at      previous     times 
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when  she  had  had  such  collapses,  and  that  she 
remained  in  a  much  worse  condtion  and  for  a 
much  longer  time  thereafter  than  in  cases  of  pre- 
vious attacks,  that  she  remained  in  this  worse 
condition  from  November  12  up  until  March, 
when  she  had  to  be  sent  away  for  treatment,  and 
that  she  had  not  fully  recovered  even  at  the  time 
of  the  trial.  The  evidence  of  physicians  is  that 
the  sooner  the  intense  suffering  could  have  been  • 
relieved  the  better  for  the  patient,  and  that  on 
other  such  occasions  they  soon  relieved  her,  and, 
in  fact,  did  on  this  occasion  to  some  extent  -when 
they  got  to  her;  the  evidence  also  tends  to  show 
that  but  for  the  delay  in  getting  the  physician 
the  prolonged  illness  and  its  serious  type  would 
have  been  averted.  There  is  also  evidence  of  an- 
other attack  on  the  day  of  November  13  before 
the  line  was"  repaired  on  that  day  with  •  like  de- 
lay in  getting  a  physician.  In  view  of  these 
facts,  and  of  the  further  fact  that  there  is  evi- 
dence to  the  effect  that,  although  the  trouble  de- 
partment received  information  of  the  conditions  ^t 
eleven  o'clock  on  the  twelfth  of  November,  and 
repeatedly  during  that  day  thereafter,  and  gave  re- 
peated assurances  that  the  repairs  would  be  made, 
not  a  word  went  out  to  anybody  to  make  the 
repairs  until  the  next  day,  and  that  the  only  rea- 
son given  for  this  gross  negligence  is  that  other 
lines  were  down  and  being  repaired,  and  that 
each    repair    was    being    taken    up    in    the    order    in 
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which  complaint  was  made;  and  this  notwithstand- 
ing the  rule  of  the  company  requiring  a  different 
course  in  cases  of  sickness,  and  notwithstanding 
the  further  fact  that  no  other  case  of  sickness  is 
shown  to  exist  at  places  which  had  previous  calls, 
and  notwithstanding  the  further  fact  that  the  line 
was  soon  repaired  when  the  matter  was  taken  up, 
but  it  was  not  taken  up  till  the  afternoon  of  the 
thirteenth  of  Xovember.  Under  all  these  circum- 
stances the  delay  in  repairing  the  line  was  wholly 
inexcusable,  and  the  evidence  abundantly  justifies 
the  conclusion  of  the  jury  that  the  injuries  suf- 
fered as  a  result  were  serious  and  the'  damages 
substantial.  We  are  of  the  opinion  that  the 
amount    of    the    judgment    is    not    excessive. 

This  disposes  of  the  various  questions  made  by 
the  many  assignments  of  error.  It  follows  that 
the  judgment  of  the  lower  Court  is  affirmed.  Ap- 
pellant    will    pay    the    costs. 
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Illinois    Central    Kailkoad    Co.    v.    John    L. 

Wade. 

Writ    of    certiorari    denied    by    the    Supreme    Court, 
at    Jackson,    April    Term,    1911. 

1.  Common  Casbieeus.    May  limit  time  tcithin  which  shippers  shall 

present  claiWrS,  when. 

A  provision  In  a  contract  with  a  railroad  company  for  shipment 
of  live  stock  "that  no  claim  for  loss  or  damage  to  'stock  shall 
be  valid  against  said  railroad  company  unless  it  shall  be 
made  in  writing,  verified  by  affidavit  and  delivered  to  the 
generaf  freight  agent,  or  freight  claim  agent  of  the  railroad 
company,  or  to  the  agent  of  the  company  at  the  station  from 
which  the  stock  Is  shipped,  or  to  the  agent  of  the  company 
at  the  point  of  destination,  within  ten  days  from  the  time 
that  said  stock  is  removed  from  said  car,"  is  clear,  reason- 
able and  enforceable. 

2.  Same.    Same. 

And  a  limit  may  be  placed  on  the  time  within  which  a  claim 
may  be  presented  for  loss  or  damages  to  live  stoclt  shipped, 
provided  such  stipulation  as  to  presenting  claim  is  clear  and 
reasonable,  regardless  of  whether  the  shipper  was  offered  an 
option  to  ship  under  a  contract  limiting  the  common  law  lia- 
bility as  to  value  of  stock  or  not.  such  stipulation  as  to  time 
in  which  to  present  claim  not  having  the  effect  of  relieving 
the  carrier  from  discharging  its  duties  as  such  in  a  faithful, 
careful  and  diligent  manner,  nor  to  relieve  it  from  its  own 
negligence. 

3.  Same.    Same.    What  is  such  presentation  of  claim. 

A  provision  for  presenting  claim  for  loss  in  writing  verified  by 
affidavit  to  the  agent  at  point  of  destination  is  not  complied 
with  by  verbally  calling  the  attention  of  the  agent  to  the  fact 
that  injuries  had  been  inflicted  on  the  stock  shipped,  and  re- 
fusing to  receive  such  stock  till  the  agent  indorsed  on  the  bill 
of  lading  that  such  stock  **on  arrival  was  very  lame."    This 
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'  is  insufficient,  because  (1)  it  does  not  indicate  that  any 
claim  will  be  pi^sented;  (2)  there  is  nothing  to  indicate  the 
amount  of  any  claim;  (3)  it  is  is  not  presenting  a  claim  in 
writing. 

4.  FoBBiGN  Laws.    Judicial  notice  off  ichen. 

Under  our  statutes  (Shan.  Code  §5586),  Appellate  Courts  are 
required  to  look  to  the  laws  of  other  States  only  when  such 
foreign  laws  have  been  introduced  in  evidence  in  the  lower 
Court.  This  applies  equally  to  foreign  statutes  and  consti- 
tutional provisions. 

5.  Pleadings.     Wfien  action  ex  contractu  and  when  ex  delicto. 

A  declaration  alleging  delivery  of  pr(^)erty  to  a  common  carrier 
for  shipment,  promise  to  pay  charges  therefor,  and  agreement 
to  transport  and  deliver  in  good  condition,  followed  by  fail- 
ure to  transport  and  deliver  in  good  condition  as  promised, 
but  which  makes  no  effort  to  set  out  the  contract  of  ship- 
ment or  make  reference  to  it,  further  than  stated,  is  one  set- 
ting out  an  action  ex  delicto,  or  what  is  known  in  Tennessee 
as  an  action  on  the  case,  falling  under  the  common  law  plead- 
ing or  trespass  on  the  case,  and  not  ex  contractu, 

6.  Same.    Same.    Proper  plea  to  such  action. 

Under  the  issue  made  by  the  plea  of  not  guilty  in  actions  of 
tort  in  the  nature  of  an  action  on  the  case  and  in  many  actions 
of  trespass,  evidence  is  admissible  of  justification  or  excuse, 
accord  and  satisfaction,  release,  and  indeed  anything  that  will 
defeat  the  action,  except  the  statute  of  limitations  and  statute' 
of  frauds. 

7.  Same.    Debt  and  assumpsit,  nil^  deJHt  and  non  assumpsit  admit 

what  evidence. 

In  actions  of  debt  and  assumpsit^  which  are  actions  on  con- 
tract, debt  being  for  a  sum  certain,  and  assumpsit  being  for 
damages  for  breach  of  contract,  pleas  of  nil  debit  and  non 
assumpsit,  respectively,  admit  every  defense  whether  by  way 
of  denial  or  avoidance,  except  the  statute  of  limitations. 

8.  Same.     When  special  plea  not  necessary. 

"Where,  to  the  declaration  mentioned  in  division  five  of  this 
syllabus,  there  is  a  plea  of  not  guilty  and  one  of  non  assump' 
sitf  no  special  plea  is  necessary,  whether  the  declaration  is 
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for  tort  or  a  breach  of  contract.  All  defences  were  properly 
admitted,  a3  no  defense  of  the  statute  of 'limitation  was  inter- 
posed. 

9.  Same.    Not  necessary  to  take  issue  on  speci€U  plea,  token. 

While  it  is  true  that  an  aSlrmative  plea  in  the  CircHlt  Court 
will  not  ayall  the  party  interposing  it  unless  issue  is  taken 
thereon  or  unless  Judgment  has  been  taken  because  of  fail- 
ure to  take  such  issue,  yet  where  all  the  defenses  could  pr(H>- 
erly  have  been  made  under  the  general  issue,  which  was 
pleaded,  such  special  affirmative  pleas  become  mere  incumber- 
ers  of  the  record,  and  a  failure  to  take  issue  on  them  will  not 
prejudice  the  rights  of  defendant. 


From    Gibson    County. 


Appeal  in  error  from  the  Circuit  Court  of  Gib- 
son   County,     John     R.     Bond^     Judge. 

James    M.    Rhodes    for    Plaintiff    in    Error. 

W.     W.     Wade    for    Defendant    in    Error. 

Hughes,  Judge,  delivered  the  opinion  of  the 
Court. 

Whether  this  suit  was  brought  to  recover  for 
breach  of  contract  or  for  a  tort,  or  to  express 
the  matter  differently,  whether  this  is  an  action 
ex  contracto  or  ex  delicto,  becomes  material  in  de- 
termining one  of  the  questions  raised.  In  settling 
that    question    it    is    necessary    to    consider    the    en- 
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tire    declaration,    and,    as    it    is    short,    we    will    set 
it    out    in    full.      It    is  *  as    follows : 

"The  plaintiff  sues  the  defendant,  the  Illinois 
Central  Railroad  Co.,  a  company  chartered  under, 
the  laws  of  Kentucky  and  doing  business  in  Ten- 
nessee, Kentucky,  and  other  States,  and  being  en- 
gaged in  the  business  of  a  common  carrier  of 
passengers  and  freight,  for  $2,000.00,  as  damages, 
by  reason  of  the  following  facts,  to  wit:  The 
plaintiff  oh  the  thirteenth  day  of  July,  1909,  de- 
livered to  the  defendant  a  standard  bred  trotting 
stallion  in  good  condition  at  Mayfield,  Ky.,  for 
transporation  from  Mayfield,  Kentucky,  to  Brad- 
ford, Tenn.,  a  distance  of  forty  or  fifty  miles, 
and  then  and  there  plaintiff  paid  to  defendant 
the  sum  of  thirteen  dollars  and  seventv-five  cents, 
or  then  and  there  promised  to  pay  the  defendant 
the  said  sum,  |  which  was  duly  paid  on  the  ar- 
rival  of  the  said  stallion  at  Bradford,  Tenn., 
and  the  defendant  being  a  common  carrier  of 
»uch  stock  from  Mayfield,  Ky.,  to  Bradford, 
Tenn.,  and  having  a  line  of  railroad  between  said 
points,  the  said  defendant  did  for  the  said  sum 
agree  to  transport  said  stallion  from  Mayfield, 
Ky.,  and  to  deliver  the  same  to  the  plaintiff  at 
Bradford,  Tenn.,  in  good  condition,  and  within  a 
reasonable  time,  which  plaintiff  avers  that  defend- 
ant failed  to  do,  but  on  the  contrary  when  said 
stallion  was  delivered  to  plaintiff  and  to  his 
agent    on    the    morning  of    July    the  fourteenth,    1900, 
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he  was  crippled  and  lame  in  his  legs,  and  his 
legs  were  swollen  and  his  *  body  was  scarred  and 
skinned  and  two  of  his  ribs  were  broken  and 
was  badly  injured  in  his  spine,  and  otherwise 
badly  injured  and  damaged;  that  these  were  of 
such  a  nature  as  to  permanently  injure  him; 
plaintiff  avers  that  the  stallion  was  a  valuable 
race  horse;  that  he  had  a  low  record  as  a  trot- 
ting  stallion;  that  he  was  comparatively  yoimg, 
and  that  with  his  breeding  .  and  trotting  record 
he  was  a  young  stallion  of  much  promise  and 
great  value;  plaintiff  further  avers  that  his  value 
as  a  race  horse  had  been  totally  destroyed  by 
virtue  of  said  injuries  and  his  value  as  a  breed- 
ing stallion,  if  not  totally  destroyed,  has  been 
greatly  impaired,  all  of  which  has  been  caused 
by  the  wrongful  acts  of  the  defendant  in  not 
properly  caring  for  .  said  stallion  while  in  their 
possession  for  transportation  as  aforesaid  between 
said  two  points.  Plaintiff  further  avers  that  said 
injuries  as  above  set  out  were  inflicted  or  hap- 
pened to  said  stallion  after  he  was  delivered  to 
defendant  and  received  by  the  defendant  for  ship- 
ment from  Mayfield,  Ky.,  to  Bradford,  Tenn., 
and  while  he  was  in  defendant's  custody  as  a 
oommon  carrier  and  before  he  was  delivered  to 
plaintiff  or  his  agents  at  Bradford,  Tenn.  There- 
fore the  plaintiff  sues  the  defendant  for  two 
thousand  dollars  damages  and  demands,  a  jury  for 
the    trial    of    this    cause." 
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The  railroad  company,  which  was  the  defendant 
below,  filed  a  plea  of  "not  guilty,"  and  another 
plea     in     which     it    says: 

"That  it  did  not  contract  and  agree  to  trans- 
port from  Mayfield,  Ky.,  to  Bradford,  Tenn.,  a 
trotting  stallion  in  good  condition  and  within  a 
reasonable  time  as  set  out  and  alleged  in  plain- 
tiff^s    declaration." 

And  it  filed  still  another  plea  in  which  it 
averred  the  horse  was  shipped  under  a  written 
contract  signed  by  the  agent  of  plaintiff  below, 
and  which  contract  contained  a  clause  to  the  fol- 
lowing   effect: 

"It  is  further  agreed  by  the  shipper  that  no 
claim  for  loss  or  damage  to  stock  shall  be  valid 
against  said  railroad  company  .unless  it  shall  be 
made  in  writing  verified  by  affidavit  and  deliv- 
ered to  the  general  freight  agent,  or  freight 
claim'  agent  of  the  railroad  company,  or  to  the 
agent  of  the  company  at  the  station  from  which 
the  stock  is  shipped,  or  to  the  agent  of  the 
company  at  the  point  of  destination,  within  ten 
days  from  the  time  that  said  stock  is  removed 
from    said    car." 

And  it  is  alleged  in  the  plea  in  which  this 
provision  of  the  contract  is  set  out  that  the 
plaintiff  below  had  not  complied  with  that  part 
of  the  contract — ^that  no  such  notice  had  been 
given  as  required.  Numbers  of  other  pleas  were 
filed^    but    it    is    not    necessary    to    now    notice    them. 

51 
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■    I'll  .         ■  . 

There    was    no    replication    to    any    pleas,    and    no 
issue    taken     on    them     in     any    way. 

The  case  went  to  trial  on  the  pleadings,  and 
the  proof  established  that  the  contract  under  which 
the  horse  was  shipped,  known  as  a  live  stock 
contract,  was  in  fact  signed  by  the  railroad  com- 
pany and  the  agent  of  the  shipper,  the  plaintiff 
below,  and  that  it  contained  the  clause  as  to 
notice  of  claim  in  terms  just  copied,  and  that 
no  such  notice  was  given  as  required  by  that 
stipulation.  These  facts  are  not  controverted.  At 
the  conclusion  of  all  the  evidence  a  motion  wa? 
made  to  have  the  jury  instructed  to  return  a 
verdict  in  favor  of  defendant  below,  the  railroad 
company,  on  the  ground  that  plaintiff  below  had 
failed  to  make  out  his  case.  This  motion  was 
overruled,  and  the  case  was  submitted  to  the  jury. 
In  his  charge  the  Circuit  Judge  instructed  the 
jury  in  effect  that  the  contract  of  shipment  con- 
taining the  clause  providing  for  notice  of  claim 
hereinbefore  copied  was  valid  and  binding  only  in 
the  event  the  shipper  had  been  given  his  optioo 
of  shipping  under  an  unlimited  liability  contract 
or  a  limited  liability  contract.  In  other  words,  he 
told  the  jury,  in  effect,  that  the  contract  as  a 
whole,  including  the  clause  referred  to,  and  which 
also  contained  a  clause  limiting  the  value  of  the 
property  to  a  specified  amount,  would  not  be  biAd- 
ing    unless    the    shipper    had    been    given    his    option 
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to  ship  under  it  or  another  and  different  cou- 
•  tract. 

The  jury  returned  a  verdict  of  $500.00  against 
the  railroad  company,  and  in  favor  of  Mr. 
Wade.  After  motion  for  new  trial  judgment  was 
rendered  on  the  verdict,  and  the  case  was  ap- 
pealed    to     this     Court. 

The  question  then  as  to  the  validity  or  in- 
validity of  that  provision  of  the  contract  of  ship- 
ment providing  for  notice  of  claim  for  loss  or 
damage  is  squarely  raised.  It  has  in  like  man- 
ner been  squarely  and  ably  presented  both  in 
briefs  and  oral  arguments  on  behalf  of  both 
parties.  If  that  stipulation  is  binding  and  en- 
forceable and  was  not  waived  it  is  unnecessary 
to  consider  any  other  question.  We  will  therr- 
fore  proceed  at  once  to  the  consideration  of  that 
question. 

In  the  case  of  Mobile  &  Ohio  Railroad  Co,  v. 
Brownsville  Livery  &  Live  Stock  Co.,  130  S. 
W.,  788,  in  which  the  opinion  was  filed  by  our 
Supreme  Court  last  September,  a  contract  of  shi|>- 
ment  containing  a  similar  clause  was  involved. 
With  reference  to  the  stipulation  as  to  notice 
contained  in  the  contract  in  that  case  the  opin- 
ion   of    the    Court     contains     the     following: 

"By  the  ninth  section  of  this  contract  it  is 
provided  ^that,  as  a  condition  precedent  to  any 
right  to  recover  any  damages  for  loss  or  injury 
to    said    live    stock,    notice    in    writing    of    the    claim 
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shall  be  given  to  the  agent  of  the  railroad 
actually  delivering  said  stock,  wherever  such  de- 
livery be  made,  and  such  notice  shall  be  given 
before  said  live  stock  is  removed  or  is  inter- 
mingled    with     other    live     stock." 

That  provision  was  held  to  be  clear,  reasonable 
and  enforceable;  and  certainly  if  a  provision  re- 
quiring such  notice  to  be  given  before  the  stock 
is  removed  is  a  reasonable  one,  then  the  notice 
involved  in  this  case  cannot  be  held  otherwise,  as 
it  gives  ten  days  in  which  to  deliver  the  notice ; 
and  it  could  hardly  be  contended  that  it  is'  not 
clear  in  its  provisions  as  no  character  of  ob- 
scurity can  be  found  therein.  It  is  specific  as 
to  how  the  claim  shall  be  made  out — in  writing 
and  verified  by  aflSdavit;  and  it  is  equally  spe- 
cific and  unambiguous  as  to  whom  notice  shall 
be  delivered — one  of  four  persons,  (1)  the  gen- 
eral freight  agent,  or  (2)  freight  claim  agent,  or 
(3)  the  agent  at  the  station  from  which  the 
stock  is  shipped,  or  (4)  the .  agent  at  the  point 
of     destination. 

The  contention  is  made,  however,  on  behalf  of 
Mi*.  Wade,  the  shipper,  that  he  was  not  offered 
the  option  of  shipping  under  a  limited  liability 
contract,  or  an  unlimited  liability  contract.  With- 
out passing  on  the  exact  question  of  whether  he 
was  offered  such  option  or  not  within  the  mean- 
ing of  the  law  we  are  of  the  opinion  that  it 
ifi    not    material.      By    what    is    known    as    a    limited 
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liability  contract  is  ordinarily  understood  a  con- 
tract limiting  the  amount  •  of  the  recovery  rather 
than  one  providing  for  notice  of  claim  within  m 
specified  time.  The  provision  as  to  notice  of 
claim  has  no  reference  to  the  amount  of  tht> 
claim^  and  places  no  limit  on  that,  but  simply 
provides  for  notice  of  whatever  claim  the  shi^v 
per  may  have  whether  that  be  a  limited  or  a:) 
unlimited  one.  We  are  of  the  opinion  that  such 
condition  might  be  imposed  on  a  shipper  although 
he  might  be  shipping  imder  a  contract  which 
made  no  effort  to  limit  the  amount  of  any  claim 
he  might  make,  or,  expressed  differently,  which 
made  no  effort  to  fix  minimum  values  on  tbo 
stock  he  might  ship.  When  it  is  remembered 
that  contracts  for  sending  telegrams  containing 
similar  provisions  as  to  notice  of  claim  for  dam- 
ages or  loss  have  been  frequently  held  valid  in 
Tennessee,  w^ithout  regard  to  limitation  of  amount, 
and  that  a  similar  provision  in  a  contract  en- 
tered into  between  a  shipper  and  an  express  com- 
pany, without  regard  to  any  limit  on  the  amount 
of  claim,  has  also  been  held  reasonable  and  valid 
by  our  Supreme  Court,  it  will  be  seen  that 
there  is  no  necessary  connection  between  the  pro- 
visions of  contracts  limiting  the  amount  of  the 
liability  and  those  provisions  providing  for  notice 
of  claim.  For  some  telegraph  '  cases  of  the  char- 
acter referred  to  see  Manier  v.  Western  Unioji 
Telegraph     Co,,     10      Pickle,      441 ;     Western     Union 


790  COURT  OF  CIVIL  APPEALS, 

Railroad  Co.  v.  Wade. 

Telegraph  Co,  v.  Courtney,  5  Cates,  482;  West- 
em  Union  Telegraph  Co.  v.  Oreer,  7  Cates,  368. 
The  last  case  held  suchr  stipulation  reasonable  and 
binding,  as  applied  to  a  minor.  For  a  case  hold- 
ing such  provision  reasonable  as  applied  to  a 
shipment  by  express  see  Southern  Express  Co.  v. 
Olenn,     16     Lea,  472. 

•  This  distinction  between  a  limitation  on  the 
amount  of  recovery,  or  right  of  recovery  at  com- 
mon law,  and  a  provision  as  to  giving  notice  of 
claim  has  been  expressed  in  a  work  of  recognized 
authority     in     the     following     language: 

"The  fact  that  a  statute  exists  which  prohibit? 
a  railroad  company  or  other  common  carrier  from 
limiting  its  common  law  liability  by  special  con- 
tract does  not  affect  the  validity  of  a  stipulation 
requiring  notice  of  damage  within  a  certain  time, 
such  stipulation  not  being  properly  a  limitation 
of  liability,  but  a  matter  affecting  only  the  con- 
signee's remedy."  5  Am.  *  and  Eng.  Encyc  of 
Law     (2d    Ed.),    325. 

Among  the  cases  cited  in  support  of  this 
proposition  is  that  of  Ovlf,  etc.,  R.  R.  Co.  v. 
Trawich,  68  Texas,  314,  2  Am.  St.  Rep.,  494, 
and  an  examination  of  that  case  as  found  reported 
in  2  Am.  St.  Rep.,  shows  that  in  Texas  a  stat- 
ute was  in  force  at  the  time  involved  requiring 
that  "the  liability  of  carriers  in  this  State 
(Texas)  shall  be  the  same  as  prescribed  by  the 
common      law."      This,     of      course,      precluded      the 
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Court  from  giving  effect  to  a  stipulation  "which 
limited  common  law  liability.  Yet  in  that  case 
it  was  held  that,  while  some  of  the  conditions 
in  the  contract  under  consideration  were  invalid 
because  limiting  the  common  law  liability,  a 
stipulation  providing  for  notice  of  claim  within 
forty  days  as  a  condition  precedent  to  suit  was 
valid.  This  language  is  used  in  the  course  of 
the     opinion : 

"A  contract,  however,  which  does  not  in  any 
way,  if  given  effect,  defeat  the  complete  vestiture 
of  the  right  to  recover  from  a  common  carrier 
for  a  breach  of  duty  that  at  common  law  would 
give  it,  does  not  operate  as  a  restriction  on  the 
common  law  liability  of  the  carrier,  even  though 
it  may  require  the  assertion  of  that  right  by 
action  at  an  earlier  period  than  would  be  neces- 
sary to  defeat  it  through  the  operation  of  the 
ordinary     statutes    of    limitation. 

"In  the  case  before  us,  so  much  of  the  con- 
tract as  sought  to  limit  or  restrict  the  liability 
of  the  carrier  as  it  exists  at  common  law  being 
invalid,  the  liability  of  the  carrier  was  fixed ; 
and  under  the  terms  of  the  contract,  the  shipper 
might  have  enforced  it  by  action  at  any  time 
within  forty  days  after  he  sustained  injury.  The 
statutes  of  this  State  only  forbidding  such  con- 
tracts as  would  limit  or  restrict  the  common  law 
liability  of  carriers,  we  see  no  reason  why  con- 
tracts    executed     upon     sufficient     consideration,      and 
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reasonable  in  character,  looking  only  to  the  time 
within  which  such  liability  may  be  enforced, 
should  not  be  held  valid.  There  is  no  rule  of 
the  common  law  which  forbids  such  contracts." 
2    Am.    St.    Rep.,    498-9. 

Still  another  authority  in  speaking  of  such  pro- 
vision   as    to    notice    of    claim    says: 

"They  do  not  at  all  exempt  or  relieve  the  com- 
•  pany  from  performing  its  duties  in  a  faithful, 
diligent  and  careful  manner,  being  still  held  to 
the  same  responsible  duty.  Neither  does  it  lead 
to  an  affirmance  of  a  right  to  contract  for  re- 
lief against  responsibilities  for  negligence;  nor  does 
it  put  them  in  the  power  of  the  company  to 
nullify  or  evade  the  law."  Jones  on  Telegraph  & 
Telephone    Companies,    section     385. 

It  is  next  insisted  that  sufficient  notice  was  in 
fact  given  in  this  case.  This  contention  is  based 
on  the  fact  that  when  the  shipper,  Mr.  Wade, 
went  on  the  morning  of  the  arrival  of  the  horse, 
and  just  after  his  arrival,  to  the  station  to 
which  he  was  shipped  and  found  that  it  had 
sustained  numerous  injuries  consisting  of  skinned 
and  swollen  legs,  broken  ribs,  etc.,  and  on  learn- 
ing this  went  to  the  agent  of  the  railroad  com- 
pany, and  to  use  Mr.  Wade's  own  expressioii, 
"told  him  the  horse  was  in  bad  shape,  and  I 
was  not  going  to  receive  it  in  the  shape  he  was 
in,  and  'if  he  would  write  on  the  bill  of  lading 
the    shape    he    was    in    I    would    pay    him;    and    he 
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wrote  on  the  bill  and  I  paid  him  the  freight," 
and  that  the  agent  at  that  time  and  imder  those 
circumstances  did  write  on  the  bill  of  •  lading 
"stallion    on    arrival    was    very    lame." 

While  there  is  no  question  that  Mr.  Wade  did 
go  to  the  agent  and  insist  on  having  the  en- 
dorsement put  on  the  bill  of  lading  just  set  out, 
and  that  it  was  put  there,  there  is  no  character 
of  evidence  that  he  made  any  statement  whatever 
indicating  that  he  meant  to  make  any  claim 
against  the  railroad  company  because  of  the  in- 
juries to  the  horse  he  had  observed,  unless  such 
can  be  gathered  from  the  fact  that  he  refused 
to  .  receive  the  horse  except  on  the  condition  he 
named.  This,  under  our  holdings,  we  think, 
would  not  be  sufficient.  In  the  case  of  .  Tele- 
graph Co,  V.  Courtney,  5  Gates,  482  (29  S.  W., 
732),  a  similar  condition,  that  notice  of  claim 
for  damages  should  be  given  within  sixty  days 
as  a  condition  precedent  to  the  right  to  recover 
such  damages,  was  under  consideration,  and  in 
that  case  it  appeared  that  suit  had  been  brought 
against  the  telegraph  company  within  sixty  days,  but 
the  summons  did  not  give  any  information  of  the 
character  of  the  claim.  It  simply  summoned  the 
telegraph  company  to  answer  the  plaintiff  "in  an 
action  to  her  damages  $2,000.00."  The  declara- 
tion in  the  case  was  not  filed  until  after  more 
than  sixty  days  ha.d  elapsed.  It  was  there  con- 
tended   that    the    service    of    the    summons    had    the 


794  COUKT  OF  CIVIL  APPEALS, 

Railroad  Co.  v.  Wade. 

effect  of  giving  the  required  notice.  The  Su- 
preme .  Court  in  passing  on  whether  this  contention 
was  sound,  and  what  was  sufficient  compliance 
with    the    requirement,    used    this    language: 

"The  presentation  of  the  claim  must  be  in 
writing,  fairly  identifying  the  message  in  question, 
and  stating  the  negligence  complained  of,  and  the 
nature    and    extent    of    the    damages    suffered," 

Then  later  in  the  opinion,  in  referring  to  the 
notice    given    by    the    summons,    says: 

"If  this  meager  statement  in  a  writ  is  a  suffi- 
cient presentation,  then  a  notice  to  the  telegraph 
company  simply  to  the  effect  that  the  party  send- 
ing or  receiving  a  tel^ram  had  a  claim  against 
it,  without  referring  to  the  particular  telegram,  or 
to  the  nature  of  the  claim  made,  would  likewise 
be  sufficient.  This  would  entirely  defeat  the  ob- 
ject   of    the    rule." 

In  the  case  of  Manier  &  Co.  v.  Western  Uman 
Telegraph  Co,,  10  Pickle,  441  (20  S.  W.,  732),  a 
stipulation  providing  that  notice  of  claim  for  dam- 
ages should  be  presented  within  sixty  days  after 
the  sending  of  the  message  was  likewise  involved, 
and  in  that  case  it  was  contended  that  the  notice 
had  in  fact  been  given.  The  Court  says  of  this 
contention,  referring  to  the  notice  that  plaintiff 
had    given    to    the    telegraph    company: 

"As  a  matter  of  fact  it  notified  the  defendant 
of     the     delay     of     the     message     and     probable     loss, 
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but  presented  no  claim  therefor  within  sixty  days." 
This    was    held    insufficient. 

In  Hutchinson's  Carriers  (3d  ed.),  Vol.  1,  sec- 
tion   442,      it    is    said: 

"It  is  frequently  the  custom  for  the  carrier  to 
insert  in  the  contract  of  shipment  a  condition 
that,  in  the  event  of  loss,  the  o^vner  shall  give 
notice  of  his  claim  within  a  specified  time.  Such 
conditions  are  usually  to  the  effect  that  the  no- 
tice shall  be  in  writing  and  presented  to  some 
officer  or  agent  of  the  carrier,  either  before  the 
goods  are  removed  from  the  point  of  destination 
or  within  a  certain  time  thereafter,  or  within  a 
designated  time  after  the*  loss  has  occurred;  and 
when  such  conditions  are  reasonable,  the  owner  will 
be  precluded  from  the  right  to  maintain  an  ac- 
tion against  the  carrier  unless  he  has  presented 
the  notice  within  the  time  stated  and  in.  the  ma/nner 
provided/' 

In  the  light  of  these  authorities  it  cannot  be 
said  that  what  occurred  between  Mr.  Wade  and 
the  agent  of  the  railroad  company  at  Bradford 
amounted  to  a  presentation  of  the  claim.  In  the 
first  place,  no  statement  was  made,  and  nothing 
occurred  which  indicated  that  any  claim  would  be 
made,  unless  by  inference;  and  in  the  second 
place,  if  it  could  be  inferred  from  what  occurred 
that  a  claim  would  be  presented,  there  was  noth- 
ing to  indicate  the  amount  or  nature  of  it,  and 
it     was    not     presented     in     writing,     as    the     indorse- 
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ment  on  the  bill  of  lading  itself  could  not  be 
construed  into  a  claim;  all  of  which  would  clearly 
be  necessary  under  the  language  used  by  our  Su- 
preme Court  in  the  case  of  Telegraph  Co,  v. 
Courtney,    hereinbefore  copied. 

Many  of  the  cases  and  text  writers  have  com- 
mented on  the  reasons  why  such  stipulations  are 
held  valid,  and  among  the  reasons  that  are  often 
pointed  out  are  that  the  company  may  have  an 
opportunity,  while  the  evidence  as  to  the  merits 
of  the  claim  is  easily  accessible,  to  investigate 
it;  and  it  is  but  reasonable  that  the  company 
shall  have  an  opportunity  to  investigate  the  mat- 
ter, and  in  order  that  this  investigation  should 
be  intelligently  made,  the  notice  should  so  set  out 
the  character  of  the  claim  as  to  enable  the  com- 
pany to  know  just  what  matters  to  investigate. 
Another  reason  why  it  is  reasonable  to  require 
the  notice  of  the  claim  in  writing  is  that  such 
business  corporations  as  railroad  companies  and  ex- 
.  press  companies  and  telegraph  companies  have 
many  departments  and  agents  working  in  each  de- 
partment, each  agent  having  separate  and  distinct 
duties.  It  is  well  known  that  railroad  companies 
have  their  claim  departments  and  claim  agents, 
and  it  is  but  reasonable  to  require  that  the  claim 
for  loss  or  damages  be  so  made  out  that  when 
it  is  lodged  with  a  station  agent,  or  some  other 
agent  or  employe,  it  can  be  transmitted  without 
risk     or     misunderstanding     or     misinterpretation     to 
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the  defendant  for  investigation.  This,  of  course, 
is  best  done  by  presenting  it  in  writing,  showing 
the  nature  of  claim,  etc.  So,  on  good  authority, 
and  for  substantial  reasons,  we  think  the  trans- 
actions between  Mr.  Wade  and  the  agent  of  the 
company  at  Bradford,  Tenn.,  did  not  amount  to 
a    presentation    of    the    claim. 

It  is  nezt  insisted  that  the  contract  was  made 
in  Kentucky,  and  under  the  Kentucky  laws,  in- 
cluding the  Constitution  of  that  State,  as  con- 
strued by  its  Courts,  such  stipulations  are  invalid. 
There  might  be  other  reasons  assigned  for  hold- 
ing this  contention  unsound,  but  we  will  content  our- 
selves  by  stating  that  in  this  case  there  was  no 
evidence  before  the  lower  court  of  the  laws  of 
Kentucky,  and  under  our  authorities,  while  Ap- 
pellate Courts  are  required  to  look  to  the  laws 
of  other  States  under  some  circumstances,  as  pro- 
vided by  our  Code  (Shannon's  Code,  §  5586), 
this  is  applicable  only  in  .cases  where  the  for- 
eign laws  have  been  introduced  in  evidence  in 
the  lower  court.  Bagwell  v.  McTigh,  1  Pickle, 
616. 

But  it  is  said  this  Court  should  take  judicial 
notice  of  the  Constitution  of  Kentucky;  that  there 
is  a  distinction  between  a  mere  statute  of  a  for- 
eign State  and  its  constitutional  provisions,  and 
some  authorities  are  cited  which  it  is  claimed  so 
hold.  Without  attempting  to  discuss  the  question, 
we     are     ready     to     concede     that     under     some     cir- 
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stances,  such  as  where  the  validity  or  invalidity 
of  a  foreign  judgmeift  is  involved,  the  authori- 
ties cited  might  be  applicable;  yet,  as  a  general 
proposition,  and  as  applied  to  this  case,  we  think 
the  law  is  otherwise.  In  16  Cyc,  893,  the  fol- 
lowing   is    announced    as    the    law: 

"In  the  absence  of  statutory  direction  to  the 
contrary  a  State  or  territorial  court  does  not  judi- 
cially notice  the  Constitution  or  statutes  of  an- 
other   State    or    territory." 

For  this  proposition  a  very  long  list  of  au- 
thorities   from    a    great    many    jurisdictions    is    cited. 

It  is  next  ingeniously  and  very  earnestly  in- 
sisted that  under  the  pleadings  in  this  case  the 
railroad  company  is  precluded  from  relying  on 
the  clause  of  the  contract  in  question.  As  al- 
ready stated,  no  issue  was  '  taken  on  the  special 
pleas  filed  by  the  railroad  company,  and  this  in- 
eludes  that  plea  setting  out  and  relying  on  the 
clause  in  question  as  to  notice  of  claim.  This 
being  the  situation,  the  contention  is  that  under 
the  holdings  of  our  Supreme  Court  an  affirmative 
plea  in  the  Circuit  Court  will  not  avail  the 
party  interposing  it  unless  issue  has  been  taken 
thereon,  but  that  it  will  be  treated  as  abandoned, 
and  that  therefore  the  special  plea  setting  up 
and  relying  on  the  provision  of  the  contract  in 
question  has  been  abandoned  and  cannot  be  relied 
on.  The  cases  of  Insurcmce  Company  v.  Thorn- 
ton,    13     Pickle,     1,     and     Teasedale     v.     Mcmchester 
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Produce  Co.,  20  Pickle,  267,  are  cited  for  tliia 
position. 

While  the  correctness  of  the  position  of  counsel 
as  to  the  effect  of  an  affirmative  plea  on  which 
no  ■  issue  has  been  taken  is  undoubtedly  true  to 
the  extent  that  the  party  interposing  such  plea 
cannot  rely  on  it  unless  issue  has  been  made  by 
his  adversary  or  unless  judgment  is  taken  by  de- 
fault, as  pointed  out  by  Judge  Wilkes  in  the 
case  of  Teasedale  v.  Produce  Co.,  supra,  it  is 
also  a  sound  proposition  of  law  that  in  actions 
ex  delicto  such  defenses  as  the  one  interposed 
here  can  be  made  on  the  plea  of  not  guilty. 
As  said  in  Caruther's  History  of  a  Law  Suit 
(4th    ed.),    192: 

"If  the  wrong  complained  of  is  such  that  at 
the  common  law  the  form  of  action  must  have 
been  trespass  on  the  case,  then,  libel  and  slan- 
der being  excepted,  the  general  issue,  not  guilty, 
not  only  denies  the  wrongful  acts  complained  of, 
but  admits  evidence  of  justification  or  excuse,  and 
also  any  matter  of  discharge,  such  as  arbitrament, 
compromise,  former  adjudication,  accord  and  satis- 
faction, release,  and  indeed  anything  that  will  de- 
feat   the    action,    except    the    statute    of    limitations." 

In  Plowman  v.  Foster,  6  Coldwell,  53,  in 
speaking  of  the  general  issue  in  an  action  of 
trespass    on    the    case,    it    is    said: 

"The  general  issue  pleaded  to  this  declaration 
is     a     denial     of    the    whole     cause     of     action,     and 
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puts  in  issue  every  essential  fact  stated  in  the 
declaration,  and  the  plaintiff  is  bound  to  prove 
his  case.  In  this  form  of  action,  under  the 
general  issue,  the  defendant  may  give  in  evidence 
any  matter  which  operates  in  discharge  of  the 
cause  of  action,  and  he  is  not  bound  to  plead 
his    defense    specially." 

The  question  then  arising  is,  is  this  an  action 
ex  contractu  or  is  it  one  ex  delicto?  To  settle 
this  question  we  will  consider  the  authorities.  In 
Hutchinson's  Carriers  (3d  ed.  ),  Vol.  3,  section 
1322,  in  discussing  the  early  theory  as  to  the 
liability  of  a  common  carrier,  the  following  lan- 
guage is  used : 

"The  idea  of  contract,  or  of  the  obligations 
growing  out  of  it,  was  therefore  never  associated 
with  the  question  of  his  liability.  All  actions 
against  him  were  therefore  a  breach  of  this 
duty,  and  were  said  to  be  founded  upon  the 
custom  of  the  realm,  which  was  but  another 
term  for  the  common  law.  Such  actions  were 
said  to  be  ex  delicto,  in  tort,  or  actions  on  the 
case,  all  of  which  terms  express  the  same  idea, 
and  were  meant  to  distinguish  such  actions  from 
those    based    upon    contract." 

From  this  language  it  will  be  seen  that  ac- 
tions on  the  case  and  actions  ex  delicto  are 
classed  as  one  and  the  same  and  belong  in  the 
same  class,  as  distinguished  from  actions  based  on 
contract.     In    the    same    volume    of    the    same    work, 
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at  .section  1333,  further  language  is  used  which 
may  aid  us  in  determining  the  character  of  plain- 
tiff's   declaration     in    this     case.      It    is    there     said: 

"There  can,  of  course,  be  no  fixed  or  certain 
rule  under  the  various  codes  of  practice  which 
have  been  adopted  as  substitutes  for  the  common 
law  mode  of  pleading,  by  which  to  ascertain^  when 
the  plaintiff  has  his  election  to  sue  either  for 
breach  of  duty  or  upon  the  contract,  whether  his 
action  is  upon  the  one  or  the  other.  It  is, 
nevertheless,  important  in  many  cases  that  this 
should  be  determined,  as  the  nature  of  the  de- 
fense to  be  adopted  by  the  defendant  may  de- 
pend upon  it  If  the  action  is  upon  the  con- 
tract, that  may  in  itself  contain  the  only  de- 
fense which  he  may  desire  to  make.  If,  how- 
ever, it  be  for  the  neglect  of  duty,  it  may  be 
important  to  him  to  rely  upon  some  stipulation 
in  his  contract,  which  it  would  then  be  necessarv 
for    him    to    set    up    in    his    answer    or    plea.'' 

And  in  section  1338  of  the  same  volume  the 
following    language    is    used: 

"So  if  the  plaintiff  sue  upon  the  contract,  he 
must  state  the  whole  of  it.  If,  fer  instance, 
there  are  embodied  in  it  limitations  of  the  lia- 
bility   of   'the    carrier,    they    must    be    stated." 

From  these  extracts  from  a  standard  authority 
on  the  law  of  common  carriers,  under  which  the 
very    subject    now    being    considered    falls,    it    would 
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appear  that  plaintiflF's  declaration  could  not  be^  re- 
garded aa  on  the  contract.  It  does  not  attempt 
to  set  out  the  contract,  nor  does  it  more  than 
incidentally  refer  to  it  It  is,  in  our  opinion, 
not  an  action  on  the  contract,  but  what  is 
known  in  Tennessee  as  an  action  on  the  case, 
and  which  would  fall  under  that  common  law 
pleading  known  as  trespass  on  the  case.  Then, 
under  the  authorities,  both  in  and  out  of  the 
State,  in  the  action  kno\vn  as  trespass  on  the 
case,  the  defendant  below  needed  no  other  plea 
than  that  of  "not  guilty,"  because  under  the  issue 
made  by  that  plea  he  could  introduce  in  evi- 
dence the  condition  of  the  contract  under  consid- 
eration   as    already    shown. 

But  if,  in  holding  as  we  do  as  to  the  nature 
of  the  action,  we  should  not  be  correct,  and  if 
in  truth  the  action  should  be  treated  as  baaed 
on  the  contract,  then  for  another  reason  the  con- 
tention of  defendant  in  error  is  not  sound,  as 
we  will  now  show.  In  Caruther^s  History  of  a 
Law  Suit,  in  discussing  pleadings  in  Tennessee, 
as  distinguished  from  pleadings  at  common  law, 
and  in  speaking  of  the  common  law  action,  the 
following    is    said: 

"Onlv  four  of  them  have  been  in  common  use 
in  this  country,  namely:  Not  guilty,  non  detinet, 
nil  debit,  and  non  ass^impsit.  The  first  two  ap- 
plied to  all  actions  on  tort;  the  last  two  to  all 
actions    of    debt    and    assumpsit,    which    are    now    the 
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only  actions  founded  on  contract.  .  .  .  Not 
guilty  applies  in  every  action  that  can  now  be 
brought  for  a  tort;  nil  debity  or  its  equivalent, 
in  every  action  upon  a  contract  for  the  recovery 
of  money  wherever  the  demand  is  for  a  sum 
certain  or  capable  of  being  reduced  to  a  certainty; 
and  non  assumpsit,  or  its  equivalent,  in  every 
action  brought  for  the  recovery  of  damages  for 
the  breach  of  a  contract."  Caruther's  History  of 
a    Law    Suit,    pages    184-85. 

And     again     on     page     193     of     the     same     work, 

the    following    language    is    found: 

''In     actions     of     debt     and     assumpsit^     which     arc 

actions  on  contracts,  express  or  implied,  written 
or  unwritten,  the  general  issue,  nil  debit  and 
non  assumpsit,  admit  almost  every  defense,  whether 
by    way    of    denial    or    avoidance." 

See  also  Insurance  Co.  v.  Thornton,  13  Pickle, 
1^  where  the  plea  of  non  assumpsit  in  actions 
ex  contractu  is  recognized  as  being  sufficient  to 
admit     evidence     of     such     special     defenses     as     that 

here    relied    on. 

It  then  follows  that  if  the  declaration  in  ques- 
tion be  considered  as  one  on  the  contract,  then 
the  plea  of  non  assumpsit,  which  was  put  in, 
would  admit  evidence  of  the  stipulation  as  to  no- 
tice of  claim.  So  in  either  event,  whether  the 
action  be  on  the  contract  or  the  tort,  defendant 
below  had  the  appropriate  plea  to  let  in  evi- 
dence   of    the    matter    now    relied    on    and    did    not 
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need    the    special    plea.      It    is    in    any    event    simply 
a    useless    cumberer    of    the    record. 

This  disposes  of  the  various  contentions  made 
on  behalf  of  the  defendant  in  error,  and  it  fol- 
lows the  actions  of  the  lower  cpurt  in  refusing 
to  instruct  the  jury  to  return  a  verdict  in  favor 
of  defendant  below,  and  in  charging  the  jury 
that  before  the  contention  in  regard  to  present- 
ing notice  of  claim  could  be  relied  on  it  would 
have  to  appear  that  Mr.  Wade,  the  shipper,  was 
offered  his  option  of  a  limited  or  an  unlimited 
contract  *  were  erroneous.  The  judgment  of  the 
lower  court  is  reversed  and  the  case  dismissed. 
Appellee    will    pay    the    costs. 
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A.      AlZENSHTATT,     oiioS     M.      AlZENSHTATT,     V.     MaYOU 

AKD    Aldermen  of    the    City    of    Jackson. 

Writ    of    certiorari    denied    by    Supreme    Court    at 
Jackson,    April    Term,     1911. 

1.  Pu&ADiNO  City  Ordinance.    Substance  and  effect  only  need  he 

pleaded,  token. 

Where  a  warrant  charged  defendant  with  being  a  grocer  and 
soft  drink  dealer  and  charged  him  with  keeping  his  place  of 
business,  where  malt  or  fermented  liquors  are  sold,  open  after 
10  o'clock  P.M.  and  before  6  'o'clock  a.m..  and  with  selling 
near  beer,  within  a  city,  "in  violation  of  the  laws  and  ordi- 
nances adopted  and  in  force  in  said  city,"  but  did  not  set  out 
and  plead  or  otherwise  refer  to  the  ordinance  claimed  to  be 
violated,  such  warrant  sufficiently  pleads  an  ordinance  pro- 
hibiting a  grocer  or  soft  drink  dealer  from  keeping  open  a 
place  of  business  "where  such  malt  or  fermented  liquors  are 
sold  or  dispensed  earlier  that  6  O'clock  a.m.  or  later  than  10 
o'clock  P.M. 

2.  Municipal  Corporations.    Power  to  pass  ordinances. 

A  municipal  corporation  vested  by  Its  charter  with  power  to 
provide  for  the  prevention  and  punishment  of  offenses  against 
public  morality  and  decency  and  public  peace,  has  power  to 
pass  an  ordinance  prohibiting  licensed  grocers,  dealers  in  soft 
drinks,  of  other  persons  who  retail  near  beer,  beerette,  or 
other  malt  or  fermented  liquors,  from  opening  any  such  place 
earlier  than  6  o'clock  a.m.,  or  keeping  open  later  than  10 
o'clock  P.M.,  it  affirmatively  appearing  that  such  places  had 
been  kept  open  all  night  in  the  city  before  the  ordinance  was 
passed,  and  that  violators  of  the  law  would  congregate  around 
such  places  and  fight  and  drink  and  otherwise  disturb  tho 
peace  by  boisterous  and  profane  language.     (Post,  p.) 
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3.  PoucE  PowEK.    Power  of  municipalUies  to  classify  and  regu- 

late business  occupations. 

Under  their  police  ijower  municipal  corporations  may  place 
merchants  and  others  engaged  in  business  within  their  limits 
in  separate  classes  and  prescribe  separate  regulations  for 
them  where  there  is  a  substantial  reason  or  basis  for  such 
classification  and  regulation.     {Post,  p.  — .) 

4.  Same.    Same, 

In  the  exercise  of  this  power  it  is  competent  to  place  merchants 
and  others  who  sell  near  beer,  beerette,  etc.,  in  a  different 
class  from  those  who  do  not  sell  such  articles,  and  to  require 
them  to  close  their  places  of  business  at  10  o'clock  p.m.  and 
not  open  before  6  o'clook  a.m.,  although  other  merchants  and 
business  enterprises  which  do  not  sell  such  commodities  are 
not  so  regulated. 

5.  Motion  to  Dibect  Verdict.    Effect  of  both  parties  making,  as 

Waving  jury  trial.  , 

Where  both  parties  have  requested  the  Court  to  direct  a  verdict, 
and  neither  has  asked  to  have  any  fact  in  issue  determined  by 
the  jury,  the  parties  will-  be  presumed  to  have  waived  the 
right  to  trial  by  jury,  and  to  have  ccmstituted  the  Judge  a 
trier  of  questions  of  both  law  and  fact. 

0.  Same.    Waives  exception  to  evidence,  when. 

A  request  that  the  Ck>urt  direct  a  verdict,  when  granted,  has 
the  legal  eftect  of  waiving  exceptions  to  testimony  made  by 
the  party  moving  for  such  direction  of  verdict  where  the  ex- 
ception has  been  overruled  and  the  testimony-  admitted. 


From  Madtson  County. 


Appeal     in     error     from     the      Circuit      Court     of 
Madison    Countv. 
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HuNTBE    Wilson    for    Plaintiff    in    Error. 

BiOGS    &    Spbagins    for    Defendant    in    Error. 

Hughes^  Judge,  delivered  the  opinion  of  the 
Court 

Plaintiff  in  error  was  tried  before  the  Mayor 
Jackson  on  a  warrant  charging  him  with  violat- 
ing a  city  ordinance,  and  was  adjudged  to  pay 
a  fine  of  $50i00.  From  this  judgment  he  ap- 
pealed to  the  Circuit  Court  of  Madison  County, 
and  his  case  was  there  retried  with  a  like  re- 
sult. From  the  judgment  of  the  Circuit  Court 
he  appealed  to  this  Court,  and  has  .assigned  many 
errors.  Some  of  the  errors  assigned  go  to  the 
sufficiency  of  the  warrant,  and  others  to  the 
power  of  the  city  to  pass  the  ordinance  allied 
to  have  been  violated,  and  others  to  the  validity 
of  the  ordinance  even  if  properly  passed.  There, 
fore  to  intelligently  consider  the  questions  now 
raised  it  is  proper  to  set  out  the  warrant,*  the 
ordinance  alleged  to  have  violated,  and  that  part 
of  the  statute  under  which  it  is  claimed  the 
city  had  power  to  enact  such  ordinance.  The 
warrant  was  amended  after  the  case  reached  the 
Circuit  Court,  and  as  the  amendment  becomes 
properly  a  part  of  the  warrant,  we  will  incor- 
porate into  the  warrant  as  originally  issued  the 
amendments,     and     thus     present     the     two     as     one 
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instrument.      The     warrant     thus     made     up     is     as 
follows : 


"Mayor   and   Aldebmen    of    the    Citt 

OF  Jackson 

A.  Aizenshtatt,  alias  M.   Aizenshtatt. 


^Wabkant. 


^^To     the     Chief     of    Police     or    Any    Policemaai    or 
Watchman    of    Said    City: 

"You  are  hereby  conamanded  forthwith  to  ar- 
rest A.  Aizenshtatt,  alias  M,  Aizenshtatt,  and  bring 
him  before  me  or  the  recorder  of  said  city,  to 
answer  the  charge  of  keeping  open  his  place  of 
business  after  10  o'clock  at  night  on  October  8, 
1910,  and  selling  near  beer,  the  said  A.  Aizen- 
shtatt, aiias  M.  Aizenshtatt  being  then  and  there 
a  grocer  and  soft  drink  dealer  in  the  city  of 
Jackson,  Tennessee,  and  keeping  a  place  where 
malt  or  fermented  liquors  are  sold  or  dispensed; 
and  the  place  of  business  of  the  said  defendant 
being  kept  open  on  the  date  aforesaid  after  10 
o'clock  P.M.  and  before  6  o'clock  a.m.  of  the  fol- 
lowing day,  and  that  the  said  defendant  did  sell 
near  beer  and  malt  liquor  in  said  place  in  said 
city  after  lawful  hours  on  said  date,  all  of 
which  was  done  in  violation  of  the  laws  and  or- 
dinances adopted  and  in  force  in  said  city; 
wherefore  the  defendant  is  liable  to  the  plaintiff 
in     the     sum    of    $50.00,    against    the    laws    and    or- 
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dinanoes     of     the     said     citv     committed     within     the 
limits    thereof. 

■ 

"This      11th    day    of    October,     1910. 

"C.    E.    Gbiffin^   Mayor/' 

The  ordinance  it  is  said  the  plaintiif  in  error 
violated,  in  so  far  as  necessary  to  be  here  set 
out,    is    as    follows: 

"An  Ordinance,  To  regulate  the  business  of 
selling  or  dealing  in  near  beer,  beerette,  or  other 
malt  or  fermented  liquors,  and  to  provide  a  pen- 
alty   for    violating    the    provisions    thereof. 

"Be    it    ordained    by    the    Mayor    amd  Aldermen    of 

m 

the    City    of    Jackson: 

"Section  1.  That  no  licensed  grocer,  dealer  in 
soft  drinks  or  other  person  in  this  city  shall 
retail  any  near  beer,  beerette,  or  other  malt  or 
fermented  liquors  on  Sunday,  whether  such  liquors 
be  intoxicating  or  not,  nor  shall  keep  open  on 
Sunday  any  place  where  such  liquors  are  sold  or 
dispensed. 

"Sec.  2.  That  it  shall  be  unlawful  for  such 
grocer,  soft  drink  dealer,  or  other  person  in  this 
city  to  keep  open  any  place  where  such  malt  or 
fermented  liquors  are  sold  or  dispensed  earlier 
than    6    o'clock    a.m.    or    later    than    10    o'clock    p.m. 

Sec.  4.  That  any  person,  firm'  or  corporation 
found  guilty  of  violating  any  of  the  provisions 
of  this  ordinance  shall  be  fined  $50.00  for  each 
offense,      and      if     convicted      of     the      third      offense 
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against  any  of  said  provisions  the  license  of  such 
offender  shall  be  revoked,  and  the  same  shall  not 
be    renewed    for    a    period    of    one    year    thereafter/' 

The  city  of  Jackson  was  incorporated  by  Acts 
1909,  Chapter  407,  page  1502,  of  printed  acts; 
and  it  is  claimed  that  imder  section  14,  sub- 
section 5  of  that  act,  the  city  was  authorized  to 
pass  the  ordinance  in  question.  This  sub-section 
gives    the    city    power: 

"To  provide  for  the  prevention  and  punishment 
of  offenses  against  the  person,  public  and  private 
property,  public  morality  and  decency,  the  public 
health,  public  peace,  public  justice,  and  public 
policy .  committed  within  said  city,  and  to  define 
such    offenses." 

Now,  one  of  the  assignments  of  error  is  based 
on  the  proposition  that  this  warrant  is  insuffi- 
cient because  it  does  not  set  out  and  plead  the 
ordinance  claimed  to  have  been  violated;  and  the 
contention  is  that  the  ordinance  should  have  been 
set  out  in  full  in  the  warrant,  or  referred  to 
therein  by  title,  number,  or  date  of  passage.  No 
objection  was  made,  however,  to  the  alleged  in- 
sufficiency of  the*  "warrant  in  this  regard  on  the 
trial  of  the  case  in  the  Court  below  until  the 
case  has  been  heard  on  its  merits  and  verdict 
and  judgment  The  first  objection  on  the  ground 
of  the  alleged  insufficiency  now  pointed  out  was 
made  in  a  motion  in  arrest  of  judgment  True, 
when     the     ordinance     was     introduced     as     evidence 
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on  the  trial  of  the  case,  it  was  objected  to  on 
the  ground  that  it  was  "unreasonable,  oppressive, 
discriminatory,  in  restraint  of  trade,  against  the 
State  law,  and  because  the  municipality  had  no 
charter  rights  to  pass  same,"  but  there  was  no 
objection  to  its  introduction  as  evidence  on  the 
ground  that  the  ordinance  had  not  been  properly 
pleaded. 

As  authority  for  the  contention  that  the  war^ 
rant  should  set  out  and  plead  the  ordinance,  15 
Ency.  of  Pleading  and  Practice,  425,  is  referred 
to  by  counsel  for  plaintiff  in  error.  We  can 
say  that  we  have  examined  this  and  the  various 
other  authorities  relied  on  to  sustain  this  con- 
tention, and  are  of  the  opinion  that,  under  the 
facts  of  this  case,  the  contention  is  not  tenable. 
The  proposition  in  Encyc,  of  Pleading  and  PriEte- 
tice,  Vol.  15,  page  425,  referred  to,  is  as  fol- 
lows: 

"It  being  the  rule  that  State  courts  will  not 
take  judicial  notices  of  ordinances,  the  ordinance 
must  appear  in  the  record  on  appeal,  and  it  is 
necessary  to  plead  the  ordinance  in  municipal 
courts  in  order  to  prepare  the  record  properly 
for  review  in  the  Appellate  Court,  when  the  ap- 
peal is  taken.  Such  seems  to  be  the  view  of 
the  great  weight  of  authority.  Yet  against  this 
view  a  number  of  courts  hold  that  when  an  ap- 
peal is  taken  from  a  municipal  court,  which  al- 
ways    takes     judicial     notice     of     the     ordinances     of 
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its    jurisdiction,     such    notice     should     also    be    taken 
in    the     Appellate     Court" 

Another  proposition  laid  down  in  the  same  au- 
thority   and    on    the    same    page    is    in    the    following 

language : 

"It  seems  that  it  is  not  necessary  to  plead  the 
ordinance  in  proceedings  in  municipal  courts,  since 
such  courts  will  take  judicial  notice  of  ordinances 
on  the  ground  that  they  are  peculiarly  the  laws 
of    the    forum." 

And  on  page  427  of  the  same  work  is  found 
a  proposition  which  becomes  especially  applicable 
to  the  facts  of  this  case,  and  which  is  in  the 
following    language : 

"Pleading  the  substance  and  effect  of  ordinances 
is  sufficient  against  objections  made  either  at  or 
after    trial." 

The  objection  not  having  been  made  in  this 
case  until  after  judgment,  and  then  only  by  mo- 
tion to  arrest  the  judgment,  we  are  clearly  of 
the  opinion  that  the  warrant  gave  sufficient  no- 
tice of  the  ordinance  relied  on  and  sufficiently 
pleaded  it  to  make  the  judgment  valid  and  bind- 
ing. It  must  be  remembered  that  in  Tennessee  an 
action  brought  before  a  City  Court  for  recovery 
and  enforcement  of  a  fine  or  penalty  for  breach 
of  a  city  ordinance  is  a  civil  action  in  the  na- 
ture of  an  action  for  debt,  and  not  a  criminal 
action.  Memphis-  v.  Smythe,  20  Pickle,  702  (58 
S.     W.,     215) ;     MeaJcer     v.     Chattcmooga,     1     Head, 
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75.  In  many  States  such  actions  are  r^arded 
as  criminal,  as  pointed  out  in  a  note  to  Staie 
V.  Robitshelc,  33  L.  R.  A.,  33.  In  this  dis- 
tinction  may  lie  the  reason  requiring  an  adher- 
ence to  very  strict  rules  of  pleadings  in  some 
States,  as  it  is  well  known  that  rules  of  plead- 
ings are  more  strictly  enforced  in  criminal  actions 
than    in    civil     actions. 

We  think  the  contention  that  the  city  of  Jack- 
son had  no  power  to  pass  the  ordinance  in  ques- 
tion is  not  tenable.  The  statute  giving  to  the 
city  its  powers  expressly  conferred  power  to  pro- 
vide for  the  prevention  and  punishment  of  of- 
fenses against  public  morality  and  decency,  and 
public  peace.  The  ordinance  in  question  is  not 
contrary  to  any  law  of  the  State,  and  that  it  is 
one  tending  in  the  direction  of  protecting  public 
morality  and  decency  and  public  peace  appears 
from  the  testimony  in  the  record  in  this  case  of 
the  chief  of  police  of  the  city.  He  testified  that 
the  purpose  of  adopting  the  ordinance  was  to 
regulate  an  evil  by  placing  restrictions  on  places 
where  such  drinks  as  near  beer  were  sold.  He 
swore  that  there  were  something  like  one  hun- 
dred such  places  in  the  city  before  the  ordinance 
was  adopted,  and  that  some  of  them  were  kept 
open  all  night,  and  that  violators  of  the  law 
would  congregate  around  these  places  and  would 
drink  and  fight,  and  were  loud  and  boisterous, 
and    used    profane    language.      He    offered    testimony 
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of    other    facts,     but     the     Court     excluded     part     of 
his    testimony,    leaving    that    to    the    effect    just    noted. 
Another    contention    most    earnestly    insisted    on    be- 
fore    this     Court     is     that     the     ordinance     in     quesr 

• 

tion  is  invalid  for  the  reason  that  it  discrimi- 
nates between  merchants  who  sell  near  beer  and 
other  liquors,  such  as  mentioned  in  the  ordinance, 
and  jnerchants  who  are  not  selling  such  drinks. 
It  is  said  in  connection  with  this  contention  that 
the  selling  of  near  beer  and  other  drinks  men- 
tioned in  the  ordinance  js  not  made  a  privilege,' 
and  has  not  been  declared  a  nuisance,  and  that 
all  merchants  .who  take  out  license  to  deal  as  such 
must  be  accorded  equal  privil^es,  notwithstanding 
the  fact  that  one  class  of  merchants  may  sell 
the  drinks  mentioned  in  the  ordinance,  while 
others  do  not.  We  cannot  give  our  consent  to 
this     contention.      Eegardless     of     whether     the     sell- 

m 

ing  of  the  liquors  is  itself  a  privil^e  or  not  or 
whether  it  has  been  in  express  terms  declared  a 
nuisance  or  not,  under  the  authorities,  if  sufficient 
reason  exists  for  placing  those  who  sell  the  near 
beer  and  such  other  liquors  in  a  different  class 
and  regulating  them  differently  from  others  not  so 
engaged,  an  ordinance  based  on  these  reasons  and 
prescribing  proper  regulations  cannot  be  said  to 
be    invalid. 

That     restrictions    on     doing     a     business     otherwise 
l^al,     such     as     are     imposed     by     the    ordinance     in 

m 

question     in     this     case,      may     be     enforced,     when 
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sound  reason  exists  therefor,  is  clearlv  established 
by  our  authorities.  At  a  time  it  was  legal  to 
sell  intoxicating  liquors  in  the  State  of  Tennes- 
see; an  ordinance  passed  by  a  municipality  re- 
quiring saloons  therein  to  be  closed  at  9  o'clock 
P.M.  was  held  valid  in  the  case  of  Smith  v. 
Knoxville,  3  Head,  245;  and  another  ordinance 
requiring  saloons  to  close  at  dark  was  held  to 
be  reasonable  and  valid  in  the  case  of  Maxwell 
V.  Jonesboro,  11  Heis.,  257.  In  like  manner  in 
Triiss  V.  State,  13  Lea,  314,  a  statute  entitled 
"An  act  to  prevent  the  sale  of  cotton  between 
sunset  and  sunrise,"  was  treated  as  a  legitimate 
exercise  of  legislative  power,  as  pointed  out  in 
Harbison  v.  Knoxville  Iron  Oo.,  19  Pickle,  448, 
though  only  the  insufficiency  of  the  title  was 
actually     discussed     in     the    opinion. 

Nor  is  the  prohibition  against  keeping  open  any 
place  of  business  where  such  liquors  are  sold 
later  than  10  o'clock  p.m.  unreasonable.  In  the 
case  of  Newbem  v.  McCann,  21  Pickle,  159,  an 
ordinance  was  held  unreasonable,  which  prohibited 
one  from  entering  a  saloon  on  Sunday  for  cmy 
purpose,  but  in  disposing  of  that  case  Judge 
Wilkes,  speaking  for  the  Supreme  Court,  used  the 
following    language : 

"It  is  an  unreasonable  ordinance  which  pro- 
vides that  a  man,  though  he  may  be  a  saloon 
keeper  and  carry  on  the  business  of  selling  in- 
toxicating   liquors,    may    not    for     any    reason     enter 
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his  saloon  or  place  of  business  on  Sunday.  He 
may  be  prohibited  from  keeping  it  open  or  sell- 
ing any  liquor,  or  carrying  on  his  usual  busi- 
ness, or  winding  up  that  already  done,  or  letting 
others    into    the    saloon." 

It  clearly  appears  from  this  language  that  a 
distinction  exists  between  prohibiting  the  mere  eiv- 
tering  of  a  place  of  business  and  keeping  it  open. 
The  ordinance  in  the  case  at  bar  prohibits  the 
keeping  of  the  place  open  after  10  o'clock  at 
night,    not    the    mere    entering    of    it. 

As  to  the  contention  of  the  plaintiff  in  ^rror 
that  he  is  being  discriminated  against  because  put 
in  a  different  class  from  the  merchant  who  doe^ 
not  deal  in  near  beer,  etc.,  it  can  be  said,  as 
already  indicated,  that  if  there  is  any  substantial 
reason  for  making  a  distinction  and  regulating 
merchants  who  deal  in  such  drinks  differently 
from  those  who  do  not,  and  if  such  regulation  is 
reasonable,  then  such  classification  and  regulation 
will  not  be  held  arbitrary  or  discriminatory.  In 
the^  case  of  Demoville  v.  Davidson  Co.,  3  Pickle, 
214,  an  act  of  the  Legislature  was  under  consid- 
eration which  divided  liquor  dealers  into  two 
classes  for  the  purpose  of  granting  relief  to  one 
class,  viz:  (1)  those  who  sold  liquors  as  a  bev- 
erage, and  (2)  those  who  sold  for  medicinal  pu]> 
poses  only,  for  the  purpose  of  relieving  the  second 
class  from  certain  liabilities  to  the  State  and 
counties.      This    was    held     valid     legislation,     as     the 
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classificatioii    was    natural    and    not    arbitrary.      And 

in    the    case    of    Breyer    v.    State,    18    Pickle,    103, 

* 

it  was  contended  that  a  statute  which  put  barbers 
in  a  separate  class  from  other  laborers  and  legislated 
against  them  as  such  separate  class  was  vicious  class 
legislation.  Our  Supreme  Court  held  otherwise,  say- 
ing there  weire  sound  and  valid  reasons  for  such 
classification,  and  that  therefore  the  statute  was 
valid.  In  the  case  of  La^er  v.  People,  183  111., 
226  (47  L.  E.  A.,  802),  an  ordinance  was  in- 
volved requiring  commission  merchants  in  certain 
cities  to  be  licensed,  and  permitting,  others  to  do 
business  without  such  licenses,  and  there,  as  here, 
it  was  insisted  that  the  ordinance  improperly  dis- 
criminafted.  In  disposing  of  that  question  the  Su- 
preme Court  of  Illinois  used  the  following  lan- 
guage: 

'*The  L^slature  have  power  to  form  classes  for 
the  purpose  of  police  regulation,  if  they  do  not 
arbitrarily  discriminate  between  persons  in  sub- 
stantially the  same  situation.  The  discrimination 
must  rest  upon  some  reasonable  ground  of  differ- 
ence." 

In  Holden  v.  Hardy,  169  U.  S.,  366  (42 
Lawyer^s  Ed.,  780),  the  Supreme  Court  of  the 
United  States  had  before  it  for  consideration  a 
statute  regulating  the  hours  of  employment  in  under- 
ground mines,  in  smelters  and  ore  reduction  works, 
which     was     being     attacked     J)ecause,     among     other 

53 
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things,  it  was  s^aid  it  unjustly  discriminated  in 
applying  only  to  certain  classes  of  laborers.  It 
was  held  by  the  Court,  however,  a  valid  legisla- 
tive enactment.  The  Court  holding  that  the  Legis- 
lature had  adjudged  the  employments  embraced  in 
the  act  in  question  to  be  detrimental  when  too 
long  pursued,  and  that  "so  long  as  there  are  rea- 
eonable  grounds  for  believing  that  this  is  so,  its  de- 
cision upon  this  subject  cannot  be  reviewed  by 
the    Federal    Courts." 

The  case  of  Soon  Hing  v.  Crowley,  113  U.  S., 
703,  is  squarely  in  point  In  that  case  the  valid- 
ity of  an  ordinance  of  the  city  of  San  Francisco 
was  involved.  The  ordinance,  among  other  things, 
prohibited  public  laundries  located  in  certain  *  por- 
tions of  the  city  from  waehing  and  ironing  clothes 
between  the  hours  of  10  in  the  evening  and  "  6 
in  the  morning,  but  did  not  apply  to  all  laun- 
dries in  the  city.  It  also  appears  that  in  that 
case,  as  in  the  case  at  bar,  the  business  of  con- 
ducting a  public  laundry  was  made  a  privilege, 
and  that  the  party  complaining  that  he  had  been 
improperly  discriminated  against  had  paid  the  pre- 
scribed licenses,  or  a  privilege  tax,  just  as  is 
said  of  plaintiff  in  error  in  the  instant  case. 
Two  of  the  questions  for  determination  in  the 
Soon  Hing  case,  as  stated  by  the  Court,  were  (1) 
whether  the  section  of  the  ordinance  providing  as 
just  stated  "is  void  on  the  ground  that  it  dis- 
criminates   between     those     engaged     in     the     laundry 
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business  and  those  engaged  in  other  classes  of 
business;"  (2)  "whether  said  section  is  void  on 
the  ground  that  it  discriminates  between  the  dif- 
ferent   classes    of    persons     engaged     in     the     laundry 

9 

business."  In  disposing .  of  these  questions,  Justice 
Field,    speaking    for    an    undivided    Court,    said: 

"There  is  no  force  in  the  objection  that  an  un- 
warrantable discrimination  is  made  against  persons 
engaged  in  the  laundry  business,  because  persons 
in  other  kinds  of  business  are  not ,  required  to 
cease  from  their  labor  during  the  same  hours  at 
night.  There  may  be  no  risk  attending  the 
business  of  others,  certainly  not  as  great  as  where 
fires  are  conatantly  required  to  carry  them  on. 
The  specific  regulations  for  one  kind  of  business, 
which  may  be  necessary  for  the  protection  of  the 
public,  can  never  be  the  just  ground  of  complaint 
because  like  restrictions  are  not  imposed  upon 
other  business  of  diilerent  kind.  The  discrimina- 
tions .  which  are  open  to  objection  are  those  where 
persons  engaged  in  the  same  business  are  subject 
to  different  restrictions,  or  are  held  entitled  to 
different  privileges  under  the  same  conditions.  It 
is  only  then  that  the  discrimination  can  be  said 
to  impair  that  equal  right  which  all  can  claim 
in    the    enforcement    of    the    laws. 

"But  counsel  in  the  Court  below  not  only  ob- 
jected to  the  fourth  section  of  the  ordinance  as 
discriminating  between  those  engaged  in  the  laun- 
dry   business,  •  and  -  those    engaged    in    other    business. 


820  COURT  OF  CIVIL  APPEALS, 

Aizenehtatt  v.  Mayor  and  Aldermen. 

but  also  as  discriminating  between  different  classes 
engaged  in  the  laundry  business  itself.  This  latter 
ground  of  objection  becomes  intelligible  only  by 
reference  to  his  brief,  in  which  ^ye  are  informed 
that  the  laundry  business,  .besides  the  washing  and 
ironing  of  clothes,  involves  the  fluting,  polishing, 
blueing,  and  wringing  of  them;  and  that  these 
are  all  different  branches,  requiring  separate  and 
skilled  workmen,  who  are  not  prohibited  from 
working  during  the  hours  of  night.  This  fluting, 
polishing,  blueing,  and  wringing  of  clothes,  it 
seems  to  us,  are  incidents  of  the  general  business, 
and  are  embraced  within  its  prohibition.  But  if 
not  incidents,  and  they  are  outside  of  the  prohibition, 
it  is  because  there  is  not  the  danger  from  them 
that  would  arise  from  the  continuous  fires  required 
in  washing;  and  it  is  not  discriminating  legisla- 
tion in  any  invidious  sense  that  branches  of  the 
same  business  from  which  danger  is  apprehended 
are  prohibi^d  during  certain  hours  of  the  night, 
while  other  branches  involving  no  such  danger  are 
permitted." 

See  also  Fleetwood  v.  Read,  47  L.  R.  A., 
206;  and  State  v.  Justus,  64  L.  R.  A-,  610; 
and  City  of  Butte  v.  Paltrovich,  104  Am.  St. 
Rep.,    698. 

We  have  no  doubt  that  the  reasons  for  placing 
those  merchants  who  see  cause  to  deal  in  the 
drinks  mentioned  in  the  ordinance  in  a  class  dif- 
ferent   from    other    merchants     who    dO    not     do     so 
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are  substantial.  In  fact,  as  we  have  already  stated, 
there  is  positive  evidence  in  this  record  of  the 
most  urgent  reasons  for  regulating  in  the  very 
manner  indicated.  It  is  not  denied,  but  admitted 
by  counsel  ibr  plaintiff  in  error,  that  near  beer 
contains  a  percentage  of  the  very  qualities  that 
make  ordinary  beer  intoxicating;  nor  is  there  any 
denial  in  this  record  of  the  truthfulness  of  the 
evidence  that  the  disorderly  congregate  around 
places  that  sell  the  substitute  for  ordinary  beer. 
The  evidence  in  this  case  would  strongly  tend  to 
establish  that  the  relation  between  ordinary  beer 
and  near  beer  is  one  of  degree  only,  in  any 
event,  and  that  the  difference  in  degree  is  not  so 
very  large  or  substantial.  If  cities  have  not  the 
right  to  protect  the  publip  during  the  hours  of 
the  night  after  10  o'clock  against  the  keeping 
open  of  those  places  which  attract  and  excite  and 
inflame  the  lawless  and  disorderly,  then  the  police 
power  is  a  mere  name  and  a  mockery.  Even  if 
the  actual  sale  of  the  closely  related  substitute  to 
the  ordinary  intoxicating,  beer  were  not  kept  up 
after  10  o'clock,  but  the  place  of  business  where 
it  is  sold  'at  other  hours  be  permitted  to  remain 
open,  it  is  well  known  that  the  disorderly  and 
lawless  characters,  as  well  as  the  thoughtless  though 
not  vicious,  would  congregate  around  such  places, 
and  remain  together  by  virtue  of  the  fact  that  the 
place  is  still  open.  The  attractive  qualities  of 
such     place     would     keep     the     crowd     together     even 
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after  the  sale  of  the  near  intoxicant  had  ceased. 
And  again,  if  the  places  of  sale  were  permitted 
to  keep  open  after  10  o'clock  at  night,  although 
the  actual  sales  ceased  at  10,  it  is  easy  to  see 
how  all  desired  for  consumption  that  night  could 
be  purchased  before  the  hour  of  10  and  kept  in 
the  house  and  drank  at  any  time  after  10,  and 
the  disorderly  conduct  thus  kept  up  as  long  as 
the  crowd  saw  fit  to  remain  there  and  drink. 
It  is  evident  that  the  most  substantial  reasons 
exist  for  placing  those  merchants  who  see  cause 
to  seel  the  drinks  mentioned  in  the  ordinance  in 
a  class  different  from  those  who  do  not  see  cause 
to  do  so,  and  to  regulate  the  ones  who  engage 
in  the  sale  of  such  drinks  by'  some  stringent  or- 
dinance. The  merchant  who  objects  to  the  regu- 
lation has  but  to  confine  himself  to  the  ordinary 
articles  of  merchandise.  He  by  his  voluntary  act 
places    himself    in    the    one    class    or    the    other. 

It  is  said  next,  on  behalf  of  plaintiff  in  error, 
that  the  evidence  in  this  case  was  conflicting  as 
to  whether  or  not  the  sale  was  made  after  10 
o'clock,  and  as  to  the  motive  in  keeping  the 
place  open,  and  that  as  there  was  conflicting  evi- 
dence on  these  questions  the  case  should  have  gone 
to  the  jury.  This  contention  is  bases  on  an  erroneous 
dence  on  these  questions  the  case  should  have  gone  to 
the  jury.  This  contention  is  based  on  an  erroneous 
assumption.  It  assumes  that  the  allied  viola- 
tion   of    the    ordinance    consisted    in    making    a    sale. 
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While  the  warrant  does  speak  of  a  sale,  the  ordi- 
nance itself  is  leveled  at  the  keeping  of  such 
place  open  after  10  o'clock  at  night,  and  the 
making  of  the  sale  only  becomes  evidence  of  the 
intention  for  which  the  place  is  kept  open. 
Again,  as  to  any  and  all  contentions  that  the 
case  should  have  been  submitted  to  the  jury,  one 
fact  disclosed  by  the  record  is  a  conclusive  answer. 
That  fact  is  that  both  parties  at  the  concluson 
of  aU  the  evidence  asked  the  Court  to  direct  a 
verdict,  each  asking  that  the  verdict  be  directed 
in  his  favor,  and  neither  seeking  to  go  to  the 
jury  on  any  issue  of  fact.  The  effect  of  such 
request  coming  from  both  parties  has  been  well 
expressed  in  a  note  to-  the  case  of  Cormick  v. 
Bank,  6  American  &  Eng.  Annotated  Cases,  pagQ 
56,    where    it    is    said: 

"The  general  rule  seems  to  be  that  where  both 
parties  have  requested  the  Court  to  direct  a  ver- 
dict and  neither  has  asked  to  have  any  fact  in 
issue  determined  by  the  jury,  the  parties  will  be 
presumed  to  have  waived  the  right  to  trial  by 
jury,  and  to  have  constituted  the  Judge  a  trier 
of  questions  both  of  law  and  of  fact.  The  find- 
ing by  the  trial  Judge  is  conclusive  upon  the 
parties." 

Following  this  statement  is  a  vast  array  of  au- 
thorities from  many  jurisdictions;  and  the  propo- 
sition appears  to  be  a  well  settled  rule  of  law. 
So    that    even    if    there    were    conflicts    in    the    evi- 
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dence  as  to  any  material  facts,  when  both  parties 
asked  the  Court  to  direct  a  verdict,  and  neither 
asked  any  issue  of  fact  submitted  to  the  jury, 
they  thereby  waived  trial  by  and  agreed  that  the 
Court  might  pass  on  the  case,'  and  his  finding 
becomes  conclusive  where  there  is  any  evidence  to 
support    it. 

Still  another  effect  of  requesting  the  Court  to 
direct  a  verdict  that  is  applicable  to  some  con- 
tentions made  on  behalf  of  appellant  in  this  case 
to  the  effect  that  certain  alleged  errors  were  com- 
mitted in  the  admission  of  testimony,  is  that  such 
request,  when  granted,  has  the  legal  effect  of 
waving  exceptions  to  testimony  made  by  the  party 
moving  for  such  direction  of  verdict  where  the 
exception  has  been  overruled  and  the  testimony 
admitted  over  it.  This  was  practically  held  by 
our  Supreme  Court  in  the  case  of  Railway  Com- 
pany V.  Leinart,  23  Pickle,  635.  That  was  a 
ease  where  there  was  a  demurrer  to  evidence,  and 
the  Court  there  held  that  such  demurrer,  being  in 
effect  an  admission  by  the  party  demurring  that 
the  evidence  was  true,  was  a  waiver  of  the  ex- 
ceptions    to     the    evidence     that     had     been     admitted. 

^'It  would  give  sanction  to  vexatious  and  in- 
tolerable experimentation,  to  authorize  a  party  to 
present  all  the  testimony,  that  excepted  to  and 
that  not,  for  the  judgment  of  the  trial  Court  -on 
demurrer,  and,  on  being  disappointed  in  that,  then 
to    ask    the    Appellate    Court    to    exclude    a    part    of 
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the  testimony  which  he  had  previously  confessed 
to  be  true.  .  .  .  How  can  you  call  upon 
the  Court  to  decide  upon  the  admitted  fact,  and 
at  the  same  time  say  the  fact  is  not  admitted; 
as  most  certainly  it  is  not  if  you  insist  that  the 
evidence  it  is  founded  upon  is  not  competent  to 
be    received    for    any    purpose." 

Now,  it  is  settled  by  the  authorities  that  when 
one  asks  for  a  direction  of  a  verdict,  he,  in  effect,  is 
admitting  all  the  evidence  before  the  jury  to  be 
true,  just  as  when  he  demurs  to  evidence,  and 
is  admitting  all  Intimate  deductions  to  be  drawn 
therefrom,  and  is  saying,  in  effect,  that,  admitting 
all  this,  there  are  no  facts  on  which  to  base  a 
verdict  against  him.  Having  taken  a  step  in  the 
cause  which  admits  the  evidence  to  be  true,  he, 
for  the  same  reasons  that  apply  where  the  evi- 
dence is  demurred  to,  will  be  precluded  from  in- 
sisting that  some  of  the  evidence  which  he  ad- 
mitted   was    true   was    not    properly    before    the    Court. 

That  a  motion  to  direct  a  verdict  admits  the 
the  truth  of  all  the  evidence,  and  in  this  re- 
spect is  in  all  regards  the  equivalent  of  a  de- 
murrer to  the  evidence,  take  the  following:  In  6 
Encyc.  of  Pleading  &  Practice,  page  69,  693,  it 
is    said : 

"The  direction  of  a  verdict  takes  the  place  of 
a  demurrer  to  evidence,  and  is  governed  by  the 
same  rules.  The  party  moving  for  such  direction 
admits,    therefore,    not    only    the    facts    contained    in 
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the  evidence  against  which  his  motion  goes,  but 
every  conclusion  which  a  jury  might  fairly  or 
reasonably    infer    from    the    evidence." 

In  'Louisvillej  etc..  Railroad  Co.  v.  Woodson, 
134  IT.  S,,  621,  it  is  said,  in  speaking  of  a 
case  where  in  no  view  of  the  evidence  could  a 
recovery    be    had : 

"In  such  case  the  practice  of  a  demurrer  to 
the  evidence  can  be  resorted  to,  or  a  motion  to 
exclude  the  evidence  from  the  jury,  or  to  instruct 
them  the  plaintiff  cannot  recover,  which  motions 
are      in      the      nature     of      demurrers      to      evidence. 

Such  motion,  like  the  demurrer  to  evi- 
dence, admits  not  only  what  the  testimony  proves, 
but    what    it    tends    to    prove." 

This  exact  language  of  the  Supreme  Court  of 
the  United  States  is  quoted  with  approval  by  the 
Supreme  Court  of  Tennessee  in  the  case  of  Hop- 
kins   V.    Radroad,    12    Pickle,    455,    456. 

Also  in  the  case  of  Tyrus  v.  Railroad,  6  Cates, 
579,  in  which  the  terms  "motion  to  direct  a  ver- 
dict" and  .  "motion  to  peremptorily  instruct  the 
jury"  are  used  interchangeably,  the  Court  speaks 
speaks  of  the  fact  that  demurring  to  evidence  and 
moving  to  direct  a  verdict  reach  practically  the 
same    results. 

In  American  Digest  1900B,  column  195,  it  is 
said: 

"A  motion  for  direction  of  verdict,  like  a  de- 
murrer    to     evidence,     admits,     not     only     what     the 
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evidence  proves,  but  the  ultimate  facts  which  it 
tends  to  prove,"  and  Nevninger  v.  Cowan,  101 
Fed.  Kep.,  787  (42  C.  C.  A.,  20),  is  cited  as 
authority. 

This  precise  question  of  the  effect  of  waiving 
exceptions  to  testimony  which  has  been  admitted 
over  objections  by  moving  for  the  direction  of  a 
verdict  was  passed  on  and  adjudged  as  we  now 
now  hold,  in  the  cases  of  Battis  v.  McCord,  70 
Iowa,  46  30  N.  W.,  11,),  and  Roscoe  v.  Lumber 
Co.,    124    N.    C,    42. 

Still  another  assignment  of  error  is  that  the 
Circuit    Judge    charged    the    jury    as    follows: 

"The  defendant  pleads  not  guilty  and  that  puts 
in  one  issue  alone,  and  that  is  that  he  did  not 
keep  open  his  place  of  business  after  10  o'clock 
at  night  The  proof  in  this  case  being  unoon- 
troverted  that  he  did  keep  his  place  of  business 
open  after  10  o'clock  at  night,  I  direct  you  to 
return  a  verdict  for  plaintiff  in  this  case  in  the 
sum    of    $50.00." 

It  is  insisted  that  this  was  depriving  plaintiff  in 
error  of  the  benefit  of  his  defense  as  to  the  al- 
leged invalidity  of  the  ordinance  in  question,  and 
that  it  had  the  effect  of  excluding  from  the  jury 
evidence  offered  in  his  behalf  to  the  effect  that 
no  sale  of  near  beer  was  made  after  10  o'clock, 
and  all  other  evidence  tending  to  establish  his  de- 
fense,    as     it     rested     the     whole     case     on     the     one 
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undisputed  fact  that  the  place  of  business  was 
kept  open  after  the  prohibited  hour.  The  con- 
clusive answer  to  all  these  contentions  based  on 
this  assignment  of  error  is  that,  as  already  ex- 
plained, the  motion  for  direction  of  verdict  by 
both  parties  took  the  case  from  the  jury  and 
gave  it  to  the  Judge,  and  whatever  was  said  by 
the  Judge  to  the  jury  thereafter  could  have  no 
effect,  was  not  material.  Plaintiff  in  error's  evi- 
dence had  all  gone  in,  and  was  all  before  the 
Court,  and  his  defenses  as  thus  presented  must 
be  treated  as  considered  by  the  lower  Court,  and 
have  been  considered  by  this  Court  This  we  have 
done  regardless  of  whether  the  plea  of  not  guilty 
was  the  proper  one  or  not,  as  the  question  of 
the  sufficiency  of  that  plea  was  not  raised  in  the 
Court    below. 

It  is  also  contended  that  certain  special  requests 
should  have  been  given  in  charge  to  the  jury. 
The  answer  is  that,  the  jury  having  been  waived 
by  both  parties  asking  for  the  direction  of  a 
verdict,  there  was  no  jury  to  submit  any  propo- 
sition   to. 

It  is  next  insisted  that  the  Coilrt  committed 
error  in  not  sustaining  a  motion  made  during 
the  progress  of  the  trial  to  discharge  the  jury 
and  enter  an  order  showing  a  mistrial.  The 
grounds  of  the  motion  were  that  one  of  the  jurors 
had    become    sick    during    the    progress    of    the    trial, 
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and  was  away  for  some  days.  It  is  not  neces- 
sary to  dwell  on  this  contention  for  the  reason 
that,  as  already  stated,  both  parties  in  making 
their  motions  for  direction  of  a  verdict  consented 
to    the    withdrawal    of    the    case    from    the    jury. 

There  is  no  error  in  the  judgment  of  the  lower 
Court,  and  it  is  affirmed,  and  appellants  will  pay 
the    costs. 
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demand  for  purchase  money 56 

HUSBAND  AND  WIFB^-MARRIED  WOMEN. 

1.  Husband  not  liable  for  punitive  damages  for  slander  by 
wife     285 

2.  Married  woman  living  apart  from  her  husband  cannot 
rely  upon  the  disability  of  coverture  to  prevent  issuing 

of  statute  of  limitations 317 

INDEPENDENT  CONTRACTOR. 
Liability  of  party  letting  contract  for  blasting 241 

INJUNCTION. 

Upon  voluntary  dismissal  of  bill  to  enjoin  collection  of^ judg- 
ment defendant  entitled  to  judgment  by  motion 160 

INSTRUCTION  TO  JURIES. 

1.  Judge  should  state  and  explain  the  Issues  involved 1 

2.  Should    not   Instruct   jury   about   matters   evidence   of 
which  was  excluded  by  him 14 

3.  Requests    for    additional    instructions   must    be    made, 
when  7,  93,  179 

4.  Practice  of  simplifying  issues  commended 179 

5.  Assuming  existence  of  undisputed  fact  in  civil  cause  not 
error    179 

0.  Effect  of  joint  request  for  i>eremptory  Instructions.. 231,  805 

7.  Instructions  with  respect  to  duty  of  jury  in  assesBinent 

of  damages  not  erroneous,  when 750 

8.  No  reversal  for  erroneous  instruction  that  did  not  preju- 
dice appellant 670 

9.  Question  of  negligence  in  operation  of  automobile  for 
the  jury  1 

10.  Instruction  to  disregard  the  testimony  of  certain  wit- 
nesses erroneous   457 

11.  Error  to  confuse  inconsistent  Federal  and  State  laws. . .  599 

JUDGMENTS. 

1.  Confession  of  by  liower  of  attorney 263 

2.  Recovery  of  money  collected  upon  judgment  afterwards 
reversed    263 

3.  Motion  in  arrest  of  should  be  made  in  court  below 209 
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JUDICIAL  NOTICE.  page 

Does  not  extend  to  foreign  constitutions  and  statutes 780 

JUDICIAL  SALES. 

Right  of  purehasei*  at  chancery  sale  to  have  reference  for  tax 
liens    • 215 

JURY. 

1.  Remarks  of  trial  Judge  in  presence  of  improper,  when. .     14 

2.  Exclusive  judges  of  credibility  of  witnesses 457 

JUSTICES  OF  THE  I^EACE. 

1.  Sufficiency  In  warrant  of  against  railway  company  for 
defective  cattle  guard 359 

2.  Warrant  for  injnriett  to  shipment  does  not  include  dam- 
ages for  delay 359 

LANDLORD  AND  TENANT. 

1.  Acceptance  of  past  due  rents  waiver  of  right  to  declare 
lease  forfeited  for  non-payment 602 

2.  Acceptance  of  rent  not  waiver  of  right  to  declare  for- 
feiture upon  other  grounds CC2 

3.  Lessor  of  building  for  saloon  purposes  may  terminate 
lease  upon  failure  of  liessee  to  comply  with  provision  as 

to  sale  of  beer 062 

MALICIOUS  PROSECUTION. 

1.  Prosecution  sufficiently  ended,  when 369 

2.  Jury  should  pass  upon  good  faith  of  prosecutor  in  seek- 
ing advice  of  counsel 369 

3.  Malice  may  be  inferred  from  want  of  probable  cause. . .  369 

MASTER  AND  SERVANT. 

1.  Master  liable  for  failure  to  use  approved  tests 14 

2.  Corporation  liable  for  negligence  of  chauffeur 148 

3.  Doctrine  of  rc«  ipsa  loquitur  does  not  apply  to  action 
between    187 

4.  Negligence   of   master    may    be   inferred   from   circum- 
stances,   when    187 

5.  Liability  of  master  for  nonfeasance  of  sei'vant  when 
amounting  to  misfeasance 241 

0.    Joint  liability  to  third  parties  for  negligence  and  in  tres- 
pass       241 

7.  Liability  of  master  for  negligence  of  insi)ector 107 

8.  Federal  Employers'  Liability  Act  exclusive,  when 599 
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MASTER  AND  SERVANT— Conttnti^d.  page 

1).    Statutory  precautions  for  railway  not  applicable  to  situ- 
ation of  railway  employe  while  on  duty 5S9 

10.    Fireman  on  locomotive  cannot  recover  on  account  of  de- 
fective headligiit   when 599 

MENTAL  ANGUISH. 

As  an  element  of  damages  in  an  action  against  telephone 

company     750 

MUNICIPAL  COUPOUATIONS. 

1.  Not  liable  for  torts  of  policemen 317 

2.  Power  to  make  and  enforce  regulations  for  issuing  per- 
mits to  dairymen 550 

3.  Ordinance  of  vesting  sanitary  officer  with  discretion  as 

to  issuance  of  i>ermits  not  invalid,  when 550 

4.  Have  ix)wer  to  regulate  sale  of  milt: 550 

5.  What  majority  recpiired  to  carry  bond  election  issue. . .  643 

0.  Power  to  regulate  oi>ening  and  closing  soft-drink  stands.  805 
7.    Sufficient  averment  of  ordinance  in  action  for  penalty..  805 

NEGLIGENCE. 

1.  Negligence  of  master  inferable,  when 187 

2.  Negligence  in  blasting 241 

3.  Negligence  must  be  shown,  when ^ 10 

4.  Last  clear  chance,  statement  of  the  rule 413 

5.  Negligence  of  chauffeur 1,  148 

6.  Negligence  of  traveler  at  street  crossing  for  Jury 679 

7.  Opinion  of  witness  as  to  issue  of  not  admissible 241 

NEW  TRIAL. 

1.  Motion  for  new  trial  must  be  made  at  term  at  which 
case  is  tried   88.  127 

2.  Not  supplied  by  nunc  pro  tunc  order  when  no  motion 
was  in  fact  made 127 

3.  Not  necessary  when  Judge  at  request  flies  written  find- 
ings of  fact  not  excepted  to 269 

4.  Consolidation  agreement  does  not  obviate  motion  for...  269 

NUISANCE. 
Right   to  abate 170 

ORDINANCES.     See  Municitml  Corporations. 

PARTNERSHIP. 
Liability  of  partners  for  blasting 241 
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PAWNBROKERS.  page 

Liable  In  trover  for  selling  pawn  without  notice 475 

PEREMPTORY  INSTRUCTIONS. 

1.  Effect  of  motion  for  by  both  parties 231,  805 

2.  Motion  for  is  waiver  of  exception  to  evidence  admitted.  805 

3.  Judgment  overruling  demurrer  to  declaration  does  not 
preclude  the  directing  of  verdict 317 

PLEDGES.     See  Pawnbrokers. 

PLEADINGS. 

1.  Actions  on  statutes,  what  essential 11 

2.  Rule  for  determining  whether  action  one  of  tort  or  con- 
tract      780 

3.  Special  pleas  not  necessary,  when 805 

PLEADING  AND  PRACTICES. 


« 


1.  What  relief  obtainable  under  general  prayer 50 

2.  Effect  of  answer  under  oath  to  injunction  bill 72 

3.  Answer  not  in  confession  and  avoidance,  when 72 

4.  When  petition  for  rehearing  may  be  filed 5G" 

5.  Practice  where  court  requested  to  file  written  findings 
fact    269 

6.  Motion  in  arrest  of  judgment  below 269 

7.  Variance  in  gction  of  slander,  when 285 

8.  Effect  of  judgment  overruling  demurrer 317 

9.  Joint  motion  for  peremptory  instructions 231.  806 

10.  Suflftciency  of  justices'  warrants 269,  359 

11.  Objection  to  volunteered  statements  of  witness 457 

12.  ETxcluded  answer  of  witness  should  be  included  in  bill 

of  exceptions   457 

13.  Election  between  inconsistent  counts. 599 

14.  Not  error  to  strike  special  pleas  setting  up  matter  ad- 
missible under  general  issue 750 

15.  Failure  to  take  issue  on  pleas  not  fatal,  when 780 

16.  Exceptions  to  remarks  made  by  court  in  presence  of  jury    14 

PRINCIPAL  AND  SURETY. 

1.  Paid  surety  not  a  favorite  of  the  courts 22A 

2.  Materia]  variation  in  terms  of  contract  releases  surety.  221 

PUBLIC  ROADS. 

Liability  of  county  for  damages  oc*casioned  by  opening  pub- 
lic road   710 
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RAILROADS.  PAGE 

1.  Not  required  to  fence  \\ithiii  chartered  right  of  way  of 
turnpike   179 

2.  Not  allowed  to  fence  road  to  cemetery 179 

3.  Service  of  notice  of  application  for  appointneBt  of  ap- 
praisers under  fencing  act 208 

4.  Sufficiency  of  cattle  guard  for  jury 208 

5.  May  make  reasonable  regulations  for  opening  and  clos- 
ing depots  at  remote  places 231 

0.  Statutory  precautions  do  not  apply  to  the  shunting  of 
car  to  sidetrack 305 

7.  Precaution  statutes  for  benefit  of  public 599 

8.  To  whom  duty  of  fencing  track  owing 359 

REAL  ESTATE  BROKERS. 

1.  Not  entitled  to  commissions  for  procuring  lessee,  when.  113 

2.  Cannot   collect   comiinssions   for   sale   made   by    party 
whose  name  is  not  on  license 394 

RES  JUDICATA. 

Only  one  action  by  father  for  damages  occasioned  by  death 
of  minor  son 347 

SLANDER. 

1.  Words  imputing  unchastity   to  female  actionable,   al- 
though no  specific  act  be  charged 93 

2.  Words  requisite  to  make  out  charge  must  be  proyen.93,  285 

3.  When  words  actionable  per  se;  when  not 285 

4.  Evidence  of  falsity  of  charge  admissible,  when 285 

5.  Slander  by   Interrogation 285 

SPECIFIC  PERFORMANCE. 
Granting  of  i>rayer  for  matter  of  direction 72 

STATUTE  OF  FRAUDS. 

1.  Parol  sale  of  laud  valid  until  repudiated 56 

2.  Promissory  note  given  for  deferred  payment  collectible.     56 

STATUTES  OF  LIMITATION. 

One-year  statute  governing  ]>ersonaI  injuries  runs  against 
married  woman  living  apart  from  husband  at  time  of 
injury    317 
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STREET  RAILWAYS.  page 

1.  Ordinance  requiring  fenders  on  cars  applicable  to  case 

of  collision  with  wagon 572 

2.  Failure  to  observe  an  ordinance  of  this  nature  negli- 
gence per  86 572 

3.  Respective  rights  and  duties  of  companies  and  travelers 

at  crossings   572,  679 

TELEPHONE  COMPANIES. 

1.    Rig^it  to  recover  damages  for  Injury  to  poles  and  wires.  241 
3.    Liability  to  members  of  family  for  breach  of  contract 

made  with  head - 750 

3.    Liability  for  mental  suffering 750 

TRESSPASS. 

1.  Casting  of  earth  and  stone  upon  adjacent  property  by 
blasting '. ,  241 

2.  Liability  of  all  parties  concerned  in 241 

TRUSTEE,  COUNTY. 

Sm*eties  of  constable  not  liable  for  taxes  collected  by  him  as 
deputy   trustee 733 

WILLS. 
Meaning  of  term,  **legal  heirs" 332 

WITNESSES. 

1.  Competency  of  experts  for  court 413 

2.  Direction  as  to  limiting  number  of 457 

3.  Jury  Judges  of  credibility  of 457 

4.  Jurors  of  view^  competent  upon  trial 457 
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